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DECISIONS 


OF     TUE 


SUPREME  COURT 


STATE  OF  ILLINOIS,     " 

DELrV'ERED 

AT    THE    DECEMBER  TERM    1845 

AT    SPRINGFIELD. 


Joseph  Jakrot,  alias  Pete,  alias  Joseph,  a  colored  man, 
plaintiff  in  error,  v.  Julia  Jakkot,  defendant  in  error. 

Error  to  St.  Clair. 

An  action  of  assumpsit  for  services  rendered  may  be  maintained  by  a  col- 
ored man,  and  thereby  try  the  question  of  his  right  to  freedom. 

The  descendants  of  the  slaves  of  the  old  French  settlers,  born  since  the 
adoption  of  the  Ordinance  of  1787,  and  before  or  since  the  Constitution 
of  Illinois  was  adopted,  cannot  be  held  in  slavery  in  this  State. 

Contemporaneous  construction  can  have  no  place,  where  the  intention  is 
plain  ;  it  is  only  admissible  in  cases  of  doubtful  construction. 

Assumpsit,  by  the  plaintiff  in  error  against  the  defendant 
in  error,  fur  work  and  labor,  tfcc,  brought  in  the  St.  Clair 
Circuit  Court,  and  heard  at  the  October  term  1843,  before 

YOL.    VII.  1 
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the  Hon.   James   Shields  and  a  jury.     Yerdict  for  the  defen- 
dant and  judgment  for  costs  against  the  plaintiff. 

The  various  proceedings  in  the  case  will  appear  in  the 
Opinion  of  the  Court. 

Z.  TrumhuU^  and  W.  II.  Underwood.^  for  the  plaintiff  in 
error. 

1.  Where  a  party  renders  services  for  another  under  com- 
pulsion, the  law  will  raise  an  implied  promise  to  pay.  Chit- 
ty  on  Contracts,  430. 

In  Kentucky  and  Missouri,  trespass  will  lie  by  a  slave 
against  his  master,  who,  knowing  lus  freedom,  retains  him  as 
a  slave  in  his  service.     4  Dana,  248;  1  Missouri,  4Y6. 

In  this  State,  the  negro  may  waive  the  tort  and  bring  as- 
surrvpsit  for  work  and  labor.     Kinney  v.  Cooh,  3  Scam,  233. 

But  it  is  said  that  this  class  of  negroes  have  been,  ever 
since  the  Ordinance,  treated  and  regarded  as  slaves  and 
taxed  and  sold  as  property  by  legislative  authority.  To  this 
we  reply  in  the  language  of  this  Court:  "If  a  legislature 
have  no  power  to  pass  an  Act,  any  number  of  repetitions  of 
an  unconstitutional  Act  can  never  make  the  original  Act 
valid.     Phoebe  v.  Jay.,  Bre.  210. 

2.  The  Ordinance  of  1787  was  passed  by  Congress  avow- 
edly for  the  purpose  of  "extending  the  fundamental  principles 
of  civil  and  rehgious  liberty,"  and  to  fix  and  estabhsh  those 
principles  as  the  basis  of  all  laws,  constitutions  and  govern- 
ments, which  forever  thereafter  should  be  formed  in  the 
North  Western  Territory.  R.  L.  55.  Neither  slavery  nor 
involuntary  servitude  could  exist  under  said  Ordinance  by 
its  express  provision.  R.  L.  57,  Art.  6.  That  legislative  au- 
thority can  emancipate  slaves  has  never  been  questioned. 
The  State  v.  Lasselle,  1  Blackf  61 ;  1  Dallas,  472 ;  Law  of 
Slavery,  346. 

No  clause  in  the  Ordinance  recognizes  the  right  to  hold 
slaves  in  the  said  Territory.  Every  reasonable  construction 
is  to  be  made  in  favor  of  liberty.  2  Black.  Com.  97.  An 
implied  construction  of  a  doubtful  clause  cannot  be  admitted 
to  operate   against  the  express    letter  of  another  part  of  a 
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legislative  Act.  1  Dallas,  474.  Nor  can  a  special  reserva- 
tion be  so  enlarged  by  construction  as  to  defeat  a  general 
provision.     TTie  State  v.  LaascdU'^  1  Blackf.  62. 

It  has  been  decided  in  Mississippi,  that  the  deed  of  ces- 
sion from  Virginia,  of  175S4,  did  not  invalidate  the  provision 
in  the  Ordinance  prohibiting  slavery,  and  that  all  slaves  in 
the  Xorth  "Western  Territory  becanie  free  by  virtue  of  said 
Ordinance.  Law  of  Slavery,  342,  34B.  A  similar  provi- 
sion in  the  Constitution  of  Ohio  has  been  construed  in  the 
same  way  by  the  Virginia  Courts.  Tb.  354.  The  same  pro- 
vision in  the  Indiana  Constitution  is  construed  in  Indiana 
the  same  way.  1  Blackf.  62.  A  negro  born  in  the  North 
Western  Territory  since  the  Ordinance  of  1787,  is  free,  as 
decided  in  Louisiana  and  Missouri.  lb.  356 ;  Winny  v. 
Whiteside,  1  Missouri,  472,  726  ;  Menard  v.  Astasia,  5  Pe- 
ters, 510. 

The  Act  of  the  Territorial  Legislature  of  1807  in  relation 
to  registered  and  indentured  servants  was  clearly  a  violation 
of  the  Ordinance  of  1787,  and  consequently  void.  Choisser 
V.  Harcjrave,  1  Scam.  318;  Ph(vhe  v.  Jay^  Bre.  209. 

The  Ordinance  is  no  doubt  binding  upon  the  people  of  this 
State,  unless  it  has  been  abrogated  by  "common  consent." 
That  is,  whenever  the  United  States  and  the  people  of  this 
State  agree  that  the  whole  or  any  part  of  the  Ordinance 
should  be  repealed,  it  will,  as  respects  this  State,  become  a 
dead  letter.     PJuxhe  v.  Jay,  Bre.  210 ;  1  McLean,  344. 

The  law  of  1807  was  made  valid  by  our  State  Constitu- 
tion. R.  L.  44,  §  3.  No  Legislative  Act  subsequent  to  1787 
could  have  made  indentured  servants  bound  to  serve  out 
their  time,  but  a  Constitution  can.  Phoebe  v.  Jay,  Bre.  209. 
The  fifth  section  of  Art.^6,  of  our  State  Constitution,  only 
made  valid  the  Act  of  1807,  and  left  all  persons  free  who 
were  not  by  virtue  of  said  Act.  Boon  v.  Juliet,  1  Scam. 
260.  If  the  plaintiff  was  not  a  slave  under  the  Ordinance  of 
17S7,  he  could  not  be  under  our  State  Constitution.  Art.  6, 
sec.  1,  provides  that  neither  slavery  nor  involuntary  servi- 
tude should  thereafter  be  introduced  into  this  State,  other- 
wise than  for  the   punislunent  of  crimes.     R.  L.  43.     Art.  8, 
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sec.  1,  of  our  State  Constitution  declares  "that  all  men  are 
born  equally  free  and  independent,  and  have  certain  inherent 
and  indefeasible  rights  ;  among, which  are  those  of  enjoying 
life  and  liberty,"  &c. 

In  Massachusetts  it  has  been  held,  that  "it  would  be  diffi- 
cult to  select  words  more  precisely  adapted  to  the  abolition 
of  negro  slavery,"  and  entirely  prohibits  slavery.  Common- 
wealth V.  Aves,  18  Pick.  210.  Did  the  framers  of  our  Con- 
stitution, in  the  language  of  another,  intend  to  keep  the  word 
of  promise  to  the  slave's  ear  and  break  it  to  his  hopes  ?  Did 
it  intend  to  trifle  with  the  justice  and  equity  of  the  rights  of 
the  slave,  and  make  their  own  fundamental  law  a  mere  phan- 
tom, which  should  elude  the  grasp  of  the  philanthropist, 
and  prove  an  idle  and  delusive  dream  ?  If  words  are  not 
mere  empty  sounds,  if  they  mean  any  thing,  then  the  appel- 
lant is  free,  by  virtue  of  tliis  express  declaration  of  our  Con- 
stitution and  the  Ordinance  of  1Y87.  See,  also,  3  Missouri, 
2Y2,  which  decides  that  this  provision  was  designed  "to  pre- 
vent the  relation  of  master  and  slave  from  existing  in  Illinois 
by  an  inhabitant  and  resident  thereof." 

J.  L,  D.  Morrison^  for  the  defendant  in  error,  filed  a 
written  argument,  which  the  present  Reporter  has  been  un- 
able to  obtain. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.  Assumjpsit  by  the  plaintiff  against  the  defend- 
ant to  try  his  right  to  freedom.  JYon  assumpsit  and  issue. 
The  defendant  also  filed  seven  special  pleas,  to  which  plaintiff 
severally  demurred.  The  Court  overruled  the  demurrer 
to  the  second  and  sustained  it  to  the  rest.  Issue  to  the 
country  was  joined  upon  the  second  plea,  which  stated  in 
substance,  that  the  plaintiff'  is  the  slave  of  the  defendant  by 
the  laws  of  Illinois,  and  bound  as  such  to  render  and  perform 
for  her  such  reasonable  service  as  she  may  require,  and  which 
are  the  said  services  in  the  plaintiff's  declaration  mentioned 
and  none  other. 

The  plaintiff  proved  on  the  trial  services  to  the  amount  of  five 
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dollars,  and  rested.  The  defendant  proved  Angelique,  plain- 
tiff's grandmother  was  held  as  a  slave  at  Cahokia  in  1783, 
by  one  Joseph  Trotier,  and  afterwards  by  one  Lebrun,  a  son 
in  law  of  Trotier  ;  that  Lebrun  sold  Angelique  in  1798,  and 
her  daughter  Pelagie  then  four  years  old,  plaintiff's  mother, 
to  Nicholas  Jarrot,  of  Cahokia ;  that  Joseph  Trotier  was  re- 
puted to  be  an  old  French  settler  of  Cahokia  as  early  as  1769; 
that  Angelique  descended  to  his  son,  Augustus  Trotier ;  that 
ISTicholas  Jarrot,  by  will  dated  Feb.  6,  1818,  bequeathed  to 
defendant  all  his  personal  property,  including  Pelagie,  whom 
he  held  as  a  slave  ;  that  plaintiff  is  the  son  of  Pelagie,  born 
after  the  death  of  Nicholas  Jarrot,  and  while  his  mother  was 
so  held  as  a  slave  by  defendant ;  and  that  plaintiff  was  about 
twenty  five  or  twenty  six  years  of  age.  To  all  this  testimony 
the  plaintiff  objected  at  the  time,  and  excepted  to  the  opinion 
of  the  Court  admitting  it.  This  was  all  the  material  evi- 
dence. 

The  Court  instructecl  the  jury  at  the  defendant's  request, 
that  if  they  believed  from  the  evidence,  "that  the  plaintiff 
descended  from  Pelagie,  a  woman  of  color,  and  that  said  Pe- 
lagie, mother  of  the  said  plaintiff,  descended  from  Angelique, 
a  woman  of  color,  who  was  held  as  a  slave  by  one  Trotier, 
who  was  an  inhabitant  of  the  Illinois  country  prior  to  the 
year  1783,  and  that  the  said  plaintiff  has  come  legally  into 
the  possession  of  the  defendant,  then  the  law  is  with  the  de- 
fendant, and  the  jury  must  find  for  the  defendant."  The 
jury  found  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  which  was  refused,  and  excepted  to,  and  the  evidence 
embodied  in  a  bill  of  exceptions. 

The  plaintiff  assigns  for  evvoY— first,  in  admitting  improper 
evidence ;  second,  in  instructing  the  jury  contrary  to  law ; 
and,  third,  in  refusing  a  new  trial. 

The  objection  that  has  been  taken  and  urged  here  by  the 
defendant,  that  the  plaintiff  cannot^  in  this  form  of  action,  try 
the  question  of  his  right  to  freedom,  I  do  not  think  well  taken. 
I  know  that  it  has  been  held,  that  where  the  plaintiff  was 
purchased  and  held  as  a  servant,  that  the  law  would  not  imply 
an  undertaking  to  pay  for  services  so  rendered.     Livingston 
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V.  Ackeston,  5  Cowen,  531.  But  I  can  see  no  well  grounded 
objection  to  such  an  implication,  where  the  plaintiff  is  claimed 
as  a  slave,  for  every  one  is  presumed  to  know  the  law,  and 
whether,  consequently,  there  can  be  any  such  thing  as  abso- 
lute slavery  in  this  State.  If  there  cannot  be,  it  is  but  rea- 
sonable to  imply  a  promise  to  pay  a  quantum  tneruit  for  ser- 
vices which  are  rendered  to,  and  accepted  by  one  having  no 
other  pretext,  to  rebut  the  general  presumption  of  promises 
to  pay  for  labor,  (a) 

The  record  does  not  show  when  the  plaintiff  was  born, 
whether  before  or  after  the  adoption  of  the  State  Constitu- 
tion. The  only  evidence  from  which  we  are  to  infer  it,  is, 
that  Nicholas  Jarrot  made  his  will  on  the  sixth  day  of  Feb- 
ruary, 1818,  giving  plaintift^'s  mother  to  defendant,  and  that 
plaintiff  was^  born  after  his  death,  and  while  defendant  held 
his  mother  as  a  slave.  But  it  does  not  appear  when  Nicho- 
las Jarrot  died,  and  his  will  took  effect,  and  defendant  came 
into  possession;  whether  before  August,  1818,  or  afterwards. 
The  trial  below  took  place  in  1843,  and  on  the  trial  Vital  Jar- 
rot stated  in  evidence  that  plaintiff"  was  twenty  five,  or  twen- 
ty six  years  of  age,  which  would  make  1817  or  1818  the  year 
of  his  birth.  The  latter  is  the  most  probable,  as  the  will 
was  made  in  February  of  that  year,  and  he  was  not  born  un- 
til his  mother  came  into  defendant's  possession.  That  might 
have  been  before,  or  after  the  Constitution  was  adopted.  So, 
it  seems  to  me,  that  the  question  is  legitimately  presented  by 
this  record,  whether  the  descendants  of  the  slaves  of  the  old 
French  settlers  of  the  Illinois  country,  born  since  the  adop- 
tion of  the  Ordinance  and  before  the  Constitution,  or  since 
the  Constitution,  can  be  held  in  slaverj'^  in  this  State.  I  shall 
treat  the  question  upon  the  whole  ground,  and  for  this  pur- 
pose will  review  shortly,  the  decisions  of  several  of  the  States 
upon  these  questions.  I  remark,  however,  that  if  the  ques- 
tion of  plaintiff's  freedom  was  at  all  doubtful  under  the 
Ordinance  of  1Y8T,  the  Court  would,  in  favor  of  liberty, 
infer  that  he  was  born  since  the  adoption  of  the  Constitu- 
tion, in  a  case  where  the  evidence  leaves  the  fact  doubtful. 

This  case  differs  from  the  case  of  Phoebe  v.  Jay^  Bre.  210, 

a)  Olney  v.  Meyers,  2  Scam.  R.  312  and  notes. 
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and  Borders  v.  Borders^  4  Scam,  341,  which  were  cases  of 
indentures  confirmed  by  the  Constitution  ;  and  it  difiers  also 
>  from  the  case  of  Boon  v.  Juliet^  1  Scam.  258,  which  was  a 
case  of  the  children  of  a  registered  servant,  not  included 
within  the  proviso  to  the  third  section  to  the  sixth  Article  of 
the  Constitution.  But  the  defendant  claims  a  right  to  hold 
the  plaintiff  in  perpetual  bondage,  as  a  descendant  of  an  old 
Erencli  slave  held  in  bondage  here  before  the  Ordinance  of 
1787,  notwithstanding  it  is  declared  by  the  Ordinance,  that 
there  shall  be  neither  slavery,  nor  involuntary  servitude  in 
the  I^orth  Western  Territory,  otherwise  than  in  the  punish- 
ment of  crimes,  &c.;  and  by  the  Constitution,  that  neither 
slavery  or  involuntary  servitude  shall  hereafter  be  intro- 
duced, except  for  like  purposes ;  and  to  the  extent  of  certain 
indentures  and  registrations  theretofore  made,  and  contracts 
of  hiring  for  one  year  in  the  Saline  boundary  until  1825. 

In  recognizing  and  establishing  the  great  and  essential 
principles  of  liberty  and  free  government,  the  Convention 
declared, — that  all  men  are  born  equally  free  and  independ- 
ent, and  have  certain  inherent  and  indefeasible  rights 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  and  of  acquiring,  possessing,  and  protecting  prop- 
erty and  reputation,  and  of  pursuing  their  own  happiness. 
These  principles  and  declarations  of  rights  have  not  been  ap- 
plied to  the  cases  that  have  heretofore  arisen,  because  the 
Court  were  of  opinion  that  other  clauses  of  the  Constitution 
applied  to,  fixed  and  controlled  the  condition  of  the  person, 
except  the  case  of  Juliet's  children,  (1  Scam.  258,  before 
cited,)  where  the  humane  and  benign  spirit  of  these  princi- 
ples recognized  them  as  free.  It  is  not  pretended  here  that 
the  Ordinance  or  Constitution  have  conferred  this  right  to 
hold  in  bondage  : — but  it  is  denied  that  Congress  or  the  Con- 
vention had  the  power  to  take  away,  or  destroy  this  right  of 
the  old  French  settlers  in  this  Territory,  possessed  by  them 
at  the  time  of  its  conquest  by  Yirginia,  and  her  cession  of  it 
to  the  United  States. 

I  do  not  doubt  but  that  the  negroes  possessed  by  the  French 
settlers  of  the  Kaskaskias  and  St.  Yincents,  while  the  Terri- 
tory belonged  to  France,  at  its  cession  to  Great  Britain  by  the 
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treaty  of  1763,  and  at  its  conquest  by  Virginia  during  the 
Revolution,  were  held  by  them  in  slavery.  It  is  an  institu- 
tion created  and  introduced  by,  and  dependent  upon  the  ♦ 
municipal  regulations  of  each  particular  Government ; '  and 
although  Great  Britain  and  France  would  not  tolerate  it  in 
those  Kingdoms,  they  did,  nevertheless,  in  their  West  Indian 
and  American  colonies,  at  that  time  and  long  afterwards,  (a) 
The  traditions  and  histories  of  these  settlements  prove  its 
existence  in  them.  It  is  further  evidenced  and  confirmed  by 
an  old  edict  of  Louis  XY.  (see  Law  of  Slavery,  374,)  pass- 
ed in  1723,  authorizing  it  in  the  province  of  Louisiana,  a 
copy  of  which  has  been  preserved  in  the  archives  of  Kaskas- 
kia,  as  appears  by  an  extract  furnished  by  the  defendant's 
counsel.  But  while  I  admit  its  existence  in  those  settle- 
ments, I  cannot  doubt  the  power  of  any  of  the  sovereignties, 
which  have  had,  or  that  now  have  possession  and  jurisdiction 
over  the  Territory,  to  abolish  it.  Whatever  may  be  said  of 
the  impolicy  or  injustice  of  such  a  dej^rivation,  and  invasion 
of  the  rights  of  property,  the  power  cannot  be  denied.  This 
question  has  been  ably  discussed  by  the  Suprem©  Court  of 
Mississippi,  and  the  power  also  sustained  by  several  other 
Courts.  U  Martin,  466  ;  1  McLean,  343 ;  6  Randolph,  566  ; 
20  Martin,  699  ;  Walker's  Miss.  R.  36  ;  1  Blackf.  60  ;  see, 
also,  1  Black.  Com.  160.  Indeed,  it  is  incompatible  with  our 
idea  of  sovereignty,  if  unrestrained  by  fundamental  provi- 
sions in  its  form  of  organization,  and  contrary  to  all  political 
writers  on  that  subject.  After  the  conquest  of  this  Terri- 
tory by  Yirginia,  she  ceded  it  to  the  United  States,  and  stip- 
ulated that  the  "  titles  and  possessions,  rights  and  liberties  " 
of  the  Erench  settlers  should  be  guarantied  to  them.  This, 
it  is  contended,  secures  them  in  the  possession  of  these  ne- 
groes as  slaves,  and  that  neither  Congress  or  the  Convention 
had  power  to  deprive  them  of  it ;  or,  in  other  words,  that  the 
Ordinance  and  Constitution  should  not  be  so  interpreted  and 
understood  as  applying  to  these  slaves.  Upon  the  correct- 
ness of  this  position  depends  the  solution  of  this  case.  It  is 
not  one  of  first  impression,  as  it  has  received  the  considera- 
tion and  judgment  of  several  Courts  in  different  States.  It 
has  once  been  before  this  Court,  and  the  decision  of  the  Cir- 
ca) Rodney  v.  I.  C.  R.  R.  Co.,  19  111.  R.  44. 
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cuit  Court  against  freedom  was  affirmed   by  an   equal  divi- 
sion of  this  Court. 

In  the  case  of  the  Commonwealth  v.  Aves,  18  Pick.  210, 
a  slave  belonging  to  a  citizen  of  New  Orleans,  and  attending 
her  owner  on  a  visit  to  Massachusetts,  was  held  to  become 
free  under  their  Constitution  which  declares,  that  "all  men 
are  born  free  and  equal,  and  have  certain  natural,  essential, 
and  inalienable  rights,  among  which  are  the  right  of  enjoying 
and  defending  their  lives  and  liberties,  that  of  acquiring, 
possessing  and  protecting  property."  A  similar  decision 
was  made  in  the  case  of  Somerset^  the  negro,  1  Black.  Com. 
425,  note  8.  Also,  in  the  case  of  Forles  v.  Cochrane,  2 
Barn.  &  Cres.  448;    3  Dowl.  &  Ryl.  679. 

In  the  case  of  Merry  v.  Chexnaider,  20  Martin,  699,  it 
was  held  that  the  deed  of  cession  by  Virginia  did  not  deprive 
Congress  of  the  power  to  pass  the  sixth  Article  of  the  Ordi- 
nance of  1787;  that  this  Ordinance  fixed  forever  the  char- 
acter of  the  population  over  which  it  extended  ;  and  that  a 
negro,  born  in  the  JSTorth  West  Territory  since  the  Ordi- 
nance, is  free. 

In  the  case  of  Harvey  v.  Decker,  Walker's  Miss.  R.  36, 
(Law  of  Slavery,  340,)  the  negroes  were  held  as  slaves  in 
Virginia,  and  in  1784  were  taken  into  the  aSTorth  West  Terri- 
tory, and  kept  near  Yincennes  until  July,  1816.  The  Con- 
stitution of  Indiana  was  adopted  in  June,  1816,  and  contained 
a  provision  like  that  in  the  Ordinance  of  1787.  It  was  held 
by  the  Court  that  these  negroes  were  free. 

In  the  case  of  The  State  v.  Lasselle,  1  Blackf.  60,  it  ap- 
peared that  the  negro  was  the  issue  of  a  colored  woman  held 
by,  and  purchased  of  the  Indians  in  the  Territory  previous 
to  the  treaty  of  Green^dlle  and  the  cession  of  the  country 
to  the  United  States.  It  was  held  by  the  Court  that  she  was 
free  under  the  Constitution  of  Indiana,  and  that  the  Conven- 
tion had  the  power  to  make  such  a  Constitutional  prohibition. 

In  the  case  of  Winney  v.  Whiteside,  1  Missouri,  472,  it  was 
held  that  the  negro  woman,  who  had  been  taken  into  the  Illi- 
nois Territory  since  the  Ordinance  of  1787  by  her  owners, 
who  resided  there  four  years,  thereby  became  free,  and  upon 
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beino;  taken  afterwards  to  the  State  of  Missouri,  was  not 
remitted  again  to  a  state  of  slavery,  and  that  Congress,  un- 
der the  Confederation,  liad  the  power  to  pass  the  Ordinance. 

In  the  case  of  John  Merry  v.  Tiffin  c&  Jlcnard,  1  Missou- 
ri, 725,  the  motlier  of  the  plaintiif  had  been  lield  as  a  slave 
in  Virginia  and  taken  into  the  Illinois  before  the  Ordinance  of 
I'TSY,  and  held  in  slavery  there  before  and  after  its  passage, 
and  the  plaintiff  was  born  there  after  the  Ordinance.  It  was 
held  that  he  was  free. 

In  the  case  of  Menard  v.  Aspasia,  5  Peters,  510,  a  similar 
opinion  by  the  Court  is  strongly  inferable.  The  facts  were, 
that  the  mother  of  Aspasia  was  born  in  the  Illinois  previous 
to  the  Ordinance  of  1787,  and  was  held  as  a  slave  from  her 
birth.  Aspasia  was  born  after  the  Ordinance,  a  slave  at 
Kaskaskia  and  held  as  such.  The  Supreme  Court  of  Mis- 
souri held  that  she  was  entitled  to  her  freedom,  and  upon 
writ  of  error  to  the  Supreme  Court  of  the  United  States,  that 
Court  declined  jurisdiction.  After  adverting  to  the  rights 
of  the  French  and  Canadian  inhabitants  in  the  Illinois  coun- 
try, as  a  dependent  colony  of  Virginia,  to  hold  slaves ;  the 
deed  of  cession  and  the  possessions,  rights  and  privileges 
secured  by  it;  to  the  Ordinance  and  the  State  Constitution  ; 
and  to  the  twenty  fifth  section  of  the  Judiciary  Act  of  17S7, 
giving  that  Court  appellate  jurisdiction  when  a  final  decision 
is  made  against  the  title,  right,  privilege,  &c.,  claimed  and 
drawn  in  question  in  the  construction  of  any  clause  of  the 
Constitution,  or  of  an}'  treaty  or  statute  of  the  United  States; 
they  go  on  to  say,  that  if  the  decision  had  been  against  As- 
pasia, it  might  have  been  contended  that  the  revising  power 
of  the  Court,  under  that  section,  could  be  exercised,  as  in 
such  case,  the  decision  would  have  been  against  the  express 
provision  of  the  Ordinance  in  favor  of  liberty.  On  that 
ground,  the  jurisdiction  would  be  unquestionable,  if  the  Or- 
dinance can  be  considered  as  an  Act  of  Congress,  within  the 
meaning  of  the  twenty  fifth  section.  As  Menard's  claim  to 
these  services  had  not  its  origin  under  the  Ordinance,  and 
the  decision  was  in  favor  of  the  rights  claimed  under  it,  the 
Court  had  no  jurisdiction.      It  is,  therefore,  strongly  deduci- 
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hie  therefrom,  that  the  Court  were  of  opinion  that  by  the  Or- 
dinance she  became  free,  and  would  have  taken  jurisdiction, 
had  the  decision  been  against  her. 

After  so  many,  and  such  uniformit}^  of  judicial  determina- 
tions upon  the  meaning,  and  the  application  of  the  Constitu- 
tion and  Ordinance  to  facts  and  circumstances  like  these 
before  the  Court,  made  in  so  benignant  a  spirit  of  humanity 
and  justice,  I  cannot  allow  my  mind  to  doubt  of  the  plain- 
tiff's "inherent  and  indefeasible  rights,"  to  become  "•equally 
free  and  independent"  with  other  citizens,  "and  of  enjoj^ing 
and  defending  life  and  liberty  and  of  acquiring,  possessing 
and  protecting  property  and  reputation,  and  of  pursuing  " 
his  "  own  happiness,"  except  so  far  as  he  may,  by  the  Con- 
stitution and  laws,  be  restricted  or  denied  the  right  of  suf- 
rage,  &c.  All  philanthropists  unite  in  deprecating  the  evils 
of  slavery,  and  it  affords  me  sincere  pleasure,  when  my  duty 
under  the  Constitution  and  laws  requires  me  to  break  the 
fetters  of  the  slave,  and  declare  the  captive  free. 

It  is  said  that  a  legislative,  contemporaneous  construction 
repeated  and  continued  for  a  great  many  years,  has  regarded 
these  negroes  as  slaves.  It  is  true  that  the  legislature  have 
provided  that  slaves  should  be  taxed  ;  that  they  might  be  sold 
upon  execution,  and  attachments  levied  upon  them  ;  that  they 
should  be  enumerated  in  taking  the  census,  and  such  like 
Acts.  But  none  of  them  declare  them  to  be  slaves,  and  it 
is  only  deducible  inferentially,  because  there  are  no  other 
persons  to  wdiom  the  term  will  as  well  or  better  apply.  It 
is,  however,  to  be  remarked,  that  contemporaneous  construc- 
tion can  have  no  place  where  the  intention  is  plain.  In 
cases  of  doubtful  construction  only  is  it  admissible.  But  I 
should  never  feel  warranted  in  resorting  to. such  a  construc- 
tion, to  deprive  a  human  being  of  his  liberty,  or  deny  him 
the  rights  of  humanity.  The  presumption  is  in  favor  of  lib- 
erty. Bailey  v.  Oromioell^  3  Scam.  Y3  ;  Kinney  v.  Cook^  lb. 
232.  The  law  presumes  every  man  to  be  innocent  of  crime 
The  benefit  of  every  doubt  is  given  to  the  accused,  and  the 
presumption  allowed  to  prevail.  Should  less  force  and  effica- 
cy be  allowed  the  presumption  of  freedom  in  rebutting  such 


12  SUPKEME  COURT. 

Jarrot  v.  Jarrot. 

doubts,  as  contemporaneous  constructions  are  admissible  to 
remove  ?  The  conviction  of  a  crime  may  doom  tlie  ac- 
cused to  temporary  loss  of  liberty;  the  solution  of  a  doubt 
against  the  plaintiff  \\'\\\  doom  him  to  slavery,  to  bondage 
for  life.  If  the  scales  of  justice  are  equally  balanced,  the 
law  inclines  to  mercy.  If  I  entertained  a  doubt  I  should  be 
compelled  to  decide  in  favor  of  liberty.  But  as  the  Courts 
of  Massachusetts  and  Mississippi  declared,  so  it  appears  to 
my  mind  too  plain  to  admit  of  construction;  "there  shall  be 
neither  slavery  nor  involuntary  servitude  in  the  said  Territo- 
ry," as  declared  by  the  Ordinance ;  and  with  a  modification 
as  to  indentured  servants,  &c.,  the  Constitution  re-iterates 
that  "  neither  slavery  or  involuntary  servitude  shall  hereafter 
be  introduced  into  this  State."  With  the  impolicy  or  injus- 
tice of  taking  away  one  man's  property  by  a  fundamental 
law  in  order  to  restore  to  another  his  liberty,  in  the  spirit  of 
humanit}^,  I  have  nothing  further  to  do,  than  to  ascertain  that 
it  is  so ;  and  so  will  leave  the  question  of  morality  to  be  set- 
tled by  the  philanthropic,  the  good,  the  humane,  the  just. 

The  judgment  of  the  Circuit  Court  will  be  reversed  with 
cost,  and  the  parties  having  consented  in  open  Court,  judg- 
ment will  be  entered  here  for  the  plaintiff,  for  the  sum  of 
five  dollars  with  costs.* 

The  following  separate  opinion  was  delivered  by 

Young,  J.  This  was  an  action  of  assumpsit  commenced 
by  the  plaintiff  in  error  against  the  defendant  in  error  in  the 
St.  Clair  Circuit  Court,  at  the  April  term  1843,  for  work  and 
labor,  and  for  service  performed,  but  in  fact  for  the  purpose, 
of  trying  his  right  to  freedom.  The  defendant  filed  the  plea 
of  91071  assumpsit,  upon  which  issue  was  taken,  and  seven 
special  pleas,  to  which  there  were  several  demurrers  and 
joinders.     At  the   October   term    1843,  the  Court  overruled 


*This  case  was  argued  at  the  December  term  1843,  but  the  Opinion  was  not  delivered 
until  the  December  term  1844.  At  the  latter  term,  a  petition  for  a  re-hearing  was  filed 
and  granted,  and  the  cause  continued  to  the  present  term,  when,  no  one  appearing  to 
to  re-argue  the  case,  the  former  judgment  of  this  Court  was  affirmed. 
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the  demurrer  to  the  second  special  plea,  and  sustained  them 
as  to  the  residue.  Issue  was  then  joined  on  the  second  plea. 
This  plea  sets  up  a  claim  to  the  services  of  the  plaintiff  as  a 
slave  b_y  virtue  of  the  laws  of  the  State  of  Illinois.  The 
cause  was  then  submitted  to  a  jury  for  trial,  who  returned  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial  was  made 
and  overruled  by  the  Court,  an  exception  taken  to  the  opin- 
ion of  the  Court  thereon,  and  a  judgment  rendered  in  favor 
of  the  defendant  for  costs. 

The  following  were  assigned  as  the  reasons  for  a  new  trial, 
to  wit : 

1.  The  verdict  is  contrary  to  law ;  and 

2.  It  is  also  contrary  to  evidence. 

The  following  is  the  evidence  given  at  the  trial. 

Yitol  Jarrot  testified,  that  the  plaintiff,  Joseph  Jarrot,  had 
rendered  services  as  the  slave  or  servant  of  the  defendant, 
Julia  Jarrot,  for  the  last  five  years,  and  that  his  services  were 
worth  five  dollars  beyond  his  clothing  and  boarding  ;  that  An- 
gelique,  his  grandmother,  was  held  as  a  slave  by  one  Joseph 
Trotier  at  Cahokia,  where  he  resided,  in  the  year  1Y83  ;  that 
Louis  Lebrun,  who  married  a  daughter  of  the  said  Joseph 
Trotier,  afterwards  held  the  said  Angelique  as  a  slave  at  Ca- 
hokia; that,  in  the  year  1Y98,  Lebrun  sold,  by  bill  of  sale 
which  was  produced  and  proved,  his  right  to  the  services  of 
Angelique,  and  also  his  right  to  the  services  of  Pelagic,  the 
daughter  of  Angelique,  then  four  years  old,  to  J^icholas  Jar- 
rot of  Cahokia ;  that  the  plaintifi",  Joseph,  was  the  son  of  Pe- 
lagic, and  was  born  while  his  mother  was  held  as  a  slave  by 
the  defendant,  Julia  Jarrot,  and  was,  at  that  time,  twenty 
five,  or  twenty  six  years  of  age. 

]^ic]iolas  Boismenue  was  then  called  by  the  defendant,  and 
testified,  that  he  was  fifty  six  years  of  age,  and  was  born  at 
Cahokia ;  that  he  was  acquainted  in  youth  with  the  children 
and  family  of  Joseph  Trotier ;  that  said  Trotier  was  reputed 
to  be  an  old  French  settler  of  Cahokia  as  early  as  the  year 
1Y69  ;  that  he  died  at  Cahokia  leaving  children  and  descend- 
ants ;  that  Angelique  was  held  by  him  as  a  slave,  and  de- 
scended to  his   son  Augustus  Trotier;  that  Nicholas  Jarrot 
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by  his  last  will  and  testament,  dated  Februaiy  0,  1818,  which 
was  duly  proved  and  recorded,  gave  and  bequeathed  all  the 
personal  property  of  which  he  died  seized,  to  the  defendant, 
Julia  Jarrot;  that  the  mother  of  said  plaintiff  was  held  by 
Nicholas  Jarrot  as  a  slave  at  the  time  of  his  decease;  and 
that  the  plaintiff  was  born  after  the  death  of  said  Nicholas 
Jarrot,  and  while  his  mother  Pelagic  was  held  as  a  slave  by 
the  defendant. 

This  was  all  the  material  evidence  given  at  the  trial.  The 
plaintiff  objected  to  the  evidence  given  on  the  part  of  the 
defendant,  the  Court  overruled  the  objection,  and  an  excep- 
tion was  taken  to  the  opinion.  An  exception  was  also  taken 
to  the  following  instruction  which  was  given  to  the  jury  at 
the  request  of  the  defendant,  to  wit :  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff  descended  from  Pelagie, 
a  woman  of  color ;  that  Pelagie  descended  from  Angelique, 
also  a  woman  of  color ;  that  Angelique  was  held  as  a  slave 
by  Josepli  Trotier,  a  French  inhabitant  in  the  Illinois  country 
prior  to  the  year  1783,  and  that  said  plaintiff  has  come  le- 
gally into  the  possession  of  the  said  defendant,  that  the  law 
is  with,  and  the  jury  must  find  for  the  defendant." 

The  following  are  assigned  as  causes  of  error  in  this  Court, 
to  wit : 

1.  The  Circuit  Court  erred  in  admitting  improper  evi- 
dence to  go  the  jury  on  the  part  of  the  defendant; 

2.  The  Court  instructed  the  jury  contrary  to  law ;  and 

3.  In  refusing  to  sustain  the  plaintiff's  motion  for  a  new 
trial. 

The  objection  which  has  been  made  and  urged  upon  the 
consideration  of  this  Court  by  the  defendant's  counsel,  that 
the  plaintiff  cannot  try  the  question  of  his  right  to  freedom 
in  this  form  of  action,  we  think  is  not  well  taken,  notwith- 
standing it  has  been  contended  on  the  authority  of  the  case 
of  Livingsto7i  v.  Ackesion^  5  Cowen,  531,  that  the  law  will 
not  imply  a  promise  to  pay  for  services,  where  the  person  has 
been  purchased  and  claimed  as  a  servant,  whether  such 
claim  be  legal  or  not.  In  that  case  the  facts  were,  that  Ac- 
keston,  a  black  man,  worked  for  Livingston  from  the  spring 
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of  1819  until  June  1820,  when  he  sold  him  to  one  Benu ;  that 
Livingston  had  bought  hiin  from  one  Ham,  as  a  slave  or  ser- 
vant, at  $200,  and  that  he  was  to  serve  until  he  was  twenty 
eight  years  of  age ;  that  Ackeston  became  dissatisfied,  and 
procured  Benn  to  purchase  him  from  Livingston.  /Suther- 
land, J.  said,  the  defendant  purchased  him  as  a  slave  in  per- 
fect good  faith,  for  a  large  and  valuable  consideration.  The 
plaintiff  Ackeston  supposed  himself  to  be  a  slave,  and  was 
sold  at  his  own  request  by  the  defendant  Livingston  to  Benn, 
whom  the  plaintiff  had  induced  and  procured  to  purchase 
him.  There  is  no  pretence  of  any  express  promise  on  the 
part  of  the  defendant  to  pay  for  his  services,  and  under  the 
circumstances  the  law  cannot  raise  an  implied  assuwjysit. 
But  the  Judge  remarked  in  the  same  case,  ''that  if  the  ser- 
vices had  been  performed  for  the  benefit  of  the  defendant 
with  his  knowledge  and  approbation,  that  there  was  no  doubt 
the  law  would  imply  a  promise  to  pay  for  them,  unless  it  ap- 
peared that  they  understood  that  no  compensation  was  to  be 
made:  that,  in  the  case  of  Ackeston,  such  was  the  under- 
standing of  the  plaintiff",  as  well  as  of  the  defendant ;  that  the 
plaintiff  knew,  and  admitted  that  the  defendant  had  purchas- 
ed his  time  ;  that  he  paid  two  hundred  dollars  for  it,  and  was 
entitled  to  his  services ;  that  he  procured  another  person  to 
purchase  the  unexpired  term  of  his  services  from  the  defend- 
ant, and  thereby  admitted  the  defendant's  right  to  sell  it." 

There  was  no  such  understanding  with  the  plaintiff  and 
defendant  in  the  case  now  under  consideration.  This  Court 
decided  at  the  December  term  1840,  in  the  case  of  Kinney 
V.  Cook,  2  Scam.  233,  and  again  at  the  July  term  1841,  in  the 
case  of  Bailey  Y.  CromiDell,  3  do.  71,  "that  the  presumption 
of  law  in  this  State  was,  that  every  person  was  free,  without 
regard  to  color,  and  that  it  was  incumbent  on  the  person 
claiming  a  right  to  the  services  of  a  colored  person  to  rebut 
that  presumption  by  proof"  The  presumption  of  law,  there- 
fore being  in  favor  of  freedom,  and  no  such  understanding 
between  the  parties  being  shown,  as  is  mentioned  by  Justice 
Sutherland,  in  the  case  of  Ackeston  v.  Livingston,  I  think 
that  the  action  of  assumpsit  may  be  well  sustained  upon  a 
quantum  meruit  count,  if  the  evidence   in  the   case  should 
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establish  tlie  facts,  that  the  plaintiff  had  been  illegally  re- 
strained of  his  liberty,  and  had  performed  valuable  services 
for  the  defendant.  I  nevertheless  believe  in  a  case  like  the 
present,  where  it  appears  from  the  evidence  that  a.  defendant 
supposed  she  had  a  lawful  right  to  the  plaintiff's  services 
as  a  slave,  and  acted  in  good  faith  towards  him,  tbat  the 
Court  vv'ould  be  warranted  in  instructing  the  jury,  if  they 
should  find  for  the  plaintiff,  to  confine  their  verdict  to  nomi- 
nal damages  only. 

The  main  question,  as  presented  by  the  pleadings  in  the 
cause,  is,  whether  the  descendants  of  slaves  held  by  the  old 
French  settlers  in  the  Illinois  country  prior  to  the  passage  of 
the  Ordinance  of  Congress  for  the  government  of  the  ISTorth 
Western  Territory,  on  the  13th  day  of  July,  1787,  (as  contra- 
distinguished from  indentured  and  registered  negroes  and 
mulattoes  and  their  descendants  under  the  laws  of  the  Indi- 
ana and  Illinois  Territories,)  and  born  since  the  date  of  the 
said  Ordinance,  within  the  limits  of  this  State,  can  be  law- 
fully held  in  slavery  or  not.  This  question  has  heretofore 
been  considered,  from  the  course  of  our  legislation  upon  the 
subject,  both  before  and  since  the  organization  of  our  State 
Government ;  from  the  long  acquiescence  in  the  practice  and 
belief  that  the  "French  negroes,"  as  they  are  usually  called, 
and  their  descendants,  were  slaves,  and  from  the  various 
confiicting  interests  involved  in  its  solution,  one  of  much 
doubt  and  perplexity,  which  neither  Legislators  or  Judges 
have  sought  to  examine.  But  being  at  length  presented  in 
a  manner,  which  may  not  be  overlooked  or  disregarded,  I 
know  of  no  alternative  but  to  follow  in  the  path  of  duty, 
however  unpleasant,  and  to  decide  the  question  divested  of 
all  prejudice,  and  extraneous  circumstances,  according  to 
its  own  substantial  and  intrinsic  merits,  and  according  to  the 
best  lights  which  our  own  experience,  and  the  adjudications 
of  some  of  our  sister  States  have  shed  upon  the  subject. 

The  first  mention  of  the  introduction  of  negroes  into  the 
country  bordering  on  the  Mississippi  river  as  slaves,  which 
I  have  been  able  to  find,  is  in  Martin's  history  of  Louisiana, 
p.  225,  chap.  9,  in  which  ho  says,  that  in  the  year  1720,  two 
of  the  Company's  ships  arrived  from  the  coast  of  Africa  with 
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five  hundred  negroes ;  and  according  to  an  extract  from  the 
ancient  French  records,  which  are  still  preserved  among  the 
archieves  of  the  State  at  Kaskaskia,  which  was  read  in  the 
argument  of  this  case  by  one  of  the  counsel  for  the  defend- 
ant, it  further  appears  that  slavery  was  expressly  authorized 
in  the  Province  of  Louisiana,  (of  which  Illinois  at  that  time 
constituted  a  part,  so  far  at  least  as  jurisdiction  was  concern- 
ed,) by  an  edict  of  Louis  XV,  passed  in  1Y23.  Mr.  Wirt 
says,  in  his  argument  of  the  case  of  Menard  v.  Aspasia,  5 
Peters,  507,  that  the  French  settlements  in  Illinois  were  made 
from  Canada,  when  Canada  belonged  to  France  ;  and  that 
the  number  of  white  settlers  at  that  time,  exclusive  of  troops 
was  about  two  thousand,  and  refers  for  authority  to  Pittman's 
History  of  European  settlements  on  the  Mississippi,  p,  55  ; 
that  the  settlers  brought  with  them  from  Canada  the  French 
laws  and  customs,  and  among  them  the  law  by  which  slavery 
was  tolerated ;  that  this  country,  as  a  dependency  on  Cana- 
da, was  ceded  with  Canada  to  Great  Britain  by  the  Treaty 
of  Paris  in  1Y63  ;  that  when  Gen.  Gage  took  possession 
of  the  country  in  behalf  of  Great  Britain  in  1764,  he  prom- 
ised by  his  proclamation  to  the  late  subjects  of  France,  then 
in  the  Territory,  that  they  should  enjoy  the  same  rights  and 
privileges,  and  the  same  security  for  their  persons  and  prop- 
erty, as  under  their  former  Sovereign  ;  that  at  this  period,  the 
same  laws  as  those  of  France  prevailed  in  the  colonies  of 
England  as  to  slavery  ;  that  at  this  time  there  were  slaves  in 
this  country,  and  particularly  at  the  posts,  of  which  Kaskas- 
kia was  one.     Pittman's  History,  43,  47. 

In  1778,  and  during  the  war  of  the  Revolution,  the  whole 
of  the  country  north  west  of  the  river  Ohio,  including  the 
British  and  French  settlements  at  Post  St.  Yincents,  Kaskas- 
kia and  the  neighboring  villages,  was  conquered  by  an  expe- 
dition fitted  out  by  the  State  of  Virginia,  under  the  command 
of  Col.  George  Rogers  Clarke,  by  which  conquest  the  limits 
of  that  State  were  extended  to  the  banks  of  the  Mississippi. 
This  whole  country  was  then  included  within  the  chartered 
limits  of  Virginia,  and  during  the  same  year  was  erected  into  a 
county  of  that  State,  called  "  Illinois  County."     9  Hening's 

VOL.  vn.  3  , 
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Yirginia  Statutes  at  large,  652,  chap.  21.  The  preamble 
to  that  Act  recites,  "that  the  inhabitants  had  acknowledged 
themselves  citizens  of  the  Commonwealth  of  Yirginia,  and 
had  taken  the  oath  of  fidelity  to  the  State ;"  and  the  Act 
declared,  "  that  they  should  enjoy  their  own  religion,  with 
all  theif  civil  rights  and  property."  At  this  period  in  our 
history,  there  can  be  no  doubt  of  the  existence  of  slavery  in 
Illinois,  upon  the  same  footing  that  it  had  previously  existed, 
while  the  country  was  uuder  the  dominion  of  France  and 
England  respectively,  the  rule  jpartus  sequitur  ventrem  being 
fully  recognized  and  established.  The  cession  of  the  Terri- 
tory north  west  of  the  river  Ohio  was  made  to  the  United 
States  by  the  State  of  Yirginia,  by  a  deed  executed  by  her 
delegates  in  Congress  on  the  1st  day  of  March,  1T84:,  which 
deed  was  on  the  same  day  accepted  by  Congress,  and  order- 
ed to  be  recorded  and  enrolled  among  the  Acts  of  the  United 
States  in  Congress  assembled.  This  deed  of  cession  con- 
tained a  clause  to  the  effect  followTug :  "That  the  French 
and  Canadian  inhabitants,  and  other  settlers  of  the  Kaskas- 
kies,  St.  Yincents  and  the  neighboring  villages,  who  have 
professed  themselves  citizens  of  Yirginia  shall  have  their 
possessions  and  titles  confirmed  to  them,  and  be  protected 
in  the  enjoyment  of  their  rights  and  liberties." 

The  "  Ordinance  for  the  government  of  the  Territory  of 
the  United  States  north  west  of  the  river  Ohio,"  was  passed 
on  the  13th  day  of  July,  1Y87.  The  6tli  article  provides,  that 
"there  shall  be  neither  slavery  nor  involuntary  servitude  in 
the  said  Territory,  otherwise  thanin  the  punishment  of  crimes, 
whereof  the  party  shall  have  been  duly  convicted  :  p7'omded 
always  that  any  person  escaping  into  the  same,  from  where 
labor  or  service  is  lawfully  claimed  in  any  one  of  the  original 
States,  such  fugitive  may  be  lawfully  reclaimed,  and  convey- 
ed to  the  person  claiming  his  or  her  labor  or  service  as  afore- 
said." This  Article  of  the  Ordinance,  with  nine  others,  w^ere 
declared  to  be  articles  of  compact  "between  the  original 
States,  and  the  people  and  States  in  the  said  Territory  ;  and 
to  remain  unalterable  forever  unless  by  common  consent." 

The  '■^Act  to  divide  the  territory  of  the  United  States  north 
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West  of  the  Ohio  into  two  separate  governments^''  was  pass- 
ed the  7tli  day  of  May,  1800.  By  this  Act,  the  Territory  of 
Indiana  was  formed,  by  a  line  running  from  a  point  in  the 
Ohio,  opposite  the  mouth  of  the  Kentucky  River  to  Fort 
Recovery,  and  from  thence  due  north  to  the  line  between 
the  United  States  and  Canada;  and  embracing  the  country 
west  of  that  hne  to  the  Mississippi  River.  The  second  sec- 
tion of  this  Act  of  1800  provides,  "that  the  inhabitants  of 
the  Territory  shall  be  entitled  to,  anjl  enjoy,  all  and  singular 
the  rights,  privileges  and  advantages,  granted  and  received 
by  the  said  Ordinance  of  1787."  The  same  provision  was 
re-enacted  in  the  '■''Act for  dividing  the  Indiana  Territory 
into  two  separate  governments,^''  by  which  the  Territory  of 
lUinois  was  created,  on  the  3d  day  of  February,  1809.  The 
jurisdiction  of  Indiana  ceased  over  the  Territory  of  Illinois 
on  the  1st  day  of  March,  1809.  j 

The  Act  concerning  the  introduction  of  negroes  and  mu- 
lattoes  into  the  Indiana  Territory,  by  virtue  of  which,  and 
the  provisions  of  our  State  Constitution,  indentured  and  reg- 
istered servants  have  been  held  to  service  in  this  State,  was 
passed  September  17,  1807,  and  adopted  by  the  Illinois  Ter- 
ritory December  13,  1812.     It  provides  as  follows  : 

"Sec.  1.  It  shall  be  lawful  for  any  person  being  the  owner 
of  any  negroes  or  mulattoes  of,  and  above  the  age  of  fifteen 
years,  and  owing  labor  and  service  as  slaves  in  any  of  the 
States  and  Territories  of  the  United  States,  or  for  any  citi- 
zen of  the  said  States  or  Territories  purchasing  the  same, 
to  bring  the  said  negroes  and  mulattoes  into  this  Territory. 

Sec.  2.  The  owner  of  any  negroes  or  mulattoes  as  afore- 
said, and  bringing  the  same  into  this  Territory,  shall  within 
thirty  days  after  such  removal,  go  with  the  same  before  the 
Clerk  of  the  Court  of  Common  Pleas  of  the  proper  county, 
and  in  the  presence  of  the  said  clerk,  the  said  owner  shall  de- 
termine and  agree  to  and  with  his  negro  or  mulatto,  upon  the 
term  of  years,  which  the  said  negro  or  mulatto  will  and  shall 
serve  his  or  her  said  owner ;  and  the  said  clerk  is  hereby  au- 
thorized and  required  to  make  a  record  thereof  in  a  book 
which  he  shall  keep  for  that  purpose. 
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Sec.  5.  Any  person  removing  into  this  Territory,  and  being 
the  owner  of  any  negro  or  mulatto  under  the  age  of  fifteen 
years,  it  shall  and  may  be  lawful  for  such  person,  owner  or 
possessor  to  hold  the  said  negro  or  mulatto  to  service  or 
labor,  the  males  until  they  arrive  at  the  age  of  thirty  five,  and 
the  females  until  they  arrive  at  the  age  of  thirty  two  years. 

Sec.  13.  The  children  born  in  this  Territory  of  a  parent  of 
color,  owing  service  or  labor  by  indenture,  according  to  law, 
shall  serve  the  master  or  mistress  of  such  parent,  the  male 
until  the  age  of  thirty,  and  the  female  until  the  age  of  twenty 
eight  years." 

The  provisions  of  this  Act  are  clearly  in  violation  of  the 
sixth  Article  of  the  Ordinance  of  178T,  and  were  it  not  for 
a  saving  clause  in  our  State  Constitution,  all  the  classes  of 
colored  persons  embraced  by  its  provisions,  and  their  de- 
scendants, would  unquestionably  be  entitled  to  their  freedom. 

The  Constitution  of  Illinois,  which  was  approved  by  Con- 
gress on  the  3d  day  of  December,  1818,  contains  the  follow- 
ing provisions: 

First.  "  Neither  slavery  nor  involuntary  servitude  shall 
hereafter  be  introduced  into  this  State  otherwise  than  for  the 
punislunent  of  crimes,  whereof  the  party  shall  have  been 
duly  convicted  ;  nor  shall  any  male  person  arrived  at  the  age 
of  twenty  one  years,  nor  female  person  arrived  at  the  age 
of  eighteen  years,  be  held  to  serve  any  person  as  a  servant, 
under  any  indenture  hereafter  made,  unless  such  person  shall 
enter  into  such  indenture  while  in  a  state  of  perfect  freedom, 
and  on  a  condition  of  a  hona  fide  consideration  received  or  to 
be  received  for  their  service.  Nor  shall  any  indenture  of  any 
negro  or  mulatto  hereafter  made  and  executed  out  of  this 
State,  or  if  made  in  this  State,  where  the  term  of  service 
exceeds  one  year,  be  of  the  least  validity,  except  those  given 
in  cases  of  apprenticeship." 

Second.  "  Each  and  every  person  bound  to  service  by  con- 
tract or  indenture  in  virtue  of  the  laws  of  the  Illinois  Ter- 
ritory, heretofore  existing,  and  in  conformity  to  the  provi- 
sions of  the  same,  without  fraud  or  collusion,  shall  be  held  to 
a   specific  performance   of   their   contracts  and  indentures ; 
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and  such  negroes  and  mulattoes  as  have  been  registered  in 
conformity  with  the  aforesaid  laws,  shall  serve  out  the  time 
appointed  by  said  laws ;  provided^  however,  that  the  children 
hereafter  born  of  such  persons,  negroes  or  mulattoes,  shall 
become  free,  the  males  at  the  age  of  twenty  one  years,  the 
females  at  the  age  of  eighteen  years." 

It  is  by  virtue  of  this  latter  provision  in  our  Constitution, 
and  by  this  alone,  that  this  Court  decided  in  the  case  of 
Nance  v.  Howard,  Bre.  187,  Phosbe^.  Jay,Vo.  207,  Boon 
V.  Juliet,  1  Scam.  258,  Choisser  v.  Hargrave,  lb.  318,  and 
Sarah  v.  Borders,  4  do.  341,  that  colored  persons  could 
be  held  to  a  specific  performance  of  their  contracts  and  in- 
dentures under  the  Act  of  September  IT,  1807,  of  the  Indi- 
ana Territory ;  and  that  without  that  constitutional  provision, 
they  would  be  entitled  to  their  freedom,  for  the  reason,  that 
the  provisions  of  that  Act  were  void,  as  being  repugnant  to 
the  Ordinance  of  1787. 

The  Act  of  Congress  to  enable  the  people  of  Illinois  to 
form  a  Constitution  and  State  government,  was  passed  April 
18,  1818,  and  contains  a  proviso,  that  "the  same  when  form- 
ed shall  be  republican,  and  not  repugnant  to  the  Ordinance 
of  July  13,  1787,  between  the  original  States  and  the  people 
and  States  of  the  Territory  north  west  of  the  river  Ohio."  The 
Resolution  for  the  admission  of  the  State  of  Illinois  into  the 
Union  was  passed  December  3,  1818.  It  declares,  among 
other  things,  "that  the  Constitution  and  State  Government 
so  formed  are  republican,  and  in  conformity  to  the  principles 
of  the  Articles  of  Compact  between  the  Original  States, 
and  the  people  and  States  in  the  Territory  north  west  of  the 
river  Ohio." 

From  these  proceedings,  and  many  other  acts  of  legisla- 
tion which  might  be  quoted,  if  necessary,  it  cannot  be  ques- 
tioned, but  that  the  Ordinance  of  1787,  from  the  time  of  its 
first  enactment,  became,  and  has  continued  to  be,  an  organic 
regulation  for  the  government  of  the  whole  North  Western 
Territory,  of  which  Illinois  forms  a  part,  and  still  remains  of 
binding  influence  except  only  in  such  instances  as  it  may  have 
been  repealed  or   abrogated   by  the  parties  to  the  Compact. 
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I  have  said  this  much  in  relation  to  indentured  and  regis- 
tered servants,  for  the  purpose  of  showing  that  their  condi- 
tion, as  to  freedom  or  slavery,  is  entirely  different  from  that 
of  the  "  French  negroes,"  who  have  been  heretofore  claimed, 
absolutely  as  slaves,  as  well  as  their  descendants,  for  an  in- 
definite period  of  time. 

It  cannot  be  pretended  that  the  Ordinance  of  1Y8Y,  or  our 
State  Constitution,  (except  by  inference,  in  using  the  words 
"hereafter  introduced  into  this  State,"  &c.)  confers  upon 
the  defendant,  Julia  Jarrot,  the  right  to  hold  the  plaintiff,  Jo- 
seph, as  a  slave.  But  it  is  insisted,  that  neither  Congress  by 
the  enactment  of  the  Ordinance  of  1787,  nor  the  Convention 
in  the  adoption  of  our  State  Constitution,  (which  makes  no 
mention  whatever  of  the  French  negroes,)  can  take  from,  or 
divest  the  old  French  inhabitants,  or  those  claiming  under 
them,  of  the  right  conferred  upon  them  to  hold  slaves  in  this 
country— first,  by  permission  of  Louis  XY,  by  an  edict  pass- 
ed in  1723 ;  secondly^  by  the  government  of  Great  Britain  after 
the  treaty  of  Paris  of  J  763  ;  thirdly,  by  the  laws  of  the  State 
of  Virginia,  after  the  conquest  of  the  country  by  Col.  George 
Eogers  Clarke,  in  1778 ;  and  fourthly,  by  the  deed  of  ces- 
sion from  Virginia  to  the  United  States,  dated  March  1,  1784. 

I  do  not  doubt  but  that  the  negroes  possessed  by  the  old 
French  settlers  at  the  Kaskaskies,  St.  Vincents  and  neigh- 
boring villages,  during  the  respective  governments  of  France, 
England,  and  the  State  of  Virginia  over  the  country  were 
rightfully  held  as  slaves.  It  was  an  institution  (slavery)  cre- 
ated and  introduced  by,  and  dependent  upon  the  municipal 
regulations  of  each  of  these  particular  governments.  Al- 
though neither  England  nor  France  would  tolerate  the  in- 
stitution of  slavery  within  their  Kingdoms'  at  home,  they 
did,  nevertheless,  authorize  and  encourage  its  introduction 
into  their  American  and  West  Indian  Colonies  during  the  pe- 
riods referred  to,  and  for  a  long  time  afterwards,  as  the  his- 
tory and  well  authenticated  traditions  of  the  early  settlers, 
so  far  as  this  country  is  concerned,  abundantly  establish. 
But  while  I  admit  the  actual  existence  of  an  authorized  slave- 
ry within  the  now  limits  of  this  State,  at  a  very  early  period 
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in  onr  history,  I  cannot  doubt  the  power  of  any  of  these  sov- 
ereignties, which  have  had  possession  of,  and  exercised,  for 
the  time  being,  a  rightful  jurisdiction  over  the  country,  to 
have  abohshed  it,  wliatever  may  have  been  said  of  the  injus- 
tice or  impolicy  of  such  a  measure.  It  is  incompatible  with 
the  idea  of  sovereignty  that  a  Kingdom,  Government  or 
State,  if  untrammeled,  and  unrestrained  by  fundamental 
provisions  in  its  form  of  organization,  could  not  have  exer- 
cised such  a  power. 

It  was  proved  at  the  trial  in  the  Court  below,  that  Ange- 
lique,  the  grandmother  of  the  plaintiff,  was  held  as  a  slave 
at  Cahokia  by  Joseph  Trotier  in  1783 ;  that  in  the  year  1T98, 
Lebrun,  the  son  in  law  of  Trotier,  sold  her  to  Nicholas  Jarrot ; 
that  Pelagie,  the  mother  of  the  plaintiff,  was  the  daughter  of 
Angelique,  and  was  about  four  years  old  when  her  mother 
was  sold  to  Nicholas  Jarrot  in  1798;  that  Nicholas  Jarrot 
made  his  will  on  the  6th  day  of  February,  1818,  by  which 
he  bequeathed  Pelagie  to  Julia  Jarrot,  the  defendant ;  that 
Pelagie  was  held  by  Nicholas  Jarrot  as  a  slave  up  to  the  time 
of  his  decease  ;  that  the  plaintiff,  Joseph,  was  born  after  the 
death  of  Nicholas  Jarrot,  and  while  his  mother,  Pelagie,  was 
held  as  a  slave  by  the  defendant ;  and  that  the  plaintiff,  Jo- 
seph, has,  ever  since  his  birth,  continued  in  the  possession  of, 
and  has  been  claimed  by  the  defendant  as  a  slave.  The  ser- 
vices rendered  by  the  plaintiff  to  the  defendant  were  proved 
to  be  of  the  value  of  five  dollars.  The  question  now  is,  were 
the  descendants  of  Angelique  free  by  virtue  of  the  Ordinance 
of  1787  ?  It  cannot  be  ascertained  from  the  evidence,  whe- 
ther the  plaintiff  was  born  before,  or  since  the  adoption  of 
our  State  Constitution,  except  from  inference  ;  but  the  more 
reasonable  presumption  is, — and  I  adopt  that  presumption 
as  the  fact, — that  he  was  born  since. 

It  cannot  be  denied,  but  that  the  Ordinance  of  1787,  in  the 
most  express  terms,  prohibited  the  future  existence  of  slave- 
ry in  the  Territory ;  it  was  enacted  as  an  organic  law  for 
the  government  of  the  Territory;  the  representatives  from 
Yirginia  in  Congress  took  part  in  its  enactment ;  and  the  mat- 
ter to  be  determined  is,  whether  all  prior  laws  and  regula- 


24  SUPREME  COURT. 

Jarrot  v.  Jarrot. 

tions,  which  authorize  persons  of  color  to  be  held  in  slavery, 
the  Virginia  Act  of  Cession  inclusive,  were  not  abrogated  by 
the  sixth  Article  of  the  Compact,  which  provides,  that  "there 
shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
Territory,  otherwise  than  in  the  punishment  of  crimes,  where- 
of the  party  shall  have  been  duly  convicted."  I  think  that 
such  was  the  intention  of  Congress,  and  this  opinion  has  been 
very  much  strengthened  by  an  examination  of  the  Act  of 
Congress  of  1789,  and  another  in  1800,  by  which  certain 
provisions  were  made  to  regulate  the  government  of  the 
Territory,  and  to  make  a  division  of  it,  by  creating  the  In- 
diana Territory.  It  is  provided  in  the  second  section  of  the 
Act  of  1800,  that  "  the  inhabitants  of  the  Territory  shall  be 
entitled  to,  and  enjoy,  all  and  singular  the  rights,  privileges, 
and  advantages  granted  and  received  by  the  said  Ordinance 
of  1787."  This  provision  was  re-enacted  in  the  Act  of  Feb. 
3,  1809,  which  established  the  Illinois  Territory.  In  neither 
of  these  is  any  mention  made  of  any  antecedent  rights  or 
privileges,  either  under  the  Cession  Act  of  Virginia,  or  any 
prior  law  or  custom,  supposed  to  be  in  conHict  with  the  pro- 
visions of  the  Ordinance. 

In  the  case  of  Johti  Merry  v.  Tiffin  c&  Jfenard,  decided 
by  the  Supreme  Court  of  Missouri  in  the  year  1827,  McGirk, 
Ch.  J.  said :  "  This  was  an  action  of  assault  and  battery 
brought  in  the  St.  Louis  Circuit  Court  by  Jolin  Merry,  a  man 
of  color,  against  Tiffin  &  Menard,  to  try  his  right  to  free- 
dom. The  mother  of  John  was  a  colored  woman,  and  held 
as  a  slave  in  the  Territory  north  west  of  the  River  Ohio,  be- 
fore the  Ordinance  of  Congress  of  1787 ;  she  was  holden  as 
a  slave  in  Illinois  at  the  time  John  was  born  about  thirty  six 
years  ago  ;  and  he  also  was  holden  as  a  slave  until  a  short 
time  ago.  The  sixth  Article  of  the  Ordinance  of  1787  de- 
clares, that  there  shall  be  neither  slavery  nor  involuntary 
servitude  in  said  Territory,  otherwise  than  for  the  punish- 
ment of  crimes,  whereof  the  party  has  been  duly  convicted. 
The  defendants  contend,  that  they  are  protected  in  their 
right  to  his  services  as  a  slave,  by  virtue  of  the  Cession  Act 
of  Virginia,  which  secured  to  the  ancient  settlers  in  the  JS'orth 
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Western  Territory,  the  preservation  of  their  rights  and  prop- 
erty as  citizens  of  that  State.  The  provisions  of  the  Vir- 
ginia Act  of  Cession,  we  think,  is  completely  satisfied  by  se- 
curing to  the  then  settlers  of  the  country,  the  rights  which 
they  then  possessed.  John  Merry  was  not  then  born,  and 
when  he  was  born  the  law  forbid  that  slavery  should  exist. 
According  to  this  view  of  the  subject,  we  think  John  is  free." 
1  Missouri,  Y25. 

In  the  case  of  The  State  of  Indiana  y.  Zasselle,  decided  by 
the  Supreme  Court  of  Indiana  in  1820,  Polly,  a  woman  of  color, 
was  brought  before  the  Circuit  Court  by  Lasselle,  in  obe- 
dience to  a  writ  of  habeas  corpus.  He  stated  in  his  return  to 
the  writ,  that  he  held  her  by  purchase  as  his  slave,  she  being 
the  issue  of  a  colored  woman,  purchased  from  the  Indians  in 
the  Territory  north  west  of  the  river  Ohio,  before  the  Treaty 
of  Greenville,  and  before  the  cession  of  the  Territory  by  Vir- 
ginia to  the  United  States.  The  Circuit  Court  remanded  Polly 
into  the  custody  of  Lassalle.  Per  Scott,  J.  The  question 
is  as  to  the  legality  of  Lasselle's  claim  to  hold  Polly  as  a 
slave.  It  is  contended  for  Polly  that  by  the  Ordinance  of  1787 
and  the  Constitution  of  Indiana,  which  was  adopted  in  1816, 
she  is  entitled  to  her  freedom.  On  the  part  of  Lasselle  it 
is  insisted,  that  by  the  Act  of  Cession  of  the  State  of  Yir- 
ginia,  and  by  the  Ordinance  of  1787,  the  privilege  of  holding 
slaves  was  reserved  to  the  settlers  at  Kaskaskia  and  St.  Yin- 
cents,  who  prior  to  that  time  had  professed  to  be  citizens  of 
Yirginia ;  and  that  consequently  he  had  a  vested  right  to  her 
services,  which  cannot  be  divested  by  any  provision  in  the 
Constitution.  That  the  legislative  authority,  if  uncontrolled 
by  any  constitutional  provision,  could  emancipate  slaves,  will 
hardly  be  denied.  This  has  been  done  in  several  of  the  States, 
and  it  must  be  admitted  that  a  Convention  chosen  to  form  a 
Constitution,  which  is  to  define,  limit  and  control  the  pow- 
ers of  the  Legislature,  as  well  as  the  other  branches  of  the 
government,  must  possess  powers  equal,  if  pot  paramount  to 
any  legislative  body.  In  the  eleventh  Article  of  our  Consti- 
tution, section  7,  it  is  declared,  that  "there  shall  be  neither 
slavery  nor  involuntary  servitude  in  this  State  otherwise  than 
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for  the  punisliment  of  crimes,  wliereof  the  party  shall  have 
been  duly  convicted."  It  is  evident  from  this  provision,  that 
the  framers  of  our  Constitution  intended  a  total  and  entire 
prohibition  of  slavery  in  this  State,  and  we  can  conceive  of 
no  words  in  which  that  intention  could  have  been  more  clear- 
ly expressed.  The  judgment  of  the  Circuit  Court  is  re- 
versed, and  Polly  discharged.     1  Blackf  60. 

In  the  case  of  Merry  v.  Chexnaider^  decided  by  the  Su- 
preme Court  of  Louisiana  in  1830,  the  Court,  per  Porter,  J. 
said  :  The  plaintiff  sues  in  this  action  to  recover  his  freedom 
and  from  the  evidence  on  record,  is  clearly  entitled  to  it.  He 
was  born  in  the  North  "Western  Temtory,  since  the  enact- 
ment by  Congress,  1Y87,  of  the  Ordinance  for  the  govern- 
ment of  that  country,  according  to  the  sixth  Article  of  which, 
"  there  could  be  neither  slavery  nor  involuntary  servitude." 
This  Ordinance  fixed  forever  the  character  of  the  population 
in  the  region  over  which  it  extended,  and  takes  away  all  foun- 
dation from  the  claim  set  up  in  this  instance,  by  the  defend- 
ant. The  Act  of  Cession  by  Virginia  did  not  deprive  Con- 
gress of  the  power  to  make  such  a  regulation.  The  plaintiff 
accordingly  is  free.     20  Martin,  699. 

In  the  case  of  Harvey  v.  Decker  c&  ITopkins,  decided  by 
the  Supreme  Court  of  Mississippi,  at  the  June  term  1818, 
the  Court  said :  The  facts  in  this  case  are  not  controverted. 
The  three  negroes  were  slaves  in  Virginia  ;  in  1784,  they  were 
taken  by  John  Decker  to  the  neighborhood  of  Vincennes ; 
they  remained  there  until  July,  1816;  the  Ordinance  of  Con- 
gress was  passed  in  1Y8Y,  and  the  Constitution  of  Indiana 
was  adopted  on  the  29th  day  of  June,  1816.  It  is  contended 
on  the  one  side,  that  by  the  Cession  Act  of  Virginia,  these 
negroes  are  slaves ;  and  on  the  other,  that  by  the  Ordinance 
of  178Y,  and  the  Constitution  of  Indiana,  they  are  free.  The 
services  of  the  negroes  are  claimed  as  a  vested  right.  What 
is  a  vested  right?  Is  it  derived  from  nature,  or  from  the  mu- 
nicipal law  ?  Slavery  is  condemned  by  reason  and  the  laws 
of  nature.  It  can  only  exist  through  municipal  regulations, 
and  in  matters  of  doubt,  the  Courts  must  lean  in  favorem 
vitcB  et  libertatis.     The  country  formerly  belonged  to  France, 
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until  by  the  Treaty  of  1763,  it  was  ceded  to  Great  Britain ; 
it  will  appear  by  the  proclamation  of  Gen.  Gage  in  1775, 
and  the  acts  of  Col.  Wilkins  in  granting  lands  as  Governor 
of  Illinois,  that  it  was  then  a  distinct  and  separate  colony 
from  Yirginia.  During  the  Revolutionary  "War  it  was  con- 
quered by  the  separate  arms  of  Yirginia  in  1778,  and  from 
that  time  was  considered  as  within  the  chartered  limits  of 
that  State.  ITeither  Great  Britain,  or  the  State  of  Yirginia, 
ever  changed  the  French  laws  and  customs  then  existing  in 
the  Province.  There  is  no  provsion  in  the  Act  of  Yirginia, 
extending  the  laws  of  that  State  over  the  conquered  Prov- 
ince. It  is  undeniable,  then,  that  the  laws  as  they  existed 
while  it  was  a  Province  of  France,  were  the  municipal  laws 
of  the  country.  The  Yirginia  Act  of  Cession  provides 
"that  the  French  and  Canadian  inhabitants  and  other  set- 
tlers professing  themselves  citizens  of  Yirginia,  shall  have 
their  possessions  and  titles  confirmed,  and  be  protected  in  the 
enjoyment  of  their  rights  and  privileges ;"  and,  we  find,  that 
until  the  Governor  and  Judges  should  adopt  laws ;  the  man- 
ner of  passing  and  transferring  estates,  declared;  by  saving  to 
the  French  and  Canadian  inhabitants  and  other  settlers  of 
Kaskaskia  and  Yincennes,  and  the  other  villages,  the  laws 
and  customs  in  force  among  them  relative  to  the  descent  and 
couveyarfce  of  property.  If  the  laws  of  Yirginia  were  ex- 
tended over  them,  this  saving  clause  would  have  been  unne- 
cessary. The  conclusion  to  which  the  Court  came,  after  a 
long  and  able  process  of  reasoning,  was,  that  the  Treaty  of 
Cession  by  Yirginia  to  the  United  States,  which  guaranties 
to  the  inhabitants  of  the  North  Western  Territory,  their  titles, 
rights  and  liberties,  does  not  render  void  that  Article  of  the 
Ordinance  of  Congress  of  1787,  which  prohibits  slavery  in 
that  Territory ;  that  any  State  may,  by  its  Constitution,  pro- 
hibit slavery  within  its  limits,  when  not  restrained  by  the  Con- 
stitution of  the  United  States  ;  and  that  slaves  within  the  lim- 
its of  the  I^orth  Western  Territory  became  freemen  by  virtue 
of  the  Ordinance  of  17S7,  and  can  assert  their  claims  to 
freedom  in  the  Courts  of  the  State  of  Mississippi.  Walker's 
Miss.  R.  36. 
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In  the  case  of  Aspasia  v.  Jlenard,  decided  by  the  Su- 
preme Court  of  Missouri,  an  action  of  assault  and  battery 
was  instituted  in  the  Circuit  Court  of  St.  Louis  County  by 
Aspasia,  a  woman  of  color,  to  establish  her  freedom.  It  ap- 
peared from  the  evidence,  that  the  mother  of  Aspasia  was 
born  a  slave,  and  as  such  held  by  a  French  inhabitant  of 
Kaskaskia,  Illinois,  previous  to  the  year  1787,  and  before  the 
passage  of  the  Ordinance  for  the  government  of  the  North 
"Western  Territory;  that  Aspasia  was  born  after  the  year  1787, 
and  from  the  time  of  her  birth  was  raised  and  held  as  a  slave 
until  the  year  1821,  when  she  was  purchased  by  Pierre  Me- 
nard, the  defendant,  and  given  to  his  son  in  law,  Francis 
Choteau,  of  St.  Louis,  who  held  her  as  a  slave  until  the  10th 
day  of  October,  1827,  at  which  time  he  returned  her  to  Me- 
nard, in  consequence  of  the  claim  she  set  up  to  her  freedom. 
The  counsel  for  Menard  on  the  trial  below  moved  the  Court 
to  decide,  "that  if  it  was  foimd  from  the  testimony  that  the 
mother  of  Aspasia  was  a  negro  woman,  legally  held  in  sla- 
very, before  the  adoption  of  the  Ordinance  of  1787,  by  a 
French  inhabitant  of  Kaskaskia,  who  was  a  citizen  of  the 
country  before  its  conquest  by  Yirginia,  and  that  the  plain- 
tiff, Aspasia,  was  born  at  Kaskaskia  of  such  mother,  while 
so  held  in  slavery  by  such  French  inhabitant,  although  sub- 
sequent to  the  date  of  the  Ordinance,  that  she  is  not  enti- 
tled to  her  freedom."  This  instruction  the  Court  refused  to 
give,  but  decided  that  Menard,  the  defendant,  was  guilty, 
and  that  Aspasia,  the  plaintiff,  was  not  a  slave,  but  free. 
The  Supreme  Court  of  Missouri  affirmed  this  decision. 

A  writ  of  error  was  afterwards  prosecuted  to  the  Supreme 
Court  of  the  United  States  in  the  foregoing  case,  but  was 
dismissed  for  want  of  jurisdiction.  McLean,  J.  who  deliv- 
ered the  Opinion  of  the  Court  dismissing  the  writ  of  error, 
intimates  very  strongly  what  the  decision  of  that  Court  would 
be,  if  a  proper  case  were  made  before  it,  in  summing  up  his 
remarks  as  follows :  "  Whatever  right  may  be  claimed  to 
have  originated  under  the  Ordinance  of  1787,  it  would  seem 
that  the  right  to  the  involuntary  service  of  an  individual  could 
not  have  had  its  source  in  that  instrument.     It  declares  that 
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'  there  shall  be  neither  slavery  nor  involuntary  servitude  in 
the  territory.'  "  If  this  did  not  destroy  the  vested  right  in 
slaves,  it  at  least  did  not  create  or  strengthen  that  right. 
Menard  v.  Aspasia,  5  Peters,  510. 

Many  other  causes  might  be  cited,  tending  to  establish  the 
same  doctrine,  as  to  the  effect  of  the  Ordinance  of  1787 
over  all  preceding  regulations  in  relation  to  the  institution  of 
slavery  in  the  North  Western  Territory,  and  in  the  States  form- 
ed out  of  it ;  while  not  a  solitary  case  has  been  found,  after 
the  most  laborious  search,  where  it  has  been  determined  that 
the  Act  of  Cession  by  Virginia  to  the  United  States  had  any 
controlling  influence,  as  authority,  upon  this  subject,  since 
the  passage  of  the  Ordinance  of  1787,  as  an  organic  law  for 
the  government  of  the  Territory. 

Does  our  State  Constitution  by  inference,  recognize  and 
perpetuate,  as  a  vested  right,  or  otherwise,  the  claim  of  the 
defendant,  Julia  Jarrot,  to  the  plaintiff,  Joseph,  as  a  slave? 

So  far  from  it,  I  think  that  the  Constitution  appears  an 
additional  barrier  to  her  claim.  The  fair  construction  of 
the  clause  in  our  Constitution,  which  provides  that  "nei- 
ther slavery  nor  involuntary  servitude  shall  hereafter  be  in- 
troduced into  this  State,"  is,  that  inasmuch  as  slaves  were 
allowed  to  be  introduced  into  the  Territory  by  the  Act  of  the 
Indiana  Territory  in  1807,  which  had  been  adopted  as  a  law 
of  the  Illinois  Territory  in  1812,  for  the  purpose  of  securing 
their  services  to  their  owners  for  a  limited  time,  as  servants 
by  indenture  and  registry ;  and  as  some  of  our  citizens,  en- 
gaged in  the  salt  making  business,  had  also  been  in  the  habit 
of  hiring  slaves  from  their  owners  in  some  of  the  neighbor- 
ing States,  at  the  Ohio  Saline  near  Shawneetown,  that  the 
privilege  of  bringing  them  into  the  country  for  such  purposes 
should  cease  and  be  determined,  cotemporaneous  with  the 
admission  of  the  State  into  the  Union,  with  the  exception 
that  they  might  be  hired  at  the  salt  work,  until  the  end  of  the 
year  1825. 

It  was  evidently  intended  by  the  framers  of  our  Constitu- 
tion that  this  should  be  a  free  State,  and  yet  it  is  contended 
for  the  defendant,  that  the  French  negroes  and  their  descend- 
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ants,  though  resident  in  this  State,  are  slaves  forever !  As 
to  the  power  of  a  State  to  emancipate  the  slaves  of  its  citi- 
zens, there  can  be  no  reasonable  donbt.  That  power  has 
been  exercised  too  often,  and  acquiesced  ip  too  long  to  admit 
of  question  at  this  late  dav.  The  States  of  Pennsylvania, 
Delaware,  l^ew  Jersey,  New  York  and  all  the  Xew  England 
States  except  Massachusetts,  have  legislated  upon  this  sub- 
ject ;  and  that  it  is  a  proper  subject  for  legislative  interfer- 
ence, when  not  restrained  by  the  Constitution  of  the  United 
States,  and  of  the  particular  State  in  question,  is  now  an  in- 
controvertable  proposition  which  requires  no  argument  to 
defend  it. 

After  so  many,  and  such  uniformity  of  judicial  adjudica- 
tions upon  the  meaning,  construction,  and  application  of  the 
Virginia  Act  of  Cession,  the  Ordinance  of  1787,  and  our  own 
State  Constitution,  we  cannot  resist  the  conclusion,  that  all 
persons  of  color,  whe  were  in  this  country  before  and  since 
the  passage  of  the  Ordinance  of  1787,  and  their  descendants, 
usually  known  by  the  appellation  of  "  French  negroes,"  are 
free. 

We  have  before  remarked,  that  the  legal  presumption  in 
this  State  is  in  favor  of  freedom.  The  ojiiis  p/'obandi  was, 
therefore,  upon  the  defendant,  and  after  the  plaintiff  had 
proved  the  performance  of  services  for  the  defendant,  and 
their  value,  it  was  incumbent  upon  the  defendant  to  have 
established  her  claim  to  those  services,  by  showing  that  the 
plaintiff  was  her  slave.  This  she  has  failed  to  do,  and  the 
consequence  is,  that  the  plaintiff,  Joseph,  is  entitled  to  his 
freedom. 

I  have  before  remarked,  that  in  all  cases  like  the  present, 
where  the  suit,  though  in  form  is  an  ordinary  action  of  as- 
sitmjysit  for  work  and  labor  and  services  performed,  is  insti- 
tuted nevertheless  for  the  purpose  of  trying  the  plaintiff's 
right  to  his  freedom,  as  is  apparent  from  the  pleadings  and 
evidence,  as  well  as  from  the  arguments  of  counsel  in  the 
cause ;  and  where  it  is  equally  apparent  that  the  defendant 
acted  in  good  faith  towards  the  plaintiff,  and  had  reasonable 
ground  to  believe  that  the  plaintiff  was  her  slave,  that  in  the 
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result  of  a  verdict  against  her,  nominal  damages  only  ought 
to  be  given.  This  opinion,  I  find  on  examination,  is  support- 
ed by  the  current  of  authorities  on  that  subject,  and  ought 
to  be  adopted  as  the  just  and  equitable  rule  in  this  and  all 
similar  cases.  Phillips  v.  Gentin^  9  Louisiana,  268  ;  Plea- 
sants  V.  Pleasants,  2  Call,  360;  Thomson  v.  Wilmot,  1 
Bibb.  422. 

That  Ilhnois  was  intended  to  be  a  free  State,  and  that  slavery 
is  prohibited  by  our  Constitution,  is  also  apparent,  if  further 
illustration  is  necessary,  from  the  Resolution  of  Congress 
admitting  this  State  into  the  Union  in  1818,  which  declares, 
that  "  the  Constitution  and  State  government  so  formed  are 
republican,  and  in  conformity  to  the  principles  of  the  Articles 
of  Compact  between  the  original  States,  and  the  people  and 
States  north  west  of  the  river  Ohio."  And  that  Compact 
declares,  that  "  there  shall  be  neither  slavery  nor  involuntary 
servitude  in  the  Territory,  otherwise  than  in  the  punishment  of 
crimes,  whereof  the  party  shall  have  been  duly  convicted." 
If  the  plaintiff  was  born  since  the  adoption  of  our  Consti- 
tution, which  is  presumed  to  be  the  fact  from  the  evidence, 
that  instrument,  also,  as  well  as  the  Ordinance  of  1787,  would 
entitle  him  to  his  freedom,  as  there  is  no  saving  clause  in 
relation  to  the  French  negroes  and  their  descendants,  as  in 
the  instance  of  indentured  and  registered  negroes  and  their 
children. 

The  decisions  of  this  Court,  therefore,  which  have  been 
made  in  relation  to  this  latter  class  of  persons  are  not  appli- 
cable to  the  former.  As  to  the  binding  effect  of  the  Ordi- 
nance of  1787  in  this  State,  since  the  adoption  of  our  Consti- 
tution, this  Court  said,  in  the  case  of  Phoihe  v.  Jay,  Bre.  110 : 
"  The  Ordinance  of  1787  is  binding  upon  the  people  of  the 
State  of  Illinois,  unless  abrogated  by  common  consent.  By 
common  consent  is  meant  the  United  States  and  the  peo- 
ple of  the  State  of  Illinois.  Whenever  they  shall  agree  that 
the  Ordinance  shall  be  repealed,  it  will,  as  to  the  State  of 
Illinois,  cease  to  have  any  eifect.  The  people  of  this  State, 
by  recognizing  the  validity  of  the  indentures  and  registries 
of  colored  persons  made  under  tha  Act  of  1807,  by  the  pro- 
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vision  of  the  State  Constitution,  pro  tanto,  gave  their  con- 
sent to  alter  so  much  of  the  sixth  Article  of  1787  as  was  re- 
pugnant to  our  Constitution  ;  and  Congress,  by  their  Resolu- 
tion of  1818,  admitting  our  State  into  the  Union,  gave  their 
assent  also." 

Wilson,  C.  J.  The  fact  that  the  plaintiff  was  born  after 
the  adoption  of  the  Constitution  is  fairly  inferable  from  the 
case,  and  upon  that  ground,  I  concur  in  the  judgment  of  the 
Court.  But  I  am  not  prepared  to  say,  that  if  the  plaintiff 
was  a  slave  before  the  adoption  of  the  Constitution,  that  he 
could  now  assert  his  liberty. 

Caton,  J.  I  am  of  opinion  that  the  judgment  of  the  Court 
below  should  be  reversed. 

Justices  Shields,  Treat  and  Thomas  dissent  from  the 
Opinion  of  the  Court. 

Judgment  reversed. 


William  K.  Stahl  et  al.,  appellants,  v.  Stephen  B,  Anslet 
et  al.j  appellees. 

Appeal  frojn  Jo  Daviess. 

In  an  action  of  assumpsit  for  goods  sold  and  delivered,  and  money  had  and 
received,  it  appeared  in  evidence  that  the  plaintiffs  left  with  defendants 
certain  cases  of  boots  and  shoes  to  sell  on  commission  ;  that  all  but  two 
of  the  cases  were  sold  and  the  proceeds  thereof  paid  to  plaintiffs  before 
the  commencement  of  the  suit.  There  was  no  evidence  of  the  sale  of 
the  residue,  or  of  a  failure  to  deliver  them  to  plaintiffs  on  request.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiffs  :  Held,  that  the  verdict  was 
unwarranted,  the  juiy  having  no  right  to  infer  a  sale  of  the  goods  and 
charge  the  defendants  for  money  had  and  received,  or  to  infer  an  appro- 
priation of  the  goods  by  them  and  thereby  charge  them,  as  purchasers, 
for  the  value.  («) 

Assumpsit  in.  the  Jo  Daviess  Circuit  Court,  brought  by 
the  appellees  against  the  appellants.  The  case  was  heard  at 
the  March  term  1845,  before  the  Hon.  Thomas  C.  Browne 

(o)  Morrison  t.  Rogers,  2  Scam.  R.  318  and  notes. 
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and  a  jury.  Yerdict  and  judgment  for  the  plaintiffs  below 
for  $45. 

The  defendants  moved  for  a  new  trial,  because  the  verdict 
was  against  law,  the  evidence  and  the  instructions  of  the 
Court,  which  motion  was  overruled. 

The  substance  of  the  evidence  appears  in  the  Opinion  of 
the  Court. 

G.  G-ilman^  and  E.  B.  Washhurne^  for  the  appellants. 

J.  JBuUerfield^  for  the  appellees,  contended  that  no  princi- 
ple of  law  was  involved  in  the  decision  of  this  cause,  and 
that  the  judgment  should,  therefore,  be  aflBrmed.  It  was  a 
question  of  evidence,  the  jury  had  passed  upon  it,  and  their 
verdict  ought  not  to  be  disturbed. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  This  suit  was  commenced  in  September,  1842, 
by  Ansley  &  Co,  against  Stahl  &  Brewster.  The  declaration 
was  in  assumpsit,  for  goods  sold,  and  money  had  and  re- 
ceived. Pleas,  non  assumpsit,  and  payment.  Trial  before 
a  jury,  and  verdict  for  the  plaintiffs  for  $45.  The  Court 
overruled  a  motion  for  a  new  trial,  and  judgment  was  ren- 
dered on  the  vei-dict.  The  defendant  tendered  a  bill  of  ex- 
ceptions embodying  the  whole  of  the  testimony.  They  now 
assign  for  error,  the  refusal  of  the  Court  to  grant  them  a  new 
trial. 

The  evidence  shows  this  state  of  facts.  During  the  sum- 
mer of  1842,  Ansley  <fe  Co.  left  for  sale  certain  cases  of  boots 
and  shoes  with  Stahl  &  Brewster,  who  were  commission  mer- 
chants. They  sold  all  the  cases  but  two,  and  paid  over  to 
Ansley  &  Co.  the  proceeds  before  the  commencement  of  the 
suit.  There  was  no  evidence  of  a  sale  of  the  residue  of 
the  goods,  nor  of  a  failure  to  deliver  them  on  request.  On 
this  state  of  case,  the  verdict  was  unwarranted.      The  jury 

*WiL8oN,  C.  J.,  did  not  sit  in  this  ease. 
VOL.    VII.  5 
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was  not  authorized  to  infer  from  the  evidence,  a  sale  of  the 
goods,  and  so  charge  the  defendant  for  money  had  and  re- 
ceived to  the  plaintiif 's  use ;  nor  an  appropriation  of  the  goods 
by  the  defendants  to  their  own  use,  and  so  charge  them,  as 
purchasers,  with  the  value. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Fkancis    Regnier,    plaintiff  in    error,   v.   Eliza    S,    Cabot 
et  al..  defendants  in  error. 


•) 


Error  to  Morgan. 

In  an  action  of  slander,  where  a  defendant  does  not  justify,  he  may  miti- 
gate damages  in  two  ways  only ;  first,  by  showing  the  general  bad  charac- 
ter of  the  plaintiff,  and  secoiid,  by  showing  any  circumstances  which  tend 
to  disprove  malice,  but  do  not  tend  to  prove  the  truth  of  the  charge,    (a) 

In  an  action  of  slander,  the  same  rule  in  regard  to  evidence  of  general  re- 
reputation  obtains,  as  where  the  character  of  a  witness  is  sought  to  be  im- 
peached. The  witness  must  be  able  to  state  what  is  generally  said  of  the 
person  by  those  among  whom  he  dwells,  or  with  w^hom  he  is  chie%  con- 
versant ;  it  is  not  suflacient  for  him  to  state  what  he*  has  heard  others 
say,  for  they  may  be  few  in  number,     {h) 

Before  a  witness  can  be  impeached  by  proof  of  his  having  made  contradic- 
tory statements,  his  attention  must  be  directed,  on   his  examination,  to  - 
the  statements  or  conversations  concerning  which  he  is  alleged  to  have 
contradicted  himself 

Slander  in  the  Morgan  Circuit  Court,  originally  brought 
by  the  defendant  in  error,  Cabot,  in  the  Menard  Circuit 
Court  where  a  trial  was  had  at  the  I^ovember  term  1843, 
before  the  Hon.  Samuel  H.  Treat  and  a  jury,  when  a  verdict 
for  $12  was  rendered  in  her  favor.  At  the  same  term  the 
verdict  was  set  aside,  and  a  new  trial  granted  on  her  motion, 
when,  by  agreement,  the  venue  was  changed  to  Morgan 
county. 

At  the   March  term  of  the  former  Court,  1844,  the  case 

(a)  Shehan  t.  Collins,  20  111.  R.  328. 
(k)  Holmw  T.  SUtelw,  VI  Ul.  R.  4a8. 
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was  heard  before  the  Hon.  Samuel  D.  Lockwood  and  a  jury. 
Yerdict  and  judgment  for  the  plaintiff  below  for  $1600. 

The  material  portions  of  the  proceedings  in  the  Court 
below  will  appear  in  the  Opinion  of  the  Court. 

8.  W.  bobbins,  for  the  plaintiff  in  error  : 

The  principal  question  arising  in  this  case  is  this  :  "Whether, " 
under  the  general  issue,  in  cases  of  this  kind,  general  rep- 
utation is  admissible.  It  is  always  in  issue,  for  malice  is  the 
gist  of  the  action,  and  the  damages  are  consequent  upon 
previous  character.  Suspicion  of  facts  in  regard  to  charac- 
ter may  go  to  the  jury,  and  the  defendant  below  offered  to 
prove  suspicion  of  bad  character.  Selwyn's  'N.  P.  248-9, 
note  18  ;  Ibid,  440-1 ;  Lamed  v.  Buffington,  3  Mass.  546 ; 
Wolcott  V.  Hall  6  do.  514  ;  Morris  v.  Duane,  1  Binn.  90. 

The  defendant  is  not  confined  to  cases  where  the  plea  of 
justification  is  interposed.  Previous  character  for  chastity 
may  as  well  be  shown  under  the  general  issue. 

Under  the  pleadings,  too,  the  defendant  had  a  right  to 
impeach  the  character  of  the  witness,  Stevens. 

T.  L.  Harris^  for  the  defendant  in  error. 

As  to  the  first  error  assigned,  the  true  doctrine  now  es- 
tablished by  all  the  late  decisions,  both  in  this  country  and 
in  England,  is,  that  all  facts  and  circumstances  tending  to 
confirm  the  truth  of  the  charge,  or  showing  that  the  plaintiff 
was  by  him  suspected  to  be  guilty  of  the  charge,  is  inadmis- 
sible under  the  general  issue.  Mapes  v.  Weeks,  4  Wend. 
659  ;  Oilman  v.  Lowell,  8  do.  576  ;  Purple  v.  Horton,  13  do. 
256 ;  Cooper  v.  Barber,  24  do.  lOT ;  Matson  v.  Buck^  5 
Cowen,  498  ;  Root  v.  King,  7  do.  633 ;  Cole  v.  Perry,  8 
do.  214 ;  Shepherd  v.  Merrill,  13  Johns.  475  ;  Van  Anhin  v. 
Westfall,  14  do.  232  ;  Alderman  v.  French,  1  Pick.  16  ;  Bod- 
well  V.  Swan,  3  Pick.  376-7 ;  Kinney  v.  Rosea,  3  Harring- 
ton, 397,  and  cases  there  cited ;  McAlexander  v.  Harris,  6 
Munf.  465  ;  2  Starkie,  470  ;  Arrington  v.  Jones,  9  Porter,  139  ; 
2  Starkie's  law  of  libel,  88,  2d  Ed;  Young  v.  Bennett,  4 
Scam.  43.     The  whole  testimony  offered  and  rejected  in  this 
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cause  tended  directly  to  prove  the  truth  of  the  charge, 
and  therefore  properly  rejected. 

As  to  the  second  error  assigned,  it  is  not  true  in  point  of 
fact.  The  witness  said  he  knew  nothing  of  plaintiff's  gen- 
eral character,  except  what  his  brother  and  two  sisters  had 
said.  This  is  not  evidence  of  general  character.  1  Greenl. 
Ev.  '512-13. 

As  to  the  third  error  assigned,  the  answer  to  the  first  is 
an  answer  to  this.  They  are  identical  as  far  as  any  thing  in 
the  record  shows. 

In  regard  to  the  fourth  error  assigned,  it  is  sufficient  to 
say,  that  the  record  shows  that  the  reason  for  rejecting  the 
evidence  to  impeach  the  testimony  of  Stevens  is  expressly 
given,  that  Stevens  had  not,  either  on  his  chief  or  cross  ex- 
amination, been  asked  any  question  or  made  any  statement  as 
to  any  conversation  or  statement  had  or  made  by  him  at  any 
other  time  or  place,  and  until  this  was  done,  such  evidence 
is  inadmissible.     1  Greenl.  Ev.  514-17. 

S.  T.  Logan,  on  the  same  side. 

Hobhins,  in  conclusion,  re-argued  the  first  point,  and  cited 
2  Starkie's  Ev.  87Y,  and  the  cases  there  referred  to ;  also, 
Calloway  v.  Middleton,  2  A.  K.  Marsh.  37T  ;  1  Chitty's  PL 
434,  and  the  numerous  cases  there  cited ;  Paddock  v.  Salis- 
hury,  2  Cowen,  811,  and  cases  there  cited,  also ;  Wilson  v. 
Apple,  3  Ohio,  270 ;  Watson  v.  Christie,  2  Bos.  &  Pull.  224 ; 
Coleman  v.  Southwick,  9  Johns,  45. 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J,*  This  was  an  action  of  slander,  brought  by 
Ehza  S.  Cabot,  one  of  the  defendants  in  error,  before  her 
marriage,  against  the  plaintiff  in  error,  and  tried  before  the 
Hon.  Samuel  D.  Lockwood,  in  the  Morgan  Circuit  Court, 
at  the  March  term  1844. 


*  Wilson,  C.  J.  and  Justices  Lockwood,  Young  and  Koerner,  did  not  hear  the  argument 
in  this  ease,  and  gave  no  opinion. 
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The  declaration  contains  several  counts,  alleging  in  vari- 
ous forms  that  Eegnier,  the  plaintiff  in  error,  had  charged 
Cabot,  the  defendant  in  error,  "with  the  commission  of  forni- 
cation. Regnier  pleaded  the  general  issue,  and  also  a  special 
plea  of  justification,  to  which  last  plea  there  was  a  demur- 
rer, which  the  Court  sustained,  and  a  trial  was  had  upon 
the  general  issue  only. 

Upon  the  trial,  as  appears  by  the  bill  of  exceptions,  Reg- 
nier, after  the  plaintiff  below  had  closed  her  testimony,  in- 
troduced Martha  Cogdell  as  a  witness,  and  asked  her  wheth- 
er she  did  not  see  Cabot  and  Elijah  Taylor,  (who  was  one 
of  the  persons,  with  whom  it  was  alleged  in  the  declaration 
she  had  been  charged  by  Regnier  with  the  commission  of  for- 
nication,) together  in  Cabot's  bed-room  before  the  speaking 
of  the  words,  at  a  late  hour  in  the  night,  she  sitting  in  the 
window  in  her  night  clothes  conversing  with  said  Taylor,  no 
other  person  being  in  the  room.  This  evidence  was  objec- 
ed  to  and  excluded  by  the  Com't. 

The  counsel  for  Regnier  then  asked  a  witness,  whether  or 
not  he  knew  the  general  character  of  Cabot  for  chastity, 
before  the  time  of  speaking  the  words  charged.  The  wit- 
ness answered,  that  all  he  knew  about  her  general  character 
was  derived  from  conversation  with  his,  witness's,  brother 
and  two  sisters.  The  counsel  then  asked  the  witness  what 
was  Cabot's  general  character  among  the  majority  of  those 
whom  he  had  heard  speak  of  her.  This  last  question  was  ob- 
jected to,  and  the  objection  sustained  by  the  Court. 

The  counsel  for  Regnier  also  asked  a  witness  questions  in 
regard  to  Cabot's  conduct  in  her  associations  with  Elijah 
Taylor,  as  to  where  and  when  they  had  been  seen  together, 
and  what  their  conduct  had  been  on  such  occasions,  with  a 
view  to  prove  particular  acts  of  the  said  Cabot  in  mitigation 
of  damages.  This  evidence  was  objected  to,  and  the  objec- 
tion sustained. 

The  counsel  for  Cabot  having  proved  by  one  Hiram  Ste- 
vens, that  he  had  been  acquainted  with  her,  Cabot,  many 
years ;  that  her  character  for  chastity  was  good  ;  that  he  had 
never  heard   any   reports  prejudcial  to   her  character  until 
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after  this  suit  was  brought ;  the  counsel  for  Regnier  asked  a 
witness  what  he  had  heard  said  Stevens  say  in  relation  to 
her,  Cabot's,  character,  and  what  he  had  heard  said  in  a 
conversation  between  said  Stevens  and  others  upon  that  sub- 
ject. The  witness  answered,  that  he  had  heard  no  conver- 
sation between  said  Stevens  and  others,  nor  statements  of 
Stevens  on  the  subject  previous  to  the  commencement  of  this 
suit.  An  objection  was  made  to  said  witness'  answering 
any  further  to  this  question,  and  sustained  by  the  Court. 

The  same  counsel  asked  this  witness  to  state  what  he  had 
heard  said  Stephens  say,  and  what  he  had  heard  said  in  a  con- 
versation between  said  Stevens  and  others  since  the  suit  was 
commenced,  about  a  conversation  in  relation  to  the  general 
character  and  conduct  of  Cabot  which  was  had  before  the 
speaking  of  the  words.  This  evidence  was  objected  to  upon 
the  ground  that,  in  his  examination,  the  attention  of  the  wit- 
ness had  not  been  directed  to  any  such  conversations,  or 
statements. 

To  each  of  the  foregoing  decisions,  Regnier,  by  his  coun- 
sel, excepted.     The  errors  assigned  are, 

1.  That  the  Court  erred  in  not  permitting  the  witness, 
Cogdell,  to  state  such  facts  and  circumstances  in  mitigation 
of  damages,  as  show  a  ground  of  suspicion,  but  not  amount- 
ing to  actual  proof  of  the  charge. 

2.  In  not  permitting  Regnier  to  prove  the  general  char- 
acter of  Cabot  for  chastity  before  the  speaking  of  the  words 
charged. 

3.  In  refusing  to  let  Regnier  show  the  conduct  of  Cabot 
in  her  associations  with  Elijah  Taylor,  in  mitigation  of  dam- 
ages. 

4.  In  not  permitting  Regnier  to  prove  the  statements  of 
the  witness,  Stevens,  at  different  times,  to  be  inconsistent 
and  contradictory. 

Whether  a  party,  under  the  general  issue,  in  an  action  of 
slander,  can  be  permitted  to  show,  in  mitigation  of  damages, 
specific  facts  which  would  tend  to  cast  suspicion  of  guilt 
upon  the  plaintiff,  is  a  question  upon  which  heretofore  there 
has  been  some  conflict  of  authorities.     The  current,  however, 
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of  the  more  recent  decisions  is  strongly  against  the  doe- 
trine,  and  in  some  of  the  very  few  cases  where  it  has  been 
held  that  the  defendant  had  this  right ;  the  Judges  themselves, 
who  admitted  the  correctness  of  the  principle,  acknowledged 
that  it  was  unsupported  by  sound  reason,  or  good  sense. 

A  defendant  in  an  action  of  slander,  by  the  plea  of  "  not 
guilty,"  only  declares  that  he  did  not  speak  the  words  charged 
in  the  plaintiff's  declaration  to  have  been  spoken  by  him. 
He  dares  not  affirmatively  allege  that  they  are  true.  Indeed, 
by  this  plea,  he  admits  them  to  be  false  and  only  professes  to 
defend  himself,  upon  the  ground  that  he  has  not  defamed  the 
plaintiff"'s  character  in  the  manner  charged  against  him  in 
the  declaration ;  and  yet,  against  what  would  seem  to  me  all 
rules  of  propriety,  against  his  own  tacit  admission  upon  the 
record,  he  seeks  in  an  indirect  manner,  by  proof  or  particu- 
lar facts  and  circumstances,  to  convince  the  jury  that  they 
are  true,  and  that  the  plaintiff  is  entitled  to  none,  or  but  nom- 
inal damages.  Professedly,  he  does  not  attempt  a  justifica- 
tion of  the  slanderous  words,  yet  offers  to  introduce  the  same 
kind  of  evidence  as  would  tend  to  establish  such  justifica- 
tion. He  says,  virtually,  to  the  plaintiff",  "  I  never  pretended 
that  you  were  guilty  of  the  crimes  imputed  to  you,  but  still 
I  will  satisfy  the  jury  that  you  are."  In  the  very  case  under 
consideration,  Regnier  admits  by  his  plea,  that  Cabot  has 
not  been  guilty  of  fornication,  but  proposes  to  prove  to  the 
jury  that  she  was  in  her  bed  room,  in  her  night  clothes,  at  a 
late  hour  of  the  night,  alone  with  Taylor,  and  thereby  induce 
them  to  infer  the  existence  of  that  improper  intimacy,  which 
he  does  nut  openly  avow.  A  party  to  a  suit  involving  ques- 
tions of  character,  is  supposed  at  all  times  to  be  prepared  to 
meet  and  repel  attacks  of  a  general  nature ;  but  he  cannot 
be  presumed  to  be  always  in  readiness  to  account  for,  or  ex- 
plain the  particular  and  specific  transactions  of  his  whole  life. 

By  analogy  to  this  general  principle,  the  rule  of  law  as 
applicable  to  this  question  seems,  by  the  weight  of  authority, 
now  to  be,  that  where  a  defendant  does  not  justify,  he  may 
mitigate  damages  in  two  ways  only  \firstj  by  showing  the  gen- 
eral bad  character  of  the  plaintiff,  and  second,  by  showing 
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any  circumstances  which  tend  to  disprove  malice,  but  do  not 
tend  to  prove  the  truth  of  the  charge.  This  doctrine  is  sus- 
tained by  the  more  numerous  and  respectable  authorities, 
and,  in  my  judgment,  is  the  most  rational  and  consistent  rule. 

In  the  case  of  Mopes  v.  Weeks^  4  Wend.  659,  the  defen- 
dant offered,  under  the  general  issue,  to  prove  that  one  Ar- 
cher had  told  him  what  he  had  charged  the  defendant  with, 
and  that  from  general  report  in  the  town  of  Monroe,  the 
plaintiff 's  residence,  it  was  suspected  that  the  plaintifi'  had 
stolen  sheep  and  hens  ;  that  it  was  common  report  in  that 
town ;  and  the  evidence  was  excluded,  and  the  rule  in  rela- 
tion to  evidence  in  mitigation  of  damages  was  laid  down  as 
herein  before  stated. 

The  principle  has  been  adhered  to  in  various  subsequent 
and  prior  decisions  in  the  State  of  New  York,  in  Massachu- 
setts, !N^ew  Jersey,  and  several  other  States,  and  I  deem  it 
only  necessary  here  to  refer  to  these  authorities,  as,  in  almost 
every  instance,  not  only  their  import,  but  the  language  of 
the  Courts  pronouncing  the  decisioijs  is  substantially  the 
same.  The  cases  referred  to  are  as  follow :  Alderman  v. 
French^  1  Pick.  16  ;  Bodiaell  v.  Sivan,  3  do.  3Y8  ;  Gihnan  v. 
Lowell^  8  Wend.  573 ;  Purple  v.  Horton,  13  do.  9 ;  Cooper 
V.  Barher^  24  do.  105 ;  Matson  v.  Buck,  5  Cowen,  499  ; 
Boot  V.  King,  Y  do.  630  ;  A7'rington  v.  Jones,  9  Porter,  139 ; 
Kinney  v.  Rosea,  3  Harrington's  (N.  J.)  R.  397. 

Many  of  the  Judges  who  pronounced  these  decisions,  are  men 
of  great  learning  and  good  sense,  and  the  reasons  by  them 
advanced  in  support  of  their  opinions  are  so  satisfactory  and 
conclusive  in  their  character,  that  to  me  it  is  matter  of  sur- 
prise that  a  contrary  doctrine  should,  at  any  time,  or  in  any 
country,  heretofore  even  have  partially  prevailed. 

The  second  error  assigned  by  the  plaintiff  has  no  found- 
ation in  the  record.  The  Court  did  not  prohibit  the  defendant 
below  from  proving  the  general  bad  character  for  chastity  of 
the  plaintiff  below.  The  witness,  whose  testimony  in  rela- 
tion to  that  matter  was  rejected,  himself  testified  that  he 
knew  nothing  of  her  general  character,  except  what  he  had 
heard  from  his  brother  and  two  sisters  ;  and  after  having  testi- 
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fied  to  this  fact,  which  shows  that  he  had  not  the  requisite 
knowledge  and  information  to  enable  him  to  form  any  correct 
judgment  or  opinion  of  her  general  character,  he  is  asked  to 
state  what  a  majority  of  these  three  persons,  whom  alone  he 
has  heard  speak  upon  the  subject,  have  said  in  relation  to  her 
general  character.  In  my  judgment,  character  is  too  valua- 
ble to  permit  it,  in  a  Court  of  justice  to  be  destroyed,  or  even 
sullied  by  a  report  derived  from  a  majority  of  three  persons 
only.  It  is  general,  and  not  partial,  reputation  in  the  neigh- 
borhood where  the  party  resides  which,  in  legal  contempla- 
tion, establishes  character  for  good  or  evil.  The  same  rule 
of  law  obtains  here,  as  where  a  witness's  character  is  sought 
to  be  impeached.  "  It  is  not  enough,"  says  Mr.  Greenleaf  in 
his  Treaties  on  Evidence,  p.  513,  "that  the  impeaching  wit- 
ness professes  merely  to  state  what  he  has  heard  others  say, 
for  those  others  may  be  but  few.  He  must  be  able  to  state 
what  is  generally  said  of  the  person  by  those  among  whom  . 
he  dwells,  or  with  whom  he  is  chiefly  conversant,  for  it  is 
only  this  that  constitutes  his  general  reputation  or  charac- 
ter." No  doubt  can  be  entertained  but  that  the  Court  deci- 
ded correctly  in  rejecting  this  evidence. 

The  tliird  assignment  of  error  is  of  the  same  character  as 
the  first,  and  is,  therefore,  already  decided. 

The  Court  below  also  properly  rejected  the  evidence 
offered,  that  the  witness,  Stephens,  had  made  contradictory 
statements  to  those  made  by  him  in  his  testimony  upon  the 
trial.  This  evidence  could  only  have  been  offered  with  a 
view  of  impeaching  the  witness ;  in  any  other  point  of  view, 
it  would  have  been  improper,  and  could  not  have  been  re- 
ceived ;  and  before  it  conld,  even  for  this  purpose,  become 
pertinent,  the  attention  of  the  witness  himself  upon  his  ex- 
amination should  have  been  directed  to  the  statements  or 
conversations,  concerning  which  the  party  proposed  showing 
that  he  had  made  such  inconsistent  and  contradictory  state- 
ments,    {a) 

Upon  the  whole,  the  Court  is  of  opinion  that  there  is  no 
error  in  the  record,  and  that  the  judgment  of  the  Circuit 
Court  should  be  aflirmed  with  costs. 

Judgment  affirmed. 

(a)  Gotloff  V.  Henry,  14  HI.  R.  386  and  note  ;  Miner  v.  Phillips,  42  III.  R.  130. 
VOL.    VII.  6 
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RiCHAKD  H.  McGooN,  plaintiff  in  error,  v.  Ephkaim  Little. 
et  al.^  defendants  in  error. 

Error  to  Jo  Daviess. 

The  defendant  in  a  cause  in  the  Circuit  Court  filed  his  petition,  verified 
by  afiidavit,  in  which  it  was  stated  that  he  entertained  serious  and  well 
grounded  fears,  that  he  would  not  receive  a  fair  and  impartial  trial  in 
that  Court,  on  account  of  the  prejudices  which,  he  believed,  existed  in 
the  mind  of  the  presiding  Judge  ;  and  that  he  believed  those  prejudices 
so  great  against  him,  that  he  would  be  unsafe  in  submitting  to  a  trial 
before  him.  Upon  this  petition,  a  motion  for  a  change  of  venue  was  bas- 
ed, but  the  motion  was  denied :  Held,  that  the  defendant  had  brought 
himself  within  the  provisions  of  the  statute,  and  that  the  Court  erred  in 
denying  the  motion     {a) 

This  cause  came  on  to  be  heard  in  the  Jo  Daviess  Circuit 
Court,  at  the  May  term  1840,  before  the  Hon.  Thomas  C. 
Browne,  when  a  petition,  the  substance  of  which  is  set  forth 
in  the  Opinion  of  the  Oourt,  was  filed,  and  a  motion  made 
for  a  change  of  venue.     The  motion  was  denied. 

At  the  June  term  1841,  of  the  same  Court,  the  cause  was 
submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiffs  below  for  $306.28. 

The  case  was  submitted  in  this  Court  without  argument.  * 

T.  Campbell,  for  the  plaintiff  in  error. 

J.  Yoii7ig  Scartiinon,  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

ScATEs,  J.  At  the  May  term  1840,  the  plaintiffs  filed  their 
declaration.  At  the  same  term,  the  defendant,  McGoon,  filed 
his  petition  verified  by  affidavit,  in  which  he  stated  that  he 
entertained  serious  and  well  grounded  fears,  that  he  would 
not  receive  a  fair  and  impartial  trial  in  that  Court,  on  ac- 


*There  were  sundry  proceedings  in  this;cause  in  the  nature  of  a  mandamus^vA  the  Re' 
porter  was  unable  to  find  the  papers  containing  the  facts,  which  circumstance  will  ac- 
count for  this  imperfect  report. 

(o)  Walsh  V.  Ray,  38  111.  R.  30 
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count  of  the  prejudices,  that  he  believed  existed  in  the  mind 
of  the  presiding  Judge  of  the  Court,  then  on  the  bench  ;  and, 
that  he  believed  those  prejudices  so  great  against  him,  that 
he  would  be  unsafe  in  submitting  to  a  trial  before  him.  He 
thereupon  moved  for  a  change  of  venue    out   of  the  circuit. 

This  motion  was  refused,  which  is  assigned  for  error. 

By  the  Act  in  relation  to  venue,  (Gale's  Stat.  682,  §  1,) 
either  party  may,  by  petition^  verified  by  affidavit,  stating 
that  the  presiding  Judge  is  prejudiced  against  him,  obtain  a 
change  of  venue  out  of  the  circuit. 

The  defendant  in  this  case  brought  himself  within  the 
provisions  of  the  statute,  and  the  Court  erred  in  refusing  the 
motion.     1  Scam.  IIY. 

As  the  subsequent  orders,  and  judgments  of  the  Court,  in 
this  case,  are  avoided  by  the  reversal  of  this  judgment,  upon 
this  ground,  it  is  unnecessary  to  decide  any  other  point  pre- 
sented by  the  assignment  of  errors. 

Judgment  reversed  with  costs,  and  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 
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Van  Valkenburgh  «.  Peyton. 

Bartholomew    Yaj^    Yalkejstburgh,   plaintiff    in    error,    v. 
LuciEN  Peyton,  defendant  in  error. 

Error  to  La  Salle. 

A.  leased  to  B.  a  farm  for  an  advance  rent,  for  a  specified  term,  the  lessee 
having  a  right  to  go  on  the  premises  after  the  expiration  of  the  term, 
to  harvest  and  take  away  his  crops.  The  lessee  covenanted,  among 
other  things,  not  to  underlet  the  premises  without  the  express  permis- 
sion of  the  lessor.  At  the  end  of  the  term,  he  surrendered  the  premises, 
having  previously  underlet  various  portions  to  sundry  persons,  some 
paying  a  cash  rent,  others  giving  a  part  of  the  crops  as  rent.  One  of  the 
sub-lessees  raised  a  crop  of  oats,  which  were  stacked  on  the  premises  as 
the  property  of  B.  During  the  folio  wing  spring,  A.  threshed  out  and 
sold  the  oats,  and  B.  sued  him  in  trespass,  but  a  judgment  was  rendered 
by  the  Court  in  favor  of  A.  Hdd^  that  the  Court  erred  in  rendering 
judgment  in  favor  of  A.,  there  being  no  condition  in  the  lease  imposing 
a  forfeiture  on  the  lessee  for  a  violation  of  its  terms,  and  that  the  remedy 
of  A.  was  upon  the  covenants  of  his  lease ;  and  that  the  plaintiff,  having 
the  right  to  enter  upon  the  premises,  and  take  away  his  crops  after  the 
expiration  of  the  term,  could  maintain  trespass. 

Trespass  in  the  La  Salle  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  Thomas  Ford,  at  the  May  term  1842.  The 
issue  was  found  for  the  defendant  in  the  Court  below. 

The  facts  of  the  case  appear  in  the  Opinion  of  the  Court. 

The  case  was  submitted  to  the  Court  without  argument. 

J.  7!.  A.  Hoes.,  O.  Peters.,  and  B.  0.  Cook,  for  the  plaintiff 
in  error. 

T.  Campbell,  and  J.  B.  Thomas,  for  the  defendant  in  error,     j 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*     This  was  an  action  brought  .by  Yan  Yalken-     ^ 
burgh  against  Peyton.     The  declaration  was  in  trespass  for 
taking  and  carrying  away  a  stack  of  oats.     Plea,  not  guilty. 
Trial  by  the  Court.      The  facts  of  the  case  are  these :      In 


*  Wilson,  C.  J.  and  Justices  Young  and  Koernee  did  not  talie  .part  in  the  decision  of 
this  cause. 
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April,  1838,  Peyton  leased  a  farm  to  Yan  Yalkenburgh  until 
the  first  of  September  following,  for  the  rent  of  fifty  dollars 
paid  in  hand.  The  lessee  had  the  right  to  go  on  the  premises 
after  the  ex23iration  of  the  term,  to  harvest  and  take  away  his 
crops.  The  lessee  covenanted  to  deliver  up  the  premises  in 
good  repair,  and  not  to  permit  "any  other  person  to  reside 
upon  or  occupy  the  said  premises  or  houses  "  without  the 
express  permission  of  the  lessor.  The  lessee  took  posses- 
sion of  the  farm  under  the  lease,  and  surrendered  it  to  Peyton, 
in  September.  He  sub-let  a  portion  of  the  premises  to  va- 
rious persons,  some  paying  a  money  rent,  others  a  share  of 
the  crops,  one  of  whom  raised  the  oats  in  question.  The  oats 
were  stacked  on  the  farm  in  September,  as  the  property  of 
Yan  Yalkenburgh,  and  remained  there  till  tlie  spring  follow- 
ing, when  they  were  threshed  out  and  sold  by  Peyton.  There 
were  one  hundred  and  three  bushels,  worth  thirty  five  or 
forty  cents  per  bushel. 

On  this  evidence  the  Court  rendered  a  judgment  in  favor 
of  Peyton;  that  decision  is  here  assigned  for  error. 

As  appears  by  the  bill  of  exceptions,  the  Circuit  Court  held 
that  Payton  became  entitled  to  the  oats  left  on  the  premises, 
because  the  lessee  had  violated  his  covenant  not  to  sub-let 
the  premises.  This  was  erroneous.  There  is  no  condition 
in  the  lease,  imposing  a  forfeiture  on  the  lessee  for  a  viola- 
tion of  its  terms.  If  the  lessee  has  violated  the  provisions  of 
the  lease,  Peyton  has  a  perfect  remedy  by  suing  on  the  cov- 
enant. The  evidence  clearly  shows  that  the  grain  was  the 
property  of  the  plaintiff  in  error,  and  the  defendant,  by  ap- 
propriating it  to  his  own  use  has  made  himself  liable  for  its 
value.  The  plaintiff  having  the  right  to  enter  on  the  prem- 
ises, and  take  away  his  crops  after  the  expiration  of  the  term, 
can  maintain  trespass. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  judgment  will  be  rendered  here  in  favor  of  the  plaintiff 
in  error  for  forty  dollars,  the  value  of  the  property  as  shown 
by  the  evidence. 

Judgment  reversed. 


46  SUPEEME  COURT. 

McCall  et  al.  v.  Lesher  et  al. 

James  B.  McCall  et  al.,  appellants,  v.  Jacob  Leshek  ei  al.j 

appellees. 

Appeal  from   Wabash. 

A  motion  to  dismiss  an  appeal  in  the  Supreme  Court  comes  too  late  after 
joinder  in  error,     (a) 

In  this  case,  tlie  counsel  for  the  appellees  moved  the  Court 
to  dismiss  the  appeal,  first^  because  the  appeal  was  prayed 
for  by,  and  allowed  to  all  the  plaintiffs  below,  but  the  appeal 
bond  was  executed  by  a  part  of  them  only;  and  secondly^ 
because  the  decree  set  forth  in  the  bond  is  not  the  same  as 
that  sought  to  be  reversed,  but  varies  therefrom. 

A.  Lincoln^  for  the  appellees,  in  support  of  the  first  point, 
cited  Carson  v.  Merle^  3  Scam.  169,  and  Myder  v.  Steven- 
son^ lb.  539.  As  to  the  second  point,  Brooks  v.  The  Presi- 
dent c&c,  of  Jacksonville ,'  1  U.  S.  Dig.  180,  §  424,  and  cases 
there  cited ;  Commonwealth  v.  Dunham^  22  Pick.  11. 

S-  T.  Logan^  for  the  appellants  resisted  the  motion. 

The  motion  comes  too  late  after  a  joinder  in  error.  Pearce 
v.  Swan,  1  Scam.  266 ;    Mandeville  v.  Piggs,  2  Peters,  482 

"Where  a  Court  has  general  jurisdiction,  and  the  party 
submits  himself  to  that  jurisdiction  by  joining  in  error,  he  is 
thereby  precluded  from  making  this  motion. 

Lincoln,  in  conclusion,  contended  that  this  motion  could 
not  be  regarded  as  a  preliminary  one,  in  the  sense  used  in 
the  cases  cited  by  the  counsel  for  the  appellees. 

The  Opinion  of  the  Court  was  dehvered  by 

Treat,  J.  In  this  case,  after  joinder  in  error,  the  defend- 
ants moved  the  Court  to  dismiss  the  appeal,  because  of  a  de- 
fective appeal  bond. 

In  our  opinion,  the  motion  comes  too  late.  An  appeal  is  one 
of  the  modes  of  bringing  cases  into  this  Court.     By  joining 

(a)  Hodson  v.  McConneU,  12  111.  R.  1T2. 
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in  error,  the  defendants  submit  the  case  to  the  judgment  of 
the  Court,  and  waive  all  irregularities  in  the  mode  of  bring- 
ing it  here.  As  well  may  a  defendant,  who  has  pleaded  to 
the  declaration,  ask  to  have  the  suit  dismissed  because  of  a 
defective  summons.  Preliminary  objections  of  this  kind 
must  always  be  insisted  on  before  pleading  to  the  merits. 
The  motion  is  denied. 

Motion  denied. 


James  B.  McCax,l  et  al.,  appellants,  v.  Jacob  Leshee  et  al.^ 

appellees. 

Appeal  from  Wabash. 

Where  all  the  parties  to  the  suit  are  not  before  the  Court,  it  is  erroneous  to 
render  a  decree  against  them. 

After  the  commencement  of  a  suit  in  chancery,  two  of  the  parties  died,  and 
their  heirs  were  made  parties.  No  process  issued  against  them,  nor  was 
their  appearance  ever  entered.  The  record  showed  that  "  the  parties 
came  by  their  solicitors :"  Held,  that  this  applied  only  to  those  who  had' 
appeared  by  answering  the  bill. 

Bill  est  Chanceet  in  the  Wabash  Circuit  Court,  filed  by 
the  appellees  against  the  appellants.  The  cause  was  heard 
at  the  April  term  1840,  before  the  Hon.  Justin  Harlan,  then 
a  Judge  of  the  old  Circuit  Court,  when  a  decree  was  rendered 
in  ftivor  of  the  complainants  below. 

The  proceedings  of  the  Court  below,  so  far  as  they  are 
necessary  to  the  present  determination  of  the  cause,  appear 
in  the  Opinion  of  the  Court. 

S.  T.  Logan,  for  the  appellants. 

The  heirs  of  William  Mcintosh  should  have  been  made 
parties  to  this  suit  hy  name,  and  not  as  "  unknown  heirs," 
because,  when  this  suit  was  commenced,  there  was  no  statute 
authorizing  suits  to  be  brought  in  that  manner.  Again,  al- 
though one  person  was  made  a  party  by  name,  still  it  was  not 
shown  that  he  was  an  heir. 
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A  suit  abates  only  as  to  a  deceased  party.  His  personal 
representatives  may  be  substituted.     Gale's  Stat.  143,  §  20. 

A.  Lincoln^  for  the  appellees. 

There  is  no  evidence  before  the  Court  to  show  that  Mcin- 
tosh had  any  heirs ;  if  he  had,  they  were  not  necessarily  par- 
ties.    Story's  Eq.  PI.  74  «,  §76  c. 

In  case  of  death  of  parties,  the  statute  permits  new  par- 
ties without  a  Bill  of  Revivor. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  was  a  bill  in  chancery  filed  by  Lesher 
and  Hinde  against  the  heirs  at  law  of  Henry  Yanderbergh, 
to  compel  the  conveyance  of  four  hundred  acres  of  land 
lying  at  the  Grand  Rapids,  in  Wabash  county. 

All  of  the  defendants  appeared  and  answered  the  bill.  A 
replication  was  filed,  and  a  mass  of  testimony  taken. 

Subsequently,  the  death  of  Julia  McCall  and  Ferdinand 
Yanderbergh,  two  of  the  defendants,  was  suggested ;  and  on 
motion  of  the  complainants,  William  McCall,  James  B.  Mc- 
Call, Jr.,  Henry  McCall  and  Mary  S.  McCall,  heirs  of  Juha 
McCall,  and  Eliza,  Francis,  Henry  and  Joseph  C.  Yander- 
bergh, heirs  of  Ferdinand  Yanderbergh,  were  made  defend- 
ants to  the  suit. 

No  process  ever  issued  against  these  defendants,  nor  was 
their  appearance  ever  entered. 

The  cause  proceeded  to  a  hearing,  and  a  decree  was  made 
requiring  the  defendants  to  convey  the  premises  in  question 
to  the  complainants.  To  reverse  that  decree,  the  defendants 
prosecute  an  appeal. 

It  is  assigned  for  error,  that  the  Court  erred  in  rendering 
the  decree,  when  all  of  the  defendants  were  not  properly 
before  it. 

This  objection  to  the  decree  is  decisive.  The  cause  was 
not  ready  for  hearing.  The  heirs  of  the  deceased  defendants 
were  necessary  parties.  They  succeeded  to  the  rights  of 
their  ancestors,  and  were  directly  interested  in  the  subject 
matter  of  the  suit.     The  bringing  of  them  before  the  Court 
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was  an  indispensable  conditiori  to  the  final  decision  of  the 
case.  The  proper  mode  of  proceeding,  after  making  them 
defendants,  is  prescribed  by  the  statute.  They  are  to  be 
served  with  process,  or  notified  by  publication,  in  the  same 
manner  as  in  the  case  of  original  defendants.  Rev.  Stat.  45  ; 
Rev.  Laws,  124. 

It  was  insisted,  on  the  argument,  that  the  appearance 
of  these  defendants  might  be  inferred  from  the  record.  In 
stating  the  submission  of  the  cause  to  the  Court,  it  says  that 
"the  parties  came  by  their  solicitors."  This,  of  itself,  does 
not  show  the  appearance  of  any  but  those  previously  before 
the  Court,  There  were  several  of  the  original  defendants 
who  had  appeared  by  answering  the  bill,  and  this  entry  must 
be  understood  as  only  embracing  them  and  the  complainants. 
The  record  ought  distinctly  to  show  the  service  of  process 
on  the  defendants,  or  their  voluntary  appearance  to  the  ac- 
tion.    It  must  not  be  left  to  inference  or  conjecture. 

We  are  called  on  by  another  assignment  of  error  to  pass 
on  the  propriety  of  the  decree  on  the  merits.  We  shall  re- 
frain from  a  decision  of  this  question.  Parties  materially 
interested  have  had  no  opportunity  of  asserting  their  defence 
and  substantiating  it  by  proof.  A  new  investigation  may 
substantially  change  the  character  of  the  case. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Decree  reversed. 

VOL.   VII.  7 
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William  Miller  et  al.,  plaintiffs  in  error,  v.  The  County  of 
Macoupin,  defendant  in  error. 

Error  to  Macowpin. 

A.  was  appointed  School  Commissioner,  and  gave  bond,  as  required  by  law 
with  sureties.  He  held  the  office  from  1834  to  1839,  giving  bond  annually, 
but  with  different  security  upon  the  various  bonds.  In  going  out  of  of- 
fice in  1839,  he  had  not  legally  disbursed  any  portion  of  the  school  fund, 
nor  did  he  pay  over  any  to  his  successor.  The  county  sued  the  bond  of 
1837 :  Held,  that  there  was  no  re-appointment,  but  a  continuing  term  of 
office,  and  that  the  securities  were  liable  for  the  money  in  his  hands  du- 
ring the  year  1837. 

Debt  on  School  Commissioners'  bond,  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error  in  the  Macou- 
pin Circuit  Court,  and  heard  before  the  Hon.  Samuel  D. 
Lockwood,  at  the  October  term  1841.  Judgment  for  the 
penalty  of  the  bond,  $12,000,  to  be  discharged  on  payment 
of  $968.69,  the  damages  assessed  by  the  Court. 

By  agreement,  the  cause  was  submitted  to  the  Court  below 
on  facts  stated,  with  a  stipulation  that  either  party  might 
except  to  the  opinion  of  the  Court,  and  take  the  cause  to  this 
Court,  by  appeal  or  writ  of  error,  and  a  further  stipulation 
that  the  same  should  there  be  determined  on  its  merits. 

L.  Trumbull,  for  the  plaintiffs  in  error,  cited  the  Digest 
of  School  Laws,  14,  §  7  ;  lb.  21,  §  5 ;  United  States  v.  Far- 
rar,  5  Peters,  372. 

As  to  the  carrying  of  balances  of  account  from  year  to 
year,  and  its  effect  upon  the  securities,  see  Boston  Hat  Man- 
ufac.  Co.  V.  Messenger,  2  Pick.  238. 

The  agreement  shows  that  a  certain  amount  of  funds  was 
in  the  hands  of  the  Commissioner  in  June,  1837,  and  June, 
1838.  If  he  had  paid  over,  or  had  it  in  his  hands  to  pay 
over,  which  is  the  same  thing,  to  the  successor,  his  securities 
are  in  no  default.  He  was  the  successor,  and  could  not, 
therefore,  pay  over. 

J.  M.  Palmer,  for  the  defendant  in  error. 

The  bond  mentioned  in  the  case  was  given  by  the  plaintiffs 


DECEMBER  TERM  1845.  51 

Miller  et  al.  v.  The  County  of  Macoupin. 

in  error  in  June,  18H7,  in  conformity  with  the  fifth  section  of 
the  Act  of  1835,  and  is  admitted  by  the  case  to  be  in  all  re- 
spects in  compliance  with  the  law.     Acts  of  1835,  28,  §  5. 

Plaintiffs  in  error  insist  that  they  are  discharged  by  the 
act  of  the  County  Commissioners  of  Macoupin  county  in 
the  acceptance  of  the  bond  of  1838  from  their  principal. 
See  Acts  of  1829,  152-3  ;  Acts  of  1825,  28,  §§  5,  7 ;  Pen- 
dleton V.  The  Bank  of  Ky.,  1  Monroe,  181 ;  Amherst  Banli, 
V.  Root^  2  Mete.  522  ;  United  States  v.  Nichols^  6  Peters' 
Cond.  R.  611. 

If  the  Commissioners  had  been  guilty  of  negligence,  it 
would  have  not  discharged  Miller's  securities.  Madison 
County  V.  Bartlett,  1  Scam,  70  ;  People  v.  Russell^  4  Wend. 
570  ;  Albany  Dutch,  Church  v,  Vedder,  14  Wend.  165  ;  The 
People  V,  Bernei\  13  Johns.  383  ;  Commonwealth  v.  Preston^ 
5  Monroe,  589;  United  States  v.  KirkpatrioJc,  5  Peters' 
Cond.  R.  739^0 ;  United  States  v.  Vamandt,  6  do.  264 ; 
Box  V.  Post  Master  General^  1  do.  325  ;  Smith  v.  United 
States,  5  do.  294. 

Miller's  admissions  are  sufficient  to  charge  his  securities, 
and  his  refusal  to  pay  over  to  his  successor,  is  sufiicient 
evidence  of  his  defalcation.  Pendleton  v.  Tlie  Bank  of  Ky.^ 
1  Monroe,  181 ;  Amherst  Bank  v.  Root,  2  Mete.  622 ;  lb. 
541-2 ;  Gilmer,  325  ;  1  U.  S.  Dig.  440. 

His  account  books  are  public  records,  and  would  be  evi- 
dence independently  of  the  principle  in  the  cases  above 
cited.     1  Starkie,  209. 

There  is  no  error  in  the  amount  of  the  judgment  rendered 
by  the  Court  below  of  which  the  plaintiffs  can  complain,  for 
the  Court  below  have  taken  the  view  of  the  case  most  favor- 
able to  them,  for  it  excluded  all  sums  received  before  the 
date  of  the  bond  and  after  the  year  expired,  for  which  they 
were  bound.     Bailey  v.  Campbell,  1  Scam.  47. 

S.  T.  Logan,  for  the  plaintiffs  in  error,  in  conclusion. 

The  new  bond  is  intended  as  a  substitute  for  the  former 
one,  not  cumulative  or  additional.  The  decision  in  1  Mon- 
roe, 181,  is  based  upon  a  particular  statute,  and  the  bond 
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expressly  declared  not  to  be  a  substitute.  Each  bond  is  for 
the  faithful  performance  of  the  duties  for  the  year,  and  the 
securities  in  this  case  are  not  holden,  unless  the  new  bonds 
are  collateral  to  the  old  ones. 

The  Oj^inion  of  the  Court  was  delivered  by 

ScATES,  J.*  An  agreed  case  was  submitted  to  the  Court 
below,  and  judgment  was  rendered  thereon  for  the  county 
for  $12,000,  the  penalty  of  the  School  Commissioner's  bond, 
and  damages  assessed  at  $968.69.  This  is  assigned  for 
error. 

By  the  agreed  case,  it  appears  that  Miller  was  School  Com- 
missioner for  that  county,  from  the  year  1834:  to  1839,  both 
inclusive,  and  that  he  renewed  his  bond  according  to  law  in 
June  every  year.  In  the  year  ending  June,  183Y,  there  came 
into  his  hands  $1637.44.  In  the  year  ending  June,  1838, 
he  received  $1033.61  ;  and  in  the  year  ending  June,  1839, 
he  received  $318.99.  It  was  agreed  that  when  he  went 
out  of  office  in  1839,  he  had  not  legally  disbursed  any  por- 
tion of  this  money,  nor  did  he  pay  over  any  to  his  succes- 
sor, although  requested. 

The  question  presented  is,  what  portion,  if  any,  are  the 
plaintiffs  in  error,  the  securities  during  the  year  1837,  liable 
to  pay?  It  appears  that  Miller  opened  yearly  an  account, 
in  which  he  not  only  debited  himself  with  all  the  moneys  re- 
ceived during  the  year,  but  also  with  all  that  was  on  hand  at 
the  begininng  of  the  fiscal  year.  And  it  is  contended,  that 
this  transfer  of  the  debits  from  year  to  year  is  a  payment, 
or  in  the  nature  of  a  payment,  to  the  successor  in  office, 
which  will  discharge  the  securities,  according  to  the  rule 
adopted  in  the  case  of  the  United  /States  v.  ICirkpaff'ick,  5 
Cond.  R.  733.  By  the  rule  there  laid  down,  where  an  officer 
had  held  an  office  during  several  terms,  giving  several  bonds, 
and  being  in  default,  any  payments  he  might  make  would  be 
applied  by  law  in  discharge  of  the  first  bond,  where  neither 
party  had  directed  the  application,  unless  subsequent  sureties 


♦WitsoN,  C.  J.,  did  not  sit  in  this  case. 
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■would  show  such  payment  applicable  to  the  discharge  of  their 
liability. 

This  rule  is  not  applicable  to  the  case  before  us.  Here 
was  no  re-appointnient,  but  a  continuing  term  of  office,  with 
annual  bonds  conditioned  for  the  faithful  performance  of  the 
duties  required,  or  thereafter  to  be  required  by  law.  It  was 
the  duty  of  the  Commissioner  by  law  to  loan  all  moneys  in 
his  hands,  belonging  to  the  county  and  several  townships, 
and  keep  the  same  at  interest,  except  such  sums  as  might  be 
directed  by  law  to  be  disbursed,  from  time  to  time.  ISTow,  he 
neither  loaned,  disbursed,  or  paid  over  to  his  successor,  any 
portion  of  these  funds.  He  only  brought  forward  and  stated 
them  in  account,  from  year  to  year.  Thus,  by  including  all 
previous  receipts  in  the  statement  of  each  year's  account, 
he  showed  the  whole  amount  in  his  hands.  But  surely  no 
one  can  rationly  contend  that  this  is  a  payment.  He  was 
not  re-appointed  annually ;  he  did  not  succeed  himself;  it  was 
but  one  term  of  office  from  1834  to  1839.  It  mio-ht  as  rea- 
sonably  be  contended  that  one  in  default,  having  received  a 
new  appointment,  by  including  the  amount  in  default  in  sta- 
ting an  account,  thereby  paid  it.  Such  a  position  is  not 
sustained  by  law,  reason  or  justice.  Not  having,  therefore, 
made  loans,  disbursements,  or  payments  to  his  successor  of 
any  portion  of  the  money  received  during  the  year  1837,  the 
secuMties  are  still  liable  to  account  for  that  sum.  The  Court 
below,  it  appears,  did  not  include  that  whole  sum  in  this 
judgment;  but  of  this  the  defendants  have  no  right  to  com- 
plain. 

Judgment  affirmed,  with  costs. 

The  following  separate  opinion  was  delivered  by 
Caton,  J.     I  do  not  dissent  from  any  of  the  principles  laid 
down  in   the  Opinion  just  delivered,  but  in  order  to  avoid 
any  misconstruction  of  my  views  of  the   liabilities  of  the  par- 
ties, I  feel  called  upon  succinctly  to  express  them. 

Miller  was  appointed  School .  Commissioner  for  the  county 
of  Macoupin  in   the  year   1834,  when  he  gave  a  bond  as  re- 
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quired  by  law,  as  also  in  June  of  each  succeeding  year  till 
he  went  out  of  office  in  1839,  with  nearly  all  the  money  in 
his  hands  which  he  had  received  during  the  whole  time,  which 
he  refused  to  pay  over  to  his  successor.  This  suit  is  on  the 
bond  executed  in  1837. 

I  cannot   avoid  the  conclusion  that  all  of  these  bonds  are 
continuing  liabilities,  securing  against  any  misconduct  of  the 
Commissioner  from  their   respective  dates  to  the  termination 
of  his  office.     One   of  the  conditions  of  each  of  these  bonds 
was,  either  in  express   terms,  or  in  legal    effect,  that  at   the 
termination  of  his  office,  the  Commissioner  would  pay  over 
to  his   successor   all  moneys  in   his  hands   belonging   to  the 
fund.     The  liability  of  the  sureties  on  these  bonds  could  not 
cease  till  this  had   been  done,  and  he  had   no  opportunity  of 
doing  it  till  the  termination  of  his  office  in  1839,  and  the  ap- 
pointment of  a  successor.     I  do  not  understand  the  condition 
of  the  bond  to  have  been,  that  he   would  pay  over  to  his  suc- 
cessor the  money  that  he  should  receive   in    any   particular 
month  or  year,  but  all  moneys  in  his  hands  at  the  termination 
of  his   office.     It  is  not  questioned  that  the   office,  to  which 
he  was  appointed  in  1834,  did  not  terminate  till  1839.     He 
received  no  new  appointment  in  the   intermediate  time,  but 
held  throughout  under  the  first  and  only  one.     It  is  true  that 
the  law  required  him  to  give  another  or  new  bond  on  the 
first  of  June  in  each  year,  unless  the  County  Commissioners, 
in  their   discretion,    saw  fit   to  extend   the  time,  which  they 
might  have  done  to  any  period  which  they  chose.     This  is 
not  like  the  case,  where  the  appointment  is  for  a  limited  pe- 
riod, and   the  same  person  is  appointed  several   successive 
times.     In  that  case,  he  would   be  his  own  successor  at  each 
appointment  after  the  first.     In  that  case,  I  have  no  doubt 
the  liabilitity  of  the  old  sureties  would    terminate  with  the 
authority  or  commission  under  which  he  held  the  office  when 
they  entered  into  the  bond.     Suppose  the  County  Commis- 
sioners had  seen  fit  to   have  extended  the  time  for  entering 
into  the  subsequent  bonds  till  his  removal  or  resignation  in 
1839,  can  there  be  a  doubt  but  the  parties  to  this  bond  would 
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have  been  liable  for  all  moneys  in  his  hands  at  that  time,  and 
which  he  refused  to  pay  over  to  his  successor  ?  Where  the 
bond  is  for  his  proper  conduct  during  his  office  and  at  its 
termination,  it  must  necessarily  be  a  security  against  his 
misconduct  while  he  holds  under  the  same  appointment.  Un- 
less this  be  a  correct  view  of  the  subject,  no  action  can  be 
maintained  on  any  of  these  bonds  except  the  last,  on  the 
facts  stated  in  this  agreement.  If  each  bond,  as  it  was  given, 
superseded  the  last  as  to  all  subsequent  acts  or  omissions, 
then  the  liability  must  alone  fall  on  the  obligors  in  the 
last  bond ;  for  the  only  breach  of  which  the  Commissioner 
was  guilty,  according  to  the  case  made,  was  failing  to  pay 
over  the  money  in  his  hands  at  the  termination  of  his  office, 
which  took  place  after  the  execution  of  the  last  bond. 

If  this  view  of  the  subject  be  correct,  it  follows  as  a  neces- 
sary consequence,  that  the  plaintiffs  might  recover  on  any 
one  or  each  of  these  bonds  the  full  amount  of  money  in  the 
hands  of  the  Commissioner,  and  which  he  failed  to  pay  over 
to  his  successor ;  and  that  those^from  whom  it  is  collected 
may  compel  a  contribution  on  all  of  the  other  bonds.  If  I 
am  correct,  the  judgment  should  have  been  greater  than  it  is, 
but  of  this  no  complaint  is  made. 

I  think  the  judgment  should  be' affirmed. 

Purple,  J,,  said  :  I  concur  in  the  opinion  delivered  by  Judge 
Caton,  and  also  in  the  opinion  of  the  majority  of  the  Court. 
I  cannot  see  that  there  is  necessarily  any  conflict  between 
them. 

The  following  dissenting  opinion  was  delivered  by 
ToTJNG,  J.  As  I  cannot  concur  in  the  opinion  expressed 
by  a  majority  of  the  Court,  I  will  briefly  state  the  reasons 
which  have  led  me  to  a  contrary  conclusion.  The  case  was 
submitted  to  the  Court  below  on  the  following  agreement  of 
facts :  "That  "WiUiam  Miller  was  the  School  Commissioner 
of  Macoupin  county  from  1834  to  1839,  and  executed  official 
bonds  from  year  to  year,  in  the  month  of  June,  as  required 
by  law.     His  bond  in  1836  was  executed  with  Stith  M.  Ot- 
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well,  Bela  White  and  Abram  S.  Walker  as  his  securities ;  in. 
1837  with  John  R.  Lewis,  Bela  White,  John  M.  S.  Smith  and 
Samuel  Keller  as  his  securities;  and  in  1S3S  with  Jefferson 
Weatherlbrd,  Bela  White,  John  M.  S.  Smith  and  John  R. 
Lewis  as  his  securities.  In  June,  1837,  there  appeared,  by 
his  account  book,  to  have  been  handed  over  to  his  successor 
in  othce,  the  following  balances  in  his  hands  to  the  following 
accounts,  to  wit:  1.  To  township  seven  (7)  north,  range  nine 
(9)  west,  $196.88,  including  a  balance  of  $11.13  which  was 
in  his  hands  a  year  before.  2.  To  township  twelve  (12) 
north,  range  nine  (9)  west,  $310.17.  3.  To  township  twelve 
(12)  north,  range  seven  (7)  west,  $791.16,  including  a  bal- 
ance of  $212.17  which  was  in  his  hands  a  year  before.  4. 
To  the  county  of  Macoupin,  on  account  of  money  received 
on  Auditor's  warrants,  $532.83.  In  June,  1S38,  there  ap- 
peared, by  his  account  book,  to  have  been  handed  over,  as 
before,  the  following  balances  in  his  hands  to  the  foregoing 
accounts,  in  the  same  order  as  above  stated,  to  wit:  1.  $337.12. 
2.  $123.82.  3.  $798.19.  -1.  $1111.92,  including  the  forego- 
ing balances.  In  June,  1839,  there  appeared,  by  his  ac- 
count book,  to  have  been  handed  over,  as  before,  the  follow- 
ing balances  in  his  hands  to  the  foregoing  accounts,  in  the 
same  order  as  before,  to  wit:  1.  $139.27.  2.  $613.  3.  $795.73, 
1.  $1112.02,  including  the  balances  due  as  aforesaid  in  June, 
1838.  When  Miller  went  out  of  office  in  1839,  although 
notified  so  to  do  according  to  law,  he  and  his  securities 
failed  to  pay  over  to  his  successor  in  office,  and  still  re- 
fuse to  pay  the  said  balances  due  as  aforesaid  in  June,  1835, 
1836,  1837,  1838  and  1839,  or  to  make  any  legal  disburse- 
ment of  the  same  ;  and  that  he  holds  the  said  several  sums 
of  money  still  in  his  hands,  and  withholds  the  payment  of  the 
same.  The  liability  of  Miller  and  his  securities,  respectively, 
are  submitted  on  the  foregoing  facts,  which  are  to  be  consid- 
ered as  applying  to  each  of  said  cases ;  and  it  is  consented 
that  the  Court  may  render  such  judgment  as  may  seem  adapt- 
ed to  the  premises,  and  that  any  party  may  except  to  such 
opinion,  and  take  the  same  to  the  Supreme  Court  by  appeal 
or  writ  of  error  for  review.     It  is  also  agreed  that  all  three 
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of  the  causes   shall  be    determined  both   in  the    Circuit  and 
Supreme  Court  on  their  merits." 

Upon  this  agreement  and  statement  of  facts,  the  Circuit 
Court  found  in  favor  of  the  plaintiffs  in  the  case  of  Samuel 
Laii\  Ezekiel  Hoss  and  Jesse  Rhodes^  County  Cominissioners 
of  Macoupin  county^  to  the  use  of  the  Inhabitants  of  said 
county^  and  of  the  Inhabitants  of  each  Congressional  Toion- 
ship  therein^  plaintiffs,  v.  William  Miller  as  principal,  and 
John  B.  Lewis,  Beta  White,  John  M.  S.  Smith  and  Samuel 
Keller,  as  securities,  defendants,  and  rendered  a  judgment 
against  the  defendants,  on  the  official  bond  of  1837,  in  favor 
of  the  beneficial  plaintiffs  for  the  gross  sum  of  $12,000,  the 
penalty  of  the  bond,  to  be  discharged  by  the  payment  of 
$968.69  in  damages  as  assessed  by  the  Court,  to  be  paid  as 
follows :  to  township  seven  (7)  noi'th,  range  nine  (9)  west, 
$256.69;  to  township  twelve  (12),  north,  range  nine  (9)  west, 
$87.39 ;  to  township  twelve  (12)  north,  range  seven  (7) 
west,  $3.98  cents ;  to  Macoupin  county,  $618.68,  together 
with  their  costs,  &c. 

I  have  been  thus  particular  in  setting  out  the  whole  of  the 
agreement  and  proceedings  in  the  Court  below,  as  the  case 
is  one  of  novel  impression,  and  should  be  settled  according 
to  the  dictates  of  justice,  and  such  principles  of  law  as  have 
been  decided  by  the  Courts  in  analagous  cases. 

The  second  section  of  the  Act  of  February  15,  183J,  page 
13,  of  the  Digest  of  the  Laws  relating  to  common  schools 
and  school  lands,  published  in  1835,  provides  for  the  ap- 
pointment of  a  School  Commissioner  in  these  w^ords  :  "The 
County  Commissioners'  Court  of  each  and  every  organized 
county  shall,  at  any  regular  term,  proceed  to  elect  and  ap- 
point the  School  Commissioner  of  the  county,  and  require 
bond  or  bonds,  as  stipulated  in  the  Act  of  22d  January, 
1829."  The  second  section  of  the  Act  of  22d  January, 
1829,  provides,  that  before  the  Commissioner  shall  enter  upon 
the  duties  of  his  office,  he  shall  give  bond  and  security  in  the 
sum  of  $12,000,  with  three  or  more  responsible  freeholders, 
conditioned  for  the  faithful  performance  of  all  the  duties  re- 
quired by  that  Act,  or  which  may  hereafter  be  required  and 
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enjoined  on  him  by  law ;  the  bond  to  be  drawn  in  the  name 
of,  and  payable  to  the  County  Commissioners  of  the  county, 
and  their  successors  in  office,  for  the  use  of  the  Inhabitants  of 
the  county,  and  of  each  and  every  Congressional  township 
therein  ;  which  bond,  when  broken,  may  be  prosecuted  and 
sued  upon,  and  judgment  thereon  rendered  against  the  prin- 
cipal and  securities,  either  jointly  or  severally,  for  the  sum 
found  due,  in  any  Court  having  jurisdiction  thereof,  for  the 
use  of  the  inhabitants  of  any  township  to  whom  the  same 
may  of  right  belong.  By  the  5th  section  of  the  Act  of  Feb- 
ruary 12,  1835,  entitled  '''' An  Act  j^^'oviding  for  tite  security 
of  the  School  Funds^"'''  the  County  Commissioners'  Court  of 
the  several  counties  are  required  to  demand  of  the  School 
Commissioner  and  Agent  for  the  Inhabitants  of  the  Counties 
respectively,  a  new  bond  at  the  next  June  term  of  their 
respective  Courts,  and  to  execute  a  nevj  hand  annually 
thereafter.  By  the  Ttli  section  of  the  same  Act,  the  County 
Commissioners'  Courts  are  authorized  to  require  the  School 
Commissioners  to  give  additional  security,  whenever  they 
may  deem  it  expedient  for  the  safety  of  the  money  they  may 
have  received  from  the  sales  of  school  lands  in  their  respec- 
tive counties.  The  duties  of  the  Commissioner  consist, 
generally  in  procuring  books,  in  which  he  is  required  to 
make  a  record  of  his  appointment,  and  of  all  the  school  lands 
in  his  county,  in  a  clear  and  comprehensive  manner,  designa- 
ting the  townships,  ranges,  sections,  and  number  of  acres  in 
each  section  ;  to  sell  such  land  on  the  petition  of  the  citi- 
zens of  the  proper  townships  respectively ;  to  report  such 
sales  to  the  County  Commissioners'  Court,  at  each  regular 
term  thereof;  to  keep  a  record  of  all  petitions,  signers'  names, 
loans  of  money,  notes  and  mortgages  taken,  and  the  town- 
ships to  which  the  same  belong ;  to  loan  moneys  which  may 
come  to  his  hands  ;  see  that  the  payment  of  the  same,  with 
interest,  is  properly  secured ;  to  collect  the  interest  annually, 
and  pay  over  the  same  to  the  trustees  of  the  proper  town- 
ships ;  to  report  to  the  County  Commissioners'  Court  at  each 
regular  term  thereof  the  bonds,  notes  and  other  obligations 
for  money  or  interest  on  mone}'',  or  other  property,  he  may 
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have  received ;  also,  a  statement  of  all  moneys  received,  and 
the  person  or  persons  by  whom  the  same  was  paid,  and 
whether  for  interest,  principal  or  purchase  money ;  also,  all 
moneys  paid  or  loaned  out,  and  to  whom  the  same  was  paid  or 
loaned,  and  the  rate  of  interest  payable  in  each  case  respect- 
ively ;  and  he  shall  present  to  such  Court  annually  a  state- 
ment of  all  interest  paid  to  him,  (keeping  the  accounts  of 
each  township  separate),  and  a  summary  statement  of  the 
manner  proposed  for  the  distribution  thereof;  to  apportion 
the  interest  received  on  sales  of  school  lands  and  on  the 
school  fund  of  the  county  among  the  teachers,  and  to  pay 
over  the  same  to  such  teachers  of  schools  respectively  ;  to 
execute  a  new  official  bond  annually,  and  to  give  additional 
security  when  required  by  the  County  Commissioners'  Court ; 
to  receive  warrants  on  the  State  Treasury  for  the  amount 
due  to  his  county  for  interest  on  the  school  funds  loaned  to 
the  State ;  receive  from  the  Treasury  the  amount  of  such 
warrants,  and  distribute  the  same  among  the  teachers  of 
schools  in  his  county ;  -  and,  on  being  succeeded  in  office,  to 
deliver  all  books,  notes,  bonds,  and  other  papers  appertain- 
ing to  his  office,  to  the  clerk  of  the  County  Commissioners' 
Court  of  the  proper  county. 

These  comprise  chiefly,  if  not  all,  of  his  duties  under  the 
several  laws  in  force  from  1835  to  1839,  during  which  time 
Miller  was  School  Commissioner  for  Macoupin  county. 

There  is  no  law,  that  I  can  find,  which  required  him,  on 
going  out  of  office,  to  pay  over  the  moneys  in  his  hands  to  his 
successor  in  office.  The  only  provision  I  have  been  able  to 
discover  on  that  subject,  is  the  8th  section  of  the  Act  of  the 
loth  of  February,  1831,  which  requires  him  to  deliver  the 
books,  notes,  bonds  and  papers  in  his  hands  to  the  clerk  of 
the  County  Commissioners'  Court. 

The  question  now  is,  in  respect  to  the  liability  of  Miller 
and  his  securities  on  the  bond  of  183T,  upon  the  agreement  as 
to  the  statement  of  facts  in  the  Circuit  Court.  The  breach 
of  the  bond  is  averred  to  have  happened,  in  consequence  of 
the  failure  of  Miller  and  his  securities  to  pay  over  to  his  suc- 
cessor in  office  in  1839,  the  balances  due,  as  stated  in  his 
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books,  ill  the  month  of  June,  anmiall}^,  for  the  years  1835, 
1836,  1837,  1838  and  1839  respectively,  or  to  make  any  legal 
disbursement  of  the  same,  although  notified  to  do  so  accord- 
ing to  law  ;  but  that  he  holds  the  said  monej' s  still  in  his  hands 
and  withholds  the  payment  of  the  same. 

The  annual  bonds  required  to  be  given  by  the  Commission- 
ers, as  I  understand  the  law,  impose  separate  and  distinct 
liabilities  upon  the  securities  in  each  case,  which  are  deter- 
mined at  the  end  of  the  year  for  which  they  were  given,  so 
far  as  the  acts  of  the  Commissioner  may  be  concerned  after 
he  has  executed  a  new  bond,  and  entered  upon  his  duties  for 
the  succeeding  year.  Any  other  construction  of  the  statute 
would,  in  my  judgment,  be  fraught  with  incalculable  mischief 
and  hardship.  If  a  security  is  still  to  be  responsible  for  the 
conduct  of  the  principal  after  the  year  has  expired,  for  which 
the  bond  in  his  case  was  executed,  he  would  stand  in  a  very 
dangerous  predicament  indeed.  The  County  Commission- 
ers' Court,  as  in  this  case,  instead  of  calling  to  account  and 
removing  a  defaulting  Commissioner  j^romjotly  for  a  derelic- 
tion of  duty,  may,  if  the  decision  in  this  case  be  correct,  go 
on  trusting  him^  with  balances  and  additional  sums  of  money 
from  year  to  year,  leaving  the  securities  to  rest  in  security, 
until  the  Commissioner  is  unable  to  pay,  and  perhaps  ren- 
dered so  by  this  improper  mode  of  allowing  him  to  go  on 
from  year  to  year,  without  a  report  and  without  settlement, 
and  then  sue  the  securities,  when  all  opportunity  of  indem- 
nifying themselves  is  lost  by  the  delay. 

It  certainly  would  not  be  just  or  proper  after  a  succession 
of  years  had  elapsed,  and  could  never  have  been  the  under- 
standing of  the  parties  to  such  bonds,  that,  alter  several 
other  bonds  had  been  given  successively  under  the  statute, 
that  they  were  all  jointly  liable  for  the  misconduct  of  the 
Commissioner  during  the  several  years  for  which  they  were 
given.  When  such  is  ascertained  to  be  the  law,  there  will 
be  but  a  very  few  free-holders,  I  presume,  who  will  be  wil- 
ling to  jeopardize  their  prospects  in  life  by  entering  into 
bonds  with  such  conditions. 

In  the  ease  of  Lord  Arlington  v.  Merricke^  2  Saund.  410, 
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which  was  debt  on  a  bond  given  by  a  deputy  postmaster  and 
his  security,  the  condition  of  which  was  that  he  should  be 
faithful,  &c.,  during  all  the  time  he  should  continue  in  the 
office ;  the  words  of  this  condition  were  restricted  in  their 
operation  to  six  months,  that  time  being  recited  in  the  bond 
as  the  term  of  the  appointment.  Here,  although  by  the 
express  words  of  the  condition  the  obligors  were  to  be  an- 
swerable for  the  fidelity  of  the  officer  during  all  the  time  he 
should  continue  in  office,  the  recital  was  used  to  qualify  and 
restrain  these  general  words,  upon  the  presumed  understand- 
ing of  the  security  of  the  extent  of  his  liability  at  the  time 
when  he  assumed  it.  2  Pick.  234. 

So,  in  this  case,  although  the  condition  of  the  bond,  as 
specified  by  the  statute,  does  not  express  the  liability  of  the 
securities  to  terminate  at  the  end  of  the  year,  still,  as  the 
Act  of  February  12,  1835,  directs  the  School  Commissioner 
to  execute  a  new  bond  annually,  at  and  after  the  June 
term  of  the  County  Commissioners'  Court  in  that  year,  the 
condition  of  the  bond  should,  without  express  words,  be  pre- 
sumed to  be  qualified  so  as  to  impose  a  liability  upon  the 
securities  for  one  year  only. 

The  security  should  never  be  charged,  if  it  can  be  avoided, 
beyond  the  scope  of  liis  undertaking  as  understood  by  him 
at  the  time  when  he  entered  into  the  contract,  nor  subjected 
to  injurious  penalties  after  a  sufficient  length  of  time  has 
elapsed  for  him  reasonably  to  suppose  that  the  object  for 
which  the  bond  was  given  had  been  fully  accomplished,  and 
he,  consequently,  discharged  from  all  liability  growing  out 
of  the  misconduct  of  his  principal. 

In  the  case  of  ITie  Wardens  of  St.  Saviour's  v.  Bostoch,  2 
New  R.  175,  A.  13.  and  C.  entered  into  a  bond  as  sureties 
of  D.  and  E.  The  condition  recited  that  D.  was  appointed 
collector  of  the  church  rate  of  the  parish  of  St.  Saviour,  by 
virtue  of  which  office  he  was  empowered  to  collect  and  re- 
ceive all  such  moneys  as  were  rated  and  assessed  on  the 
inhabitants  by  virtue  of  that  rate,  and  for  which  he  was  ac- 
countable to  the  wardens  ©f  the  grand  account,  and  bound 
the  sureties  for  D.'s  accounting  for  all  moneys  collected  or 
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received  by  him  on  account  of  the  above  rate,  as  also  on  all 
and  every  other  rate  or  rates  thereafter  to  be  made  and  col- 
lected by  him.  Held,  that  the  parties  were  only  answerable 
for  D.  in  that  single  appointment,  and  not  in  his  appointment 
for  the  ensuing  year.  Here  there  was  no  limitation  of  time 
in  the  condition  of  the  bond  ;  but  as  the  office  was  an  annual 
one,  though  not  so  stated  in  the  condition,  the  obligation  of 
the  securities  was  limited  by  an  equitable  construction  of 
their  contract,  and  the  probable  intent  of  the  parties  to  it. 
Dedham  Bank  v.  CJiickering^  3  Pick.  335  ;  Peppin  v.  Cooper, 
2  Barn  &  Aid.  431 ;  Leadly  v.  Evans,  2  Bing.  37 ;  Union 
Bank  of  Maryland  v.  Ridgeley,  1  Harr.  &  Gill.  327,  432 ; 
Kennebeck  Bank  v.  Turner,  2  Greenl.  42  :  2  Pick.  235. 

In  the  case  of  Farrar  &  Brown  v.  The  United  States,  5 
Peters,  372,  there  was  an  action  of  debt  brought  by  the  Uni- 
ted States,  in  the  District  Court  of  Missouri,  against  Farrar, 
Brown  and  others,  as  securities  of  William  Rector,  who  had 
been  appointed  Surveyor  General  of  the  States  of  Hlinois  and 
Missouri,  and  the  Territory  of  Arkansas,  upon  an  official  bond 
dated  the  7th  of  August,  1823,  in  the  penal  sum  of  $30,000, 
conditioned  for  the  faithful  discharge  of  the  duties  of  his 
office.  The  defendants  pleaded  that  Rector  had  performed 
his  duties  as  Surveyor  General,  when  it  was  replied  on  the 
part  of  the  United  States,  "that  at  the  time  of  the  execution  of 
the  bond,  there  were  in  the  hands  of  the  said  William  Rector, 
as  such  Surveyor,  to  be  by  him,  in  the  discharge  of  the  du- 
ties of  his  office,  applied  and  disbursed  for  the  use  and  bene- 
fit of  the  plaintiffs,  divers  sums  of  money,  amounting  in  the 
whole  to  $44,780.38,  and  that  the  said  Rector  hath  not 
applied  and  disbursed  the  same  or  any  part  thereof,  for  the 
use  of  the  plaintiff,  as  in  the  execution  of  the  duties  of  his 
said  office,  he  ought  to  have  done." 

Upon  this  plea,  issue  was  taken,  and  under  the  instructions 
of  the  Court,  the  jury  found  the  issue  for  the  plaintiffs  below, 
and  assessed  the  damages  at  $40,456.20,  and  judgment  was 
rendered  for  that  sum,  and  damages  accordingly. 

It  appeared  by  Rector's  account  with  the  Government,  as 
exhibited  by  the  bill  of  exceptions,  that  the  moneys  ought  to 
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be  recovered  of  the  sureties,  was  intrusted  to  Rector  at  vari- 
ous times,  from  the  3d  of  March  to  the  4:th  of  June,  in  the 
year  1823.  Rector's  commission  was  dated  the  13th  of 
June,  1823,  and  his  official  bond  as  before  stated,  the  7th  of 
August  of  the  same  year,  several  months  after  the  reception 
of  the  money  for  which  his  sureties  were  charged  to  be  re- 
sponsible. 

The  Supreme  Court  of  the  United  States  ^^'r  Johnson,  J., 
decided  on  this  state  of  facts,  that  there  was  no  difficulty  in 
affirming,  that  for  any  sums  of  money  paid  to  Rector,  before 
the  execution  of  the  bond,  the  sureties  would  be  answerable, 
if  it  appeared  that  Rector  still  held  the  money  in  bank  or  oth- 
erwise, at  the  date  of  its  execution;  that  if  it  was  still  in  his 
hands,  he  was  up  to  that  time,  bailee  to  the  Government,  but 
otherwise,  if  he  had,  before  that  time,  become  a  defaulter, 
and  his  offence  had  been  consummated  before  the  giving  of 
the  bond  ;  that  his  securities  had  not  undertaken  agai^ist  his 
past  misconduct,  and  ought  not  to  be  held  liable  for  past 
dereliction,  unless  the  bond  itself  had  been  retrospective  in 
its  language  ;  that  the  sureties  ought,  therefore,  to  have  been 
permitted  to  prove  the  actual  state  of  the  facts,  so  vitally 
important  to  their  defence,  whether  at  the  time  they  became 
his  sureties,  he  was  bailee  to  the  Government,  or  had  before 
that  time  become  a  defaulter.  For  refusing  to  let  the 
defendants  into  such  proof  on  the  trial  in  the  District  Court, 
the  judgment  was  reversed. 

I  think  the  correct  doctrine,  as  to  the  liabilities  of  securi- 
ties, well  settled  in  the  foregoing  recited  case,  and  applicable 
to  the  case  now  under  consideration.  The  securities  of  Mil- 
ler, in  the  bond  of  1837,  undertook  to  answer  for  a  faithful 
application  of  the  money  in  his  hands,  at  the  date  of  the  exe- 
cution of  their  contract,  and  for  a  proper  performance  of  his 
duties  as  School  Commissioner,  for  one  year  only  ;  at  the  ex- 
piration of  which  time  they  knew  that,  according  to  the  pro- 
visions of  the  statute  before  recited,  he  would  be  required  to 
execute  a  new  bond  for  the  the  succeeding  year,  and  so  on  with 
his    other  securities,    successively.     For   any   defalcation  or 
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dereliction  of  duty  during  that  year,  they  are  still  responsible, 
and  may  be  sued  upon  their  bond,  and  subjected  to  the  pay- 
ment of  all  damages  occasioned  by  such  misconduct,  they 
Laving  the  right,  at  the  same  time,  to  show  by  evidence,  that 
no  such  misconduct  as  may  be  imputed  to  their  principal, 
happened  during  the  year  for  which  they  were  security. 

Further  than  this,  in  my  opinion,  they  ought  not  to  be  held 
responsible.  In  this  case,  the  only  evidence  against  the 
plaintiffs  in  error,  are  the  accounts  of  the  Commissioner  as 
exhibited  by  his  own  books,  which  are  not  controverted  by 
adverse  testimony.  They  show  that  at  the  time  of  the  exe- 
cution of  the  bond  in  June,  1837,  there  were  in  Miller's 
hands  the  following  balances,  referable  to  the  following 
accounts,  to-wit :  1.  To  township  seven  (7)  north,  range 
nine  (9)  west,  $196.88,  including  a  balance  of  $14.4:3,  which 
was  in  his  hands  the  year  before.  2.  To  township  twelve 
(12)  north,  range  nine  (9)  west,  $340.17.  3,  To  township 
twelve  (12)  north,  range  seven  (7)  west,  $79 i.4:6,  inclu- 
ding a  balance  of  $212.47,  which  was  in  his  hands  the  year 
before.  4.  To  the  county  of  Macoupin,  on  account  of  mon- 
eys received  on  Auditor's  warrants,  $532.83,  making  in  all  the 
sum  of  $2091.24.  His  books  also  show  that  all  this  money 
with  additional  amounts,  was  in  his  hands  at  the  time  of  the 
execution  of  the  bond  in  June,  1838,  and  transferred  to  the 
accounts  of  the  year  next  succeeding  June,  1838.  Where, 
then,  is  the  evidence  to  prove  that  Miller  was  a  defaulter  du- 
ring the  time  for  which  the  securities  became  liable  by  the 
bond  of  1837  ?  !None  whatever.  The  statements  upon  his 
books  must  be  taken  altogether,  as  well  those  which  make  for 
him  and  his  securities  as  those  which  operate  against  them,  or 
rejected  altogether.  And  if  rejected,  where  is  the  evidence 
to  show  that  Miller  had  any  money  whatever  in  his  hands  as 
such  Comuiissioner  ?  None.  My  opinion  is,  that  if  the  facts 
be,  as  stated  by  the  Commissioner,  in  his  books  of  account, 
as  exhibited  by  the  agreement,  that  suit  should  have  been 
brought  upon  the  last  bond  given  in  June,  1839,  with  the 
privilege  to  his   securities  on  that  bond  to  show  by  evidence, 
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that  the  whole  or  a  part  of  his  defalcation  occurred  before 
the  commencement  of  their  liability  by  the  execution  of  their 
bond  in  June,  1839.  And  so  in  regard  to  all  the  other  bonds, 
if  suit  should  be  brought  upon  them  for  supposed  liabilities, 
during  the  years  for  which  said  securities  were  respectively  re- 
sponsible. In  this  way,  and  in  no  other,  in  my  judgment,  can 
complete  justice  be  meted  out  to  all ;  and  all  the  securities 
will  be  satisfied  of  the  propriety  of  holding  each  set  respon- 
sible for  the  conduct  of  their  principal,  during  the  particular 
year  for  which  their  bond  was  given,  as  the  more  equitable 
rule,  notwithstanding  much  inconvenience  and  loss  may  be 
the  consequence  of  the  neglect  of  the  County  Commission- 
ers' Court  to  sue  in  a  reasonable  time,  when  all  the  facts  are 
fresh  in  the  recollection  of  the  parties  concerned,  and  before 
all  opportunity  of  indemnifying  themselves  by  recourse  upon 
their  principal,  may  be  lost  by  his  insolvency. 

Judgment  affirined. 


John   D.    "White,   plaintiff  in   error,    v.    Joseph   C.    Fete, 
defendant  in  error. 

Error  to  Peoria. 

A  petition  for  a  Certiorari  set  forth,  that  the  petitioner  was  a  poor  man,  and 
that  it  tools  him  several  clays  after  the  rendition  of  judgment  to  procure 
security  on  the  ajDpeal  bond ;  that  fourteen  or  tifteen  days  after  the  ren- 
dition of  judgment,  he  called  at  the  justice's  office  for  the  purpose  of  pro- 
curing the  proper  papers,  and  perfecting  his  appeal,  but  the  justice  was 
absent  from  his  office,  and  the  petitioner  after  diligent  inquiry,  was  una- 
ble to  learn  where  he  was  ;  that  on  the  last  day  when  he  could  have  ta- 
ken the  appeal,  he  again  called  at  the  justice's  office,  and  again  failed  to 
find  him,  making  the  same  inquiry  as  at  the  first  time  :  Held,  that  the 
facts  stated  in  the  petition  did  not  warrant  the  Certiorari,    (a) 

The  Circuit  Court  has  the  power  to  decide  on  the  sufficiency  of  a  petion  for 
a  Certiorari,  though  the  Judge  ordered  the  writ  to  issue  on  such  a  petition. 

Ceetioraei,  in  the  Peoria  Circuit  Court,  by  the  plaintiff 
in  error  against  the  defendant  in  error.  The  writ  was  dis- 
missed at  the  May  term  1844,  on  motion  of  the  plaintiff  below, 
by  the  Hon.  John  D.  Caton,  who  granted  the  writ. 

(a)  Cook  V.  Hoyt,  13  111.  R.  144. 
VOL.    VII.  9 
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The  substance  of  the  petition,  on  which  the  writ  issued, 
is  set  forth  in  the  Opinion  of  the  Court. 

0.  Peters,  for  the  plaintift'  in  error. 

1.  The  petition  contains  the  three  requisites  of  the  statutes, 
to  wit : 

1.  That  the  judgment  was  not  the  result  of  negligence. 
Appearing  before  the  justice  and  defending,  and  producing 
what  petitioner  believed  to  be  conclusive  evidence  that  no 
cause  of  action  existed,  excludes  the  idea  of  negligence, 

2.  That  the  judgment  was  unjust.  ISTo  cause  of  action 
existed  against  the  defendant  below  in  favor  of  the  plaintiff, 
sufficiently  shows  that  the  judgment  was  unjust. 

3.  That  it  was  not  in  the  power  of  the  petitioner  to  take 
an  appeal  in  the  ordinary  way.  The  petitioner  found  the 
justice  absent  on  the  14th  or  15th,  and  on  the  20th  day  after 
the  appeal ;  made  diligent  inquiry  and  search,  and  could  not 
find  him.  This  is  as  much  as  should  be  required  of  a  poor 
man.     Impossibility  is  not  required. 

Twenty  days  are  allowed  him  to  take  his  appeal.  R.  L. 
395,  §  30.  He  has  till  the  last  of  the  twenty  days  to  do  it  in. 
It  is  sufficient,  if  "he  set  out  with  precision  such  facts  and 
"  circumstances  as  show  that  it  was  not  in  his  power  to  take 
"  an  appeal  in  the  ordinary  way  by  the  exercise  of  every 
"reasonable  degree  of  attention  and  care,"  CmhmanY.  Rice, 
1  Scam.  566. 

If  he  shows  that  injustice  has  been  done,  and  in  what  the 
injustice  consists,  his  appeal  shall  be  allowed.  Yunt  v.  Brown 
I'Scam.  261. 

II.  The  granting  of  the  writ  is  matter  of  discretion  with 
the  Judge,  or  Probate  Justice,  and  having  ordered  the  writ  to 
issue,  and  the  record,  i.  e.  the  papers,  (fee.  of  the  magistrate 
having  been  sent  up  to  the  Circuit  Court,  the  appeal  is  per- 
fected, and  the  Circuit  Court  has  only  to  try  the  case  on  the 
merits.  The  Circuit  Court  ought  not  to  try  the  question 
which  has  been  determined  by  one  authorized  by  law  to  do  so. 

The  statute  is  not  compulsory,  but  confers  a  discretionary 
power.     E.  L.   325,  §§  72-74.     A  certiorari  will  not  be  dis- 
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missed,  on  the  ground  tliat  the  facts  of  the  petition  are  in- 
sufficient, if  the  Judge  who  ordered  the  writ,  deemed  the 
facts  sufficient.  Casey  v.  JBryant,  1  Stewart  &  Porter,  51, 
cited  in  1  U.  S.  Dig.  497,  §  150,  title  "  Certiorari 

Tlie  same  diligence  as  shown  here  would  authorize  a  Court 
of  Chancery  to  interfere  and  stay  the  judgment.  Saunders  v. 
Jennings^  2  J.  J.  Marsh.  513. 

The  decision  of  an  inferior  tribunal,  or  ministerial  officer, 
in  matters  of  discretion  will  not  be  controlled.  Warren 
Co.  Y.  Daniel^  2  Bibb,  574 ;  Chase  v.  BlaoJcstone  Canal  Co.  10 
Pick.  246  ;  U.  S.  y.  Lawrence,  3  Dall.  42 ;  S.  C,  1  Peters' 
Cond.  R.  20 ;  Life  <&  F.  Lns  .  Co.  N.  Y.  v.  Adams,  9  Peters, 
602 ;  Rayward,  Petioner,  &c.  10  Pick.  358. 

J.  B.  Thomas,  for  the  defendant  in  error. 

There  was  no  error  in  the  judgment  of  the  Court  below 
dismissing  the  certiorari,  as  the  petitioner  did  not  show,  as 
the  statute  requires,  that  it  was  not  in  his  power  to  take  an 
appeal  in  the  ordinary  way.  P.  L.  396,  §  37 ;  Cushman  v. 
Bice,  1  Scam.  566 ;   Yunt  v.  Brown,  lb.  264. 

The  Court  has  no  power  to  dismiss  an  appeal  when  granted 
by  the  Probate  Justice. 

The  Opinion  of  the  Court  was  delivered  by 

KoEKNEit,  J.*  On  the  9th  day  of  January,  1844,  Frye, 
the  defendant  in  error  recovered  a  judgment  before  J.  K. 
Cooper,  a  justice  of  the  peace  in  Peoria  county,  against 
White,  the  plaintiif  in  error,  for  $77.97.  Twenty  days  having 
elapsed  since  the  rendition  of  the  judgment,  White  removed 
the  cause  into  the  Circuit  Court  of  Peoria  county  by  writ  of 
certiorari.  At  the  May  temi  following,  the  case  was  dis- 
missed on  motion  of  defendant  in  error,  for  insufficiency  of 
the  petition  upon  which  the  certiorari  had  been  granted. 

The  decision  of  the  Court  in  allowing  this  motion  and 
dismissing  the  appeal,  is  the  only  error  assigned. 


*PirRPLE,  J.,  having  been  of  counsel  in  the  Court  below,  did  not  sit  in  this  case.    Wit- 
80N,  C.  J.,  did  not  hear  the  argument,  &c. 
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The  petition  alleges,  that  the  appellant  has  merits,  and 
that  the  judgment  of  the  Court  below  was  not  the  result  of 
negligence  on  his  part.  It  also  sets  forth  the  particular  cir- 
cumstances, which,  in  the  appellant's  opinion,  placed  it  beyond 
his  power  to  take  an  appeal  in  the  ordinary  way.  These 
circumstances,  however,  in  the  opinion  of  the  Court,  are  not 
sufficient  to  warrant  such  a  conclusion,  and  the  petition  is 
therefore  considered  to  be  defective  in  this  respect. 

On  this  last  point,  the  petition  in  substance  alleges  that 
the  plaintiif  in  error  was  a  poor  man  ;  that  in  consequence  it 
took  him  several  days  after  the  rendition  of  the  judgment 
to  procure  security  on  the  appeal  bond ;  that  fourteen  or  fif- 
teen days  after  the  judgment  was  rendered,  he  called  at  the 
office  of  the  justice  in  the  town  of  Peoria  for  the  purpose  of 
procuring  the  proper  papers,  and  perfecting  his  appeal ;  that 
the  justice  was  then  absent  from  his  office,  and  that  the  peti- 
tioner, after  diligent  inquiry,  was  unable  to  learn  where  said 
justice  was ;  that  on  the  last  day,  when  he  could  have  taken 
the  appeal,  he  made  another  call  at  said  justice's  office,  and 
again  failed  to  find  him,  making  the  same  inquiry  as  the 
first  time. 

There  is  no  doubt  that  under  certain  circumstances,  the 
attention  shown  in  this  particular  case,  might  be  held  to  have 
been  sufficient.  Tf,  for  instance,  the  petitioner  could  have 
shown,  that  he  resided  far  from  town,  and  that  he  had  no 
means  of  readily  communicating  with  the  justice,  by  letter 
or  otherwise,  or,  that  by  some  pressing  business,  he  was 
prevented  from  repeating  his  call. 

1^0  snch  additional  facts,  however,  have  been  presented 
in  the  petition,  and  the  Court  cannot  indulge  in  presumptions 
favorable  to  the  petitioner  but  will  rather  presume  from 
their  absence,  that  he  lived  within  the  justice's  precinct, 
and  that  he  had  the  usual  means  of  communicating  with  him. 
He  was  not  compelled  to  perfect  his  appeal  before  the  jus- 
tice, but  could  have  entered  his  appeal  with  the  clerk,  and 
all  he  had  to  do  was  to  procure  simply  a  copy  of  the  judgment 
from  the  justice,  a  matter,  which  under  ordinary  circumstan- 
ces, is  certainly  not  very  difficult,  and  requires  not  even  per- 
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sonal  attendance  on  the  justice.  All  the  facts  set  forth  in  the 
petition  might  have  been  true  to  the  letter,  and  yet  the  ap- 
plicant might  have  been  guilty  of  great  carelessness  and 
neglect. 

It  was  insisted  in  the  argument,  that  the  Circuit  Court  had 
no  power  to  decide  on  the  sufiiciency  of  the  petition,  inas- 
much as  the  authority  to  grant  writs  of  certiorari  was  dele- 
gated to  certain  officers  designated  by  the  law,  and  that 
their  decision  by  allowing  the  writ,  was  conclusive.  We 
deem  this  proposition  not  maintainable.  The  granting  of 
these  writs,  is  more  of  a  ministerial  than  judicial  character, 
and  is  besides  an  ex jparte  proceeding,  giving  the  party  which 
is  to  be  affected  by  it  no  opportunity  to  resist  it.  It  would 
be  singular  indeed,  if  the  Circuit  Court  had  no  revisory 
power  over  such  a  proceeding.  It  might  as  well  be  argued, 
that  no  objection  could  be  taken  to  an  appeal  bond,  because 
the  justice  of  the  peace  or  the  clerk  of  the  Circuit  Court 
had  approved  it.  Principle,  practice,  and  the  former  deci- 
sions of  this  Court  negative  this  proposition. 

We  can  see  no  error  in  the  record.  Judgment  below 
affirmed  with  costs. 

Judgment  affirmed. 


Thomas  Mothekell,  plaintiff  in  error,  v.  Ignatius  Beavek, 
defendant  in  error. 

Error  to  Bureau. 

The  proper  judgment  on  overruling  a  demurrer  to  a  plea  in  abatement  is, 
that  the  writ  be  quashed,  (a) 

Trespass  quare  clausum  fregit,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  in  the  Bureau  Circuit 
Court,  and  heard  before  the  Hon.  John  D.  Caton,  at  the  May 
term  1844,  on  demurrer  to  a  plea  in  abatement,  which  had 
been  interposed.  The  demurrer  was  overruled,  when  the 
plaintiff  obtained  leave  to  file,  and  did  file,  a  replication  to 
said  plea.     The  issue  was  then  tried  by  the  Court,  the  de- 

(a)  Eddy  v.  Brady,  16  111.  R.  306. 
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fendant  found  guilty,  and  damages  assessed  against  liim  in 
the  sum  of  $13.70.     Judgment  was  thereupon  entered. 

JI.  0.  Merriman,  for  the  plaintiff  in  error,  contended  that 
the  proper  judgment  on  overruling  a  demurrer  to  a  plea  in 
abatement  is,  that  the  writ  be  quashed,  McKlnstry  v.  Pen- 
noyer,  1  Scam.  319  ;  1  Chitty's  PI.  501 ;  Gould's  PI.  300. 

O.  Peters^  for  the  defendant  in  error. 

The  decision  in  the  case  of  McKinstry  v.  Pennoyer,  relied 
upon  by  the  plaintiff  in  error,  is  based  upon  the  principle 
laid  down  in  1  Chitty's  PL  501.  When  carefully  noticed,  it 
will  be  seen  that  Chitty  makes  no  reference  to  the  authority 
of  the  Court  to  allow  the  plaintiff  to  reply ;  but  he  merely 
states  what  the  judgment  shall  be  in  cases  where  the  demur- 
rer to  the  plea  is  overruled,  without  indicating  whether 
leave  to  reply  may  be  granted  or  not. 

The  law  has  never  favored  dilatory  pleas,  and  this  Court, 
in  the  case  of  Heslep  v.  Peters,  3  Scam.  45,  overruled  the 
decision  in  the  case  of  McKliutry  v.  Pennoyer.  If  this  case 
is  to  stand,  dilatory  pleas  are  more  favored  than  pleas  in  bar. 
Leave  to  witlidraw  a  demurrer  to  a  plea  in  bar,  and  reply  to 
the  plea  is  always  granted,  almost  as  a  matter  of  course.  If 
it  is  error  to  grant  the  same  leave,  and  deny  the  exercise  of 
the  same  discretion  in  relation  to  demurrers  to  pleas  in  abate- 
ment, a  greater  sanctity  is  given  to  these  dilatory  pleas,  than 
to  pleas  which  go  to  the  merits. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.*  The  defendant  in  error  in  this  case  sued  the 
plaintiff  in  error  in  the  Bureau  Circuit  Court,  in  an  action 
of  trespass  quare  elausimi  f regit. 

In  his  declaration,  the  plaintiff  below  claims  damages  for 
an  entry  and  trespass  upon  certain  real  estate,  and  for  taking 
and  carrying  away  personal  property  therefrom. 

The  defendant  in  that  Court  pleaded,  iu  abatement,  that 

*  WiLsoK,  O.  J.,  did  not  sit  in  this  case. 
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the  premises,  property,  goods  and  chattels,  in  the  said  plea 
and  declaration  mentioned,  were  the  property  of  the  defend- 
ant in  error  and  one  John  Beaver,  and  not  of  said  defendant 
alone  ;  which  plea  was  duly  verified  by  affidavit ;  to  which 
plea  the  plaintiff  below  demurred,  and  the  defendant  in  that 
Court  joined  in  demurrer. 

Upon  the  hearing,  the  Court  overruled  the  demurrer.  The 
plaintiff  below  then  asked  and  obtained  leave  of  the  Court 
to  file  his  replication  denying  the  truth  of  the  plea ;  to  which 
decision  the  defendant  below  excepted,  and  contended  that 
the  judgment  of  the  Court,  on  overruling  the  demurrer  to 
said  defendant's  plea,  should  have  been  that  the  writ  be 
quashed. 

The  cause  was  then  submitted  to  the  Court  for  trial,  and 
the  Court,  after  hearing  the  evidence,  found  the  defendant 
below  guilty  of  the  trespass  in  manner  and  form  as  stated  in 
the  declaration,  and  assessed  damages  against  the  said  de- 
fendant. 

Several  errors  are  assigned  ;  one  of  them,  being  decisive  of 
the  case,  will  only  be  noticed.  It  is,  that,  on  overruling  the 
demurrer  to  the  plea  in  abatement,  the  Court  should  not  have 
permitted  the  replication  to  be  filed,  but  should  have  given 
judgment,  that  the  writ  be  quashed. 

This  was  manifestly  erroneous.  The  question  is  distinct- 
ly settled  by  this  Court  in  the  case  of  McKinstry  v.  Penno- 
2/er,  1  Scam.  319.  It  is  there  held,  and  I  believe  it  is  the 
doctrine  of  all  the  books,  that  when  a  demurrer  to  a  plea  in 
abatement  is  overruled,  the  judgment  of  the  Court  should 
be,  that  the  writ  be  quashed ;  that  this  is  settled  law,  and  not 
a  matter  for  the  exercise  of  discretion  in  the  Court. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  judgment  entered  in  this  Court,  that  the  writ  be  quashed. 

Judgment  reversed. 
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Clakissa  Ween,  plaintiflp  in   error,  v.  William  S.    Moss  et 
al.^  defendants  in  error. 


Error  to  Peoria. 


A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  decreed, 
and  the  question  of  alimony  continued  to  the  next  term  of  the  Court. 
Before  the  next  term  the  husband  died,  and,  upon  motion  of  the  defend- 
ant's counsel,  the  suit  was  abated  so  far  as  the  alimony  was  concerned. 
The  wife  subsequently  filed  a  transcript  of  the  record  in  the  Supreme 
Court,  and  a  motion,  founded  on  affidavit,  was  entered  by  her  counsel 
for  a  writ  of  error.  It  was  stated  in  the  affidavit,  that  the  husband  left 
by  will  all  his  property,  after  paying  his  debts,  to  certain  persons,  naming 
them;  that  an  executor  was  appointed  and  took  upon  himself  the  office  ; 
that  two  individuals  had  purchased  lands  of  the  husband,  in  which  the 
wife  had  not  relinquished  her  right  of  dower.  The  writ  was  issued  mak- 
ing all  these  persons  parties  defendant.  At  the  next  term  of  the  Su- 
preme Court,  application  was  made  for  a  rule  upon  the  defendants  to 
join  in  error,  which  application  was  resisted,  on  the  ground  that  a  writ 
of  error  did  not  lie  in  the  case.  Held,  that  the  plaintiff"  in  error  was  en- 
titled to  the  writ,  and  that  the  proper  persons  were  made  parties  defend- 
ant by  reason  of  their  interest,   and  that  the   motion  should  be  allowed. 

The  general  rule  at  law  is,  that  the  writ  of  error  does  not  lie  against  anj^ 
but  him  who  is  party,  or  privy  to  the  first  judgment,  his  heirs,  execu- 
tors, or  administrators. 

Under  the  statute,  a  writ  of  error  may  be  brought  on  a  decree  in  chancery. 

Motion  to  require  the  defendants  in  error  to  join  in  error. 
At  the  last  term  of  this  Court,  the  plaintiff  in  error  filed  a 
record  in  a  case  in  chancery  in  which  Aquilla  Wren  was 
complainant,  and  Clarissa  Wren  defendant.  The  bill  was 
for  a  divorce  for  the  misconduct  of  the  wife,  and  a  decree 
of  divorce  a  vinculo  rendered.  A  motion  was  made  by  the 
defendant  for  a  new  trial,  which  motion  was  overruled,  and 
exceptions  taken. 

After  the  rendition  of  the  decree,  Aquilla  Wren  died. 
Before  his  death  he  made  a  will  devising  two  hundred  dol- 
lars to  each  of  the  daughters  of  his  sister,  Sarah  Bobo,  and 
the  remainder  of  his  real  and  personal  property  to  his  brother, 
Thomas  Wren.  Prior  to  the  death  of  said  Wren,  and  before 
the  decree  of  divorce,  he,  said  Aquilla  Wren,  sold  certain 
land  to  William  S.  Moss   and  Smith  Frye,  in   which  his  wife, 
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the    said    Clarissa  Wren,  had  not    relinquished  her  dower. 
These  facts  appeared  by  affidavits  filed  in  this  Court. 

At  the  last  term  of  this  Court,  the  plaintifif  in  error  filed 
the  record,  and  obtained  a  soii^e  facias  and  order  of  publica- 
tion against  the  defendants,  to  make  them  parties  to  the  writ 
of  error.  The  plaintifi*  in  error,  at  The  present  term,  moved 
for  a  rule  on  the  defendants  to  join  in  error,  which  motion 
was  resisted  by  the  defendants. 

E.  N.  Powell,  for  the  plaintiff  in  error. 

A  writ  of  error  is  a  common  law  right,  and  lies  in  favor  of 
a  party  who  has  been  aggrieved  by  an  error  in  the  proceedings 
or  judgment  of  an  inferior  Court.  2  Bac.  Abr.  "-£7r(9r,"  448. 

The  writ  of  error  must  make  all  parties,  who  were  parties 
to  the  judgment,  or  if  they  be  dead,  then  their  executors  or 
administrators.  If  the  subject  of  suit  shall  concern  land, 
and  the  party,  in  whose  favor  the  judgment  or  decree  is 
rendered,  be  dead,  then  it  must  be  brought  against  those  that 
may  be  interested  in  the  subject  matter.  Graham's  Pr. 
9740  ;  Bari'  v.  Stevens^  1  Bibb.  292 ;  Porter  v.  Pummery,  10 
Mass.  64 ;  6  Comyn's  Dig.  ''Pleader''  (  3  B.  10,)  447 ;  3  Mad. 
274 ;  Carr  v.  Callaghan,  3  Littell,  377  ;  2  Bac.  Abr.  466,  460, 
463. 

By  the  twelfth  section  of  the  Act  concerning  Dower, 
(Eev.  Stat.  199,)  the  wife,  if  divorced  for  her  fault  or  mis- 
conduct, loses  her  dower.  Consequently  the  devisees  and 
the  purchasers  are  interested,  and  should  be  made  parties. 
If  the  decree  be  reversed,  then  she  has  a  right  to  dower. 

H.  O.  Merriman,  for  the  defendants  in  error,  cited  2 
Tidd's  Pr.  1135;  2  Bac.  Abr.  363;  Greeii  v.  Watkins,  5 
Peters'  Cond.  E.  87 ;  1  Smith's  Ch.  Pr.  513. 

J.  B.  Thomas  followed  on  the  same  side. 

A  writ  of  error  is  a  writ  of  right  in  any  person  aggrieved, 
or  whose  interests  are  affected  by  the  decree.  But  what  is 
the  decree,  in  this  case.     It  is  a  decree  a  vinculo,  which  is 

A^)L.    VII.  10 
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personal  to  the  parties,  and  that  decree  has  been  affirmed  by 
a  higher  power — by  the  death  of  one  of  parties  to  the  decree. 
But  suppose  this  cause  to  be  remanded,  could  the  Circuit 
Court  act  in  the  case?  Certainly  not.  Greater  injustice 
would  result  to  the  heirs  of  Wren  by  a  reversal,  than  by  a  re- 
fusal of  this  Court  to  open  the  case.     See  Gale's  Stat.  252. 

A.  Lincoln  concluded  the  argument  on  the  part  of  the 
plaintiff  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  At  the  May  term  of  the  Peoria  Circuit  Court, 
1844,  a  decree  was  made  dissolving  the  marriage  contract 
between  Aquilla  Wren,  complainant,  and  Clarissa  Wren,  de- 
fendant. On  application  of  the  defendant,  for  alimony,  an 
interlocutory  order  was  made,  directing  the  Master  in  Chan- 
cery, to  inquire  into  the  value  of  complainant's  property  and 
yearly  increase  of  the  same,  after  the  payment  of  his  debts, 
and  also  the  amount  necessary  for  the  maintenance  of  the 
defendant,  and  report  at  the  next  term,  to  which  the  applica- 
tion was  continued. 

At  the  October  term  1844,  the  defendant  below,  the 
plaintiff  in  error,  filed  an  affidavit  of  the  death  of  complain- 
ant since  the  last  term  of  the  Court ;  and  on  her  motion,  it 
was  ordered  that  so  far  as  said  suit  was  then  pending,  it  do 
abate. 

At  the  December  term  1844,  of  this  Court,  the  said  Claris- 
sa Wren  filed  a  transcript  of  the  record  in  this  case  ;  and  upon 
the  affidavit  of  E.  N.  Powell,  who  stated  that  A.  Wren  left 
by  will,  all  his  property,  after  paying  his  debts,  to  the  daugh- 
ters of  Sarah  Bobo,  viz  :  Nancy,  Letitia,  and  one  whose  name 
is  unknown,  and  Thomas  AVren. 

The  affidavit  further  stated  that  William  S.  Moss  was  ap- 
pointed executor,  and  took  upon  himself  the  office — that  said 
Moss  and  Smith  Frye  had  purcliased  lands  of  said  A.  Wren, 
in  his  lifetime,  in  which  said  Clarissa  had  never  relinquished 

•  Purple,  J.,  haying  been  of  counsel  in  the  Court  below,  did  not  ait  in  this  case. 
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lier  right  of  dower ;  and  that  the  daughters  of  Sarah  Bobo  re- 
side in  Ohio.  Her  attorney  moved  the  Court  for  a  writ  of 
error  against  the  said  William  S.  Moss,  Smith  Erye,  Thom- 
as Wren,  JMancy  Bobo,  Letitia   Bobo    and Bobo.     The 

writ  was  issued,  and  at  this  term,  upon  showing  service 
upon  the  residents,  and  publication  as  to  the  non  residents, 
she  now  asks  a  rule  upon  the  defendants  to  join  in  error. 

This  motion  is  resisted,  upon  the  ground,  that  no  writ  of 
error  lies  in  such  a  case,  because,  that  by  the  death  of  the 
parties,  the  suit  abates  as  to  the  subject  matter ;  and  if  re- 
versed, it  cannot  be  re-tried.  And  further,  that  error  does 
not  lie,  against  those  who  may  be  interested,  only,  in  the 
consequences  of  a  suit,  but  who  have  no  interest  in  the  sub- 
ject matter. 

The  general  rule  at  law  is,  that  the  writ  of  error  does  not 
lie  against  any,  but  of  him  who,  is  party,  or  privy  to  the  first 
judgment,  his  heirs,  executors,  or  administrators.  2  Bac. 
Ab.  456,  B.  Comyn's  Dig.  446,  title  ''Pleader  f'  1  Bibb, 
E.  292.  Yet,  there  are  exceptions,  as,  when  an  action  is 
brought,  against  A,  as  a  feme  sole^  when  she  is  a  feme  covert^ 
and  she  pleads  issue,  as  a  feine  sole^  and  judgment  is  given 
against  her,  and  she  is  taken  in  execution,  she  and  her  hus- 
band may  bring  a  writ  of  error ;  for  otherwise,  the  husband 
may  be  prejudiced  in  the  loss  of  the  society  and  comfort  of 
his  wife,  and  of  her  care  in  his  business  and  family;  and  he 
hath  no  other  means  to  help  him.  2  Bac.  Abr.  460,  B.  So, 
if  she  be  sued  with  others,  he  may  join  with  them  in  eiTor. 
lb.  461.     B. 

In  Carr  v.  Callaghan^  3  Littell,  SYV,  the  Court  intimate 
strongly,  that  they  would  so  frame  a  writ  of  error  in  a  Chan- 
cery cause,  as  to  bring  all  the  parties  that  might  be  affected 
by  the  reversal,  before  them.  For  although  it  is  a  novel 
practice,  introduced  by  statute,  to  bring  writs  of  error  on 
decrees  in  Chancery,  when  an  appeal  would  bring  up  the 
whole  case,  yet,  it  is  a  practice  long  indulged.  Such  has 
been  the  practice  here.  The  plaintiff  in  error  complains, 
that  she  has  been   injured  by  an  erroneous  decree.     If  so, 
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she  ought  to  find  a  remedy  by  writ  of  error.  For  although, 
by  the  death  of  the  complainant,  the  parties  were  divorced, 
and  no  further  proceedings  could  be  had,  yet  the  mode  of 
effecting  the  same  object  by  a  decree,  will,  if  erroneous,  un- 
justly deprive  the  plaintiff  in  error  of  all  right  in  dower,  or 
interest  in  the  personalty.  It  is  plain,  therefore,  that  she 
may  be  greatly  aggrieved,  by  the  decree,  if  erroneous.  If 
aggrieved,  she  ought  to  find  a  remedy  by  appeal  or  writ  of 
error ;  and  according  to  our  practice,  either  mode  is  at  the 
option  of  the  party  where  title  to  realty  is  involved,  or  the 
decree  or  judgment  in  other  actions  is  for  $20,  besides  costs. 
If  not  for  that  sum,  then  error  only  lies.  The  latter  is  the 
case  here.  If  she  cannot  bring  error,  she  is  remediless.  In 
the  subject  matter  of  this  suit,  viz  :  the  marriage  contract,  no 
one,  surviving  \\\q  complainant  below,  can  have  an  interest, 
for  it  is  at  an  end  by  his  death.  If  no  one  but  the  privies  in 
interest  in  the  subject  matter  of  the  suit  can  be  made  defend- 
ants, then  no  error  lies.  But  the  executor  of  complainant 
has  an  interest  in  the  question  of  costs,  upon  the  reversal 
of  this  decree.  There  is  a  case  reported  in  5  Croke,  558, 
somewhat  analagous  to  this.  The  demandant  recovered  her 
dower  and  damages,  and  died.  By  her  death,  the  estate 
recovered,  ceased ;  but  the  defendant  was  allowed  a  writ  of 
error  against  her  execntor  in  respect  of  the  damages. 

But  if  the  writ  was  allowed  against  the  executor  alone,  in 
this  case,  the  legatees  might  lose  their  legacies  and  bequests 
in  proportion  to  her  dower  and  thirds,  and  without  a  hear- 
ing ;  for  the  eflect  of  the  reversal  would  be  to  restore  her  to 
her  dower  and  thirds.  So  it  is  with  the  purchasers,  without  re- 
linquishment of  dower,  being  liable  to  have  a  claim  of  dower 
preferred.  Thus  all  the  defendants,  summoned  as  defendants, 
have  an  interest  in  the  effects,  and  consequently  of  a  rever- 
sal of  this  decree.  We  are,  therefore,  of  opinion  that  we 
should  frame  such  a  writ  on  error  brought  on  a  decree  in 
Chancery,  as  will  secure  the  interest  of  all  who  may  be 
afiected  by  it,  while  it  affords  a  remedy  to  the  plaintiff. 

Motion  for  rule  to  join  in  error,  allowed. 
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YoTJJSTG,  J.  dissented  :  I  dissent  from  the  opinion  of  the  ma- 
jority of  the  Court,  and  will,  in  a  few  words,  state  the  reasons 
for  that  dissent.  This  was  a  bill  for  a  divorce  on  the  ground 
of  misconduct  in  the  wife  ;  the  decree  was  complete  in  the 
Court  below,  .before  the  death  of  the  complainant;  the 
application  for  alimony  on  the  j)art  of  the  respondent,  was 
afterwards  suffered  to  abate  on  her  own  motion,  and  the 
suit  was  at  an  end.  There  was  nothing  decreed  in  the  Cir- 
cuit Court,  but  simply  the  divorce  of  the  parties  from  the 
bans  of  matrimony.  This  was  a  matter  purely  personal  to 
the  complainant  and  respondent,  and  where  no  right  sur- 
vives to  the  representatives  of  the  deceased  complainant  in 
respect  to  the  subject  matter  of  the  decree.  I  have  not 
been  able  to  find  an  adjudged  case,  where  a  writ  of  error 
has  been  allowed  in  a  case  like  this.  A  writ  of  error  is  re- 
garded as  of  the  nature  of  the  commencement  of  a  new  suit, 
and  not  like  an  appeal,  the  continuance  of  the  suit  already 
commenced  and  prosecuted  to  judgment  in  the  Court  below. 
The  sole  question  to  be  litigated  here,  relates  exclusively  to 
the  correctness,  or  otherwise,  of  the  decree  granting  the 
divorce ;  although  the  rights  of  others  not  parties  to  the 
original  suit  may  be  seriously  affected,  injuriously  or  benefi- 
cially, according  to  the  decision  of  this  Court  upon  the  writ 
of  error.  Ought  the  respondent,  therefore,  to  be  permitted 
to  reverse  this  decree  after  the  death  of  the  complainant,  by 
prosecuting  a  writ  of  error  to  this  Court,  under  the  circum- 
stances ?     I  think  not.     {a) 

Motion  allovjed. 

(a     Davis  v.  Davis,  30  111.  E.  180. 
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HoMEE  Ramsdell    et  al.,  plaintiffs  in  error  v.  John  Sigek- 
soN  et  al.,  defendants  in  error. 

Error  to  Madison. 

The  principles  laid  down  by  this  Court,  in  the    case  of  Howell  v.  Edgar,  3 

Scam.  417,  in  regard  to  assignments,  recognized. 
A  subsequent  additional  agreement  to  a  deed  of  assignment  to  be  valid, 

must  be  with  the  consent  of  all  the  parties  to  the  instrument. 
A  failing  debtor  may  prefer  one  or  more  of  his  creditors,  by  deed  of  as- 
signment, if  properly  executed,  and  without  fraud  ;  but  if  the  deed  con- 
tain a  condition  of  release,  without  provision  for  full  payment  of  the 
demands  of  his  creditors,  it  will  be  fraudulent  and  void  in  regard  to  all 
such  creditors  as  are  not  parties  to  it,  and  they  may  proceed  to  judg- 
ment and  execution,  as  though  no  such  assignment  had  been  made,  as 
long  as  the  property  remains  in  the  possession  of  the  assignors  or  as- 
signees of  such  an  assignment. 

This  was  a  case  of  a  trial  of  the  riglit  of  property,  in  the 
Madison  Circuit  Court,  at  the  September  term,  1842,  before 
the  Hon.  Sidney  Breese  and  a  jnry.  The  plaintiffs  in  error 
were  plaintiffs  in  the  Court  below.  The  jury  returned  a  ver- 
dict in  favor  of  the  defendants,  and  the  Court  rendered  a 
judgment  thereon. 

The  proceedings  in  the  Court  below,  are  set  out  in  the 
Opinion  of  the  Court. 

E.  Keating,  for  the  plaintiffs  in  error,  submitted  the  fol- 
lowing points  and  authorities : 

Every  assignment  must  be  absolute  and  unconditional. 
Grover  v.  Wakeman,  11  Wend.  189  ;  Ilyslop  v.  Clark,  11: 
Johns.  458. 

An  assignment  containing  a  provision  making  a  preference 
to  certain  creditors  in  the  distribution  of  the  assigned  proper- 
ty, to  depend  upon  the  execution  by  them,  of  a  release  to  the 
debtor  of  all  claims  against  him  is  void.  Grover  v.  Wake- 
man,  11  Wend.  18Y  ;  Rev.  Stat,  of  1833,  313  ;  Brown  v  Knox, 
6  Missouri,  302,307,  310,311,312,  313,311;  Atkinson  y. 
Jordan,  b  Ohio,   293;    Grover  y.    Wakeman,    11  Wend.  187. 

An  assignment  void  in  part,  is  void  in  toto.  Wakeman  v. 
Grover,  4  Paige,  24 ;  Hyslop  v.  Clark^  14  Johns.  458  ;  Austin 
V.  Bell,  20  Johns.  442. 
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When  a  deed  is  altered  in  a  point  material  by  a  party  in- 
terested, without  tlie  assent  of  all  parties  in  interest,  the  deed 
becomes  void.  Jackson  v.  Malin,  15  Johns.  293 ;  1  Rolle's 
Abr.  40 ;  Winscoiiihe  v.  Piggott,  3  Dyer,  261 ;  MarJchan  v. 
Gonaston,  Cro.  Eliz.  326 ;  Piggott's  case,  11  Coke,  26  ;  2  Po- 
thier,  139,  140;  Hatch  v.  Hatch,  9  Mass.  297;  Holhrooh  v. 
Tirrell,  9  Pick.  205  ;   Chapman  v.  Whitmore,  23  do.  235. 

The  operation  of  a  deed  once  executed  and  delivered, 
cannot  be  added  to  or  diminished  by  a  portion  of  the  parties 
without  the  consent  of  all  the  parties  thereto.  Peters'  Dig. 
title  ''Deedf  Minot's  do.  same  title;  Miller  v.  Gore,  20 
Pick.  3Y. 

A  deed  fraudulent  in  fact  is  void,  and  incapable  of  con- 
firmation.     Murray  v.  Biggs,  15  Johns.  571. 

W.  D.  Strong,  for  the  defendants  in  error. 

The  law  cited  by  counsel  is  good,  but  it  has  no  applica- 
tion to  the  present  case.  The  question  to  be  determined  is, 
whether,  under  the  circumstances  of  the  case,  the  assign- 
ment having  been  executed,  and  the  goods  sold  to  the  defend- 
ants in  error,  the  assignment  is  sufficient  to  protect  such 
purchasers.  The  power  of  the  attorney,  under  which  t]ie 
assignees  acted,  was  sufficient  to  authorize  the  sale,  and  the 
sale  is  therefore  good.     Grover\.  Walneman,  11  Wend.  189. 

The  assignment  is  good  until  attacked.  We  deny  that 
the  instrument  cannot  be  modified.  It  may  be  done  by  con- 
sent of  parties  without  avoiding  the  deed.  The  amendment 
affects  their  interest,  they  relax,  give  up  rights  already  se- 
cured to  them.  The  modification  was  intended  for  the  ben- 
efit of  creditors  generally.     Murray  v.  Riggs,  15  Johns.  517. 

Admitting  the  assignment  good  until  attacked,  the  sale 
under  it  is  good.  It  was  not  a  question  in  the  Court  below, 
whether  the  assignment  was  good  under  all  circumstances. 
Long  before  the  judgment  in  favor  of  the  plaintifts  in  error, 
was  rendered,  the  assignment  was  rendered  unobjectionable 
as  to  creditors.  If  rights  were  divested,  it  was  of  those 
whose  interest  were  to  be  afiected ;  they  only  could  com- 
plain ;  the  plaintiffs  could  not. 


80  SUPEEME  COUKT. 

Ramsdell  et  al.  v.  Sigerson  et  al. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.*  This  was  a  trial  of  the  right  of  certain  pro- 
perty which  was  in  the  possession  of,  and  claimed  by  John 
Sigerson  and  Enos,  H.  Harrison,  and  which  had  been  levied 
upon  by  the  sheriff  of  Madison  county  as  the  property  of 
Reuben  Gerry  and  Royal  Weller,  at  the  suit  of  Homer  Rams- 
dell and  others,  by  virtue  of  an  execution  issued  on  a  judg- 
ment obtained  in  the  Municipal  Court  of  the  city  of  Alton, 
against  the  said  Gerry  and  Weller. 

A  trial  before  the  sheriff  was  waived  by  the  parties,  and  a 
trial  had  in  the  Circuit  Court  of  Madison  county,  on  the 
following  agreement,  to  wit : 

"It  is  hereby  agreed  in  this  cause  that  Homer  Ramsdell  and 
others  obtained  a  judgment  in  the  Municipal  Court  of  the 
city  of  Alton,  and  issued  an  execution  thereon  against  Reu- 
ben Gerry  and  Royal  Weller,  and  levied  upon  the  property 
claimed  by  the  plaintiffs,  John  Sigerson  and  Enos  H.  Har- 
rison, which  property  was  purchased  by  the  said  plaintiffs, 
in  good  faith  and  for  a  good  and  valuable  consideration  as 
the  sum  of  $6136.95,  from  Samuel  G.  Bailey,  Solomon  E. 
Moore  and  Enos  H.  Harrison,  assignees  of  the  said  Gerry 
&  Weller,  for  the  beneilt  of  creditors  therein  named,  among 
whom  are  the  said  plaintiffs ;  that  said  plaintiffs  were  cred- 
itors to  Gerry  &  Weller  in  the  sum  of  $6136.95,  and  that 
the  property  so  purchased  from  the  assignees,  was  in  liqui- 
dation of  that  debt. 

"It  is  further  agreed,  that  the  assignees  had  full  possession 
of  the  property  under  the  assignment  long  before  the  judg- 
ment aforesaid  was  obtained,  and  that  said  property  had 
been  transferred  to  the  plaintiffs  before  said  judgment  was 
rendered. 

"It  is  further  agreed  that  the  only  question  to  be  decided 
by  the  Court  in  this  case,  is,  whether  the  assignment  made 
by  the  said  Reuben  Gerry  and  Royal  Weller  to  the  said 
Samuel  G.  Bailey,  Solomon  E.  Moore  and  Enos  11.  Harrison, 
is,  in  law,  upon  the  face  of  it,  a  valid,  or  a  void  assignment, 

♦WiisoN,  C.  J.,  did  not  sit  in  this  case. 
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it  being  admitted  that  said  assignment  is  duly  executed,  and 
that  Gerry  and  Weller  have  creditors  that  may  take  an  in- 
terest, and  that  have  taken  an  interest  under  the  assignment. 
If  the  Court  shall  be  of  opinion,  that  the  assignment  afore- 
said is  valid  in  law  upon  its  face,  then  a  verdict  is  to  be 
rendered  for  the  plaintiffs,  Sigerson  &  Harrison ;  but  if  the 
Court  shall  be  of  opinion,  from  the  face  of  the  assignment, 
that  it  is  void  in  law,  then  the  verdict  is  to  be  found. for  the 
defendants." 

The  deed  of  assignment  referred  to  in  the  agreement  is 
tri  ])arte  ^  was  executed  on  the  13th  day  of  December,  A.  D. 
1837,  by  Reuben  Gerry  and  Royal  Weller  as  assignors,  by 
Samuel  G.  Baily,  Solomon  E,  Moore  and  Enos  H.  Harri- 
son as  assignees,  and  by  Walworth  &  Co.  and  Geo.  Holton 
as  creditors  of  the  assignors  ;  is  in  the  usual  form,  conveying 
all  the  property  of  the  assignors,  real,  personal  and  mixed, 
for  the  benefit  of  their  creditors,  with  the  exception  that  it 
contains  a  clause  of  release  in  the  following  words,  to  wit : 

"And  the  said  persons,  commercial  houses  and  corpora- 
tions, parties  hereto  of  the  third  part,  and  each  and  every  of 
them,  for  the  considerations,  heretofore  expressed,  do  for 
themselves  and  their  respective  executors,  administrators 
and  assigns,  and  co-partners  in  business  accept  the  said  as- 
signment and  dividends,  that  they  may  respectively  receive 
under,  and  by  virtue  of  the  same,  in  full  satisfaction  and  dis- 
charge of  all  and  singular,  their  several  and  respective 
claims  and  demands  against  the  said  Reuben  Gerry  and 
Royal  Weller,  whether  the  same  are  now  due,  or  not  due, 
and  of  all  claims  and  demands,  which  they  as  aforesaid,  may 
hereafter  have,  in  consequence  of  any  pre-existing  accept- 
ance, indorsement,  suretyship,  or  liability,  by  them  respec- 
tively made  or  assumed  for  their  account;  and  they,  the 
respective  persons,  the  parties  hereto  of  the  third  part,  in 
consideration  of  the  premises,  do  severally,  as  aforesaid, 
release  and  discharge  the  said  Reuben  Gerry  and  Royal 
Weller,  their  heirs,  executors  and  administrators,  of,  and 
from  all,  and  singular  demands,  which  th(  y,  or  either,  or  any 
of  them  now  have,  or  by  any  possibiHty  from  the  existing 
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state  of  things  may  have  hereafter,  on  the  said  Reuben  Gerry 
and  Royal  Weller,  or  their  legal  representatives," 

Subsequently,  on  the  15th  day  of  February,  A.  D.  1838, 
the  assignors  and  assignees  made  an  additional  agreement, 
without  the  concurrence  and  assent  of  Walworth  &  Co.,  and 
Geo.  Holton,  which  was  annexed  to,  and  intended  as  a  modi- 
fication of  the  original  deed  of  assignment,  but  which  does 
not,  in  its  terms,  vary  or  destroy  the  clause  of  release  before 
referred  to. 

Upon  the  foregoing  agreement  and  statement  of  facts,  the 
Circuit  Court  decided  that  the  right  of  property  was  in  the 
plaintiffs,  Sigerson  &  Harrison,  and  not  subject  to  the  exe- 
cution of  the  defendants.  The  defendants.  Homer  Rams- 
dell and  others,  then  moved  the  Court  for  a  new  trial,  for  the 
following  reasons,  to  wit : 

1.  Because  the  decision  of  the  Court  is  contrary  to  law, 
and  the  testimony  produced ; 

2.  Because  the  Court  decided  that  the  assignment  pro- 
duced was  valid,  when  in  law  it  was  not ; 

3.  l^ecause  the  Court  decided  that  the  addition  made  to 
the  assignment  on  the  15th  of  February,  1838,  created  a 
new  deed  of  assignment  of  the  one  dated  December  13th, 
1837,  to  which  the  additional  agreement  was  annexed  ;  and 

4.  Because  the  Court  permitted  the  addition  made  to  the 
deed  of  assignment,  to  be  read  in  evidence. 

The  motion  was  overruled,  a  judgment  rendered  against 
Homer  Ramsdell  and  others  for  costs,  and  an  exception 
taken  to  the  opinion  of  the  Court. 

The  plaintiffs  in  error  now  prosecute  their  writ  of  error  to 
this  Court,  and  assign  for  error  the  following  causes,  to  wit : 

1.  The  Circuit  Court  decided  for  the  claimants,  when  the 
decision  should  have  been  for  the  plaintiffs  in  the  execution ; 

2.  The  decision  of  the  Court  is  contrary  to  the  evidence ; 

3.  The  Court  erred  in  deciding  that  the  addition  made  to 
the  assignment  on  the  13th  of  February,  1838,  created  a  new 
assignment  of  that  date  ; 

4.  The  Court  erred  in  admitting  the  addition  made  to  the 
assignment  to  be  given  in  evidence ;  and 
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5.  The  Court  erred  in  refusing  to  grant  a  new  trial. 
Whether  Sigerson  &  Harrison  would  have  been  protected 
in  their  purchase  from  the  assignees  of  Gerry  and  Weller,  as 
preferred  creditors,  or  as  innocent  purchasers  for  a  valuable 
consideration,  in  the  absence  of  any  agreement  in  the  Court 
below,  is  not  a  question  properly  before  us. 

The  question,  as  submitted  by  the  agreement  is,  whether 
the  assignment  of  Gerry  and  Weller  is  a  valid  instrument  in 
law,  upon  the  face  of  it,  or  fraudulent  and  voi^  as  to  such 
creditors  as  have  not  become  parties  to  it. 

We  think  the  principles  involved  in  this  question,  fully 
settled  by  the  case  of  Howell  v.  Edgai\  3  Scam,  417,  et  seq. 
and  the  authorities  there  cited,  and  that  no  additional  argu- 
ment is  necessary  to  elucidate  or  enforce  the  correctness  of 
that  decision. 

The  original  assignment  contains  a  clause  of  release  to  the 
assignors,  and  the  subsequent  agreement,  intended  as  a  modi- 
fication, even  if  it  had  been  signed  and  assented  to  by  Wal- 
worth &  Co.,  and  Geo.  Holton,  which  we  consider  essential  to 
its  validity,  does  not  change  the  original  assignment  in  this 
respect ;  and  although  the  right  of  a  failing  debtor  to  prefer 
one  or  more  of  his  creditors  by  deed  of  assignment,  if  prop- 
erly executed  and  without  fraud,  is  fully  recognized  as  law 
by  this  Court ;  still,  if  it  contains  a  condition  of  release  without 
provision  for  full  payment  of  the  demands  of  his  creditors,  it 
will  be  considered  fraudulent  and  void  in  regard  to  all  such 
creditors  as  are  not  parties  to  it,  and  will  not  prevent  them 
from  proceeding  to  judgment  and  execution,  as  though  no 
such  assignment  had  been  made,  as  long  as  the  property 
remains  in  the  possession  of  the  assignors  or  assignees  of 
such  an  assignment,  {a) 

For  these  reasons,  we  think  that  the  assignment  in  this 
case,  was  upon  the  face  of  it,  fraudulent  and  void  in  law,  as 
against  the  plaintiffs  in  error,  who  were  not  parties  to  it,  and 
that  the  Circuit  Court  erred  in  deciding  in  favor  of  the 
claimants,  Sigerson  &  Harrison,  in  the  first  instance,  and 
afterwards,  in  overruling  the  motion  of  the  defendants  below, 
for  a  new  trial. 

(a)  Conklin  v.  Carson,  11  111.  R.  503.    Finlay  v.  Dickerson,  29  III.  R.  9  and  cases  cited. 
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Judgment  reversed  with  costs,  and  the  cause  remanded 
with  instructions  to  the  Circuit  Court  to  render  judgment  in 
favor  of  the  plaintiffs  in  error  in  conformity  with  this  opinion. 

Judgement  reversed. 


i 


Dajstiel    S.    Eisinger   et  al.,   plaintiffs   in    en-or,   v.    Owen 
Cheney,  defendant  in  error. 

Error  to  McLean. 

The  law  is  well  settled,  that  he  who  prevents,  or  dispenses  with  the  per- 
formance of  a  condition,  cannot  take  advantage  of  the  non-performance. 
It  is  equally  well  settled,  that  where  there  are  mutual  conditions  to  be 
performed,  and  one  of  the  parties  has  incapacitated  himself  from  a  per- 
formance on  his  part,  which  condition  was  the  consideration  of  the  prom- 
ise to  be  performed  by  the  other,  that  such  incapacity  will  dispense  with 
performance,  or  an  offer  to  perform,  by  the  other  party  to  the  contract,  {a) 

Assumpsit  in  the  McLean  Circuit  Court,  brought  by  the 
defendant  in  error  againt  the  plaintiffs  in  error.  The  cause 
was  tried  at  the  September  term  1845,  before  the  Hon. 
Samuel  H.  Treat,  without  the  intervention  of  a  jury.  Judg- 
ment was  then  rendered  in  favor  of  the  plaintiff  below,  for 
the  sum  of  $101.25. 

A  history  of  the  case  appears  in  the  Opinion  of  the  Court. 

A.  Lincoln,  for  the  plaintiffs  in  error,  contended  that  the 
main  point  in  the  .  case  was,  whether  the  injunction  issued 
was  not  a  suflficient  excuse  for  Kisinger  and  Nye's  failure  to 
perform,  so  as  to  save  the  forfeiture  of  the  note.  He  cited 
1  U.  S.  Dig.  540,  §  QQ. 

J.  T.  8tuart  dk  B.  S.  Edwards,  for  the  defendant  in 
error. 

The  Opinion  of  the  Court  was  delivered  by 
Young,  J.*     This  was  an  action  of  assumpsit,  brought  by 
Owen  Chene}'^  against  Risinger  and  ]^ye  to  the  September 

(a)  Stickney  v.  Cassell,  1  Gil.  R.  422. 

•  Wilson,  C.  J.,  and  Justices  Lookwood  and  Caton,  did  not  sit  in  this  case. 
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term  1845,  of  the  McLean  Circuit  Court,  and  the  damages 
laid  at  three  hundred  dollars.  The  declaration  contains  two 
counts  :  the  first  on  a  promissory  note  made  by  Risinger  and 
Nye  to  Owen  Cheney,  for  the  sum  of  one  hundred  dollars, 
dated  at  Bloomington  the  31st  day  of  May,  1845,  and  paya- 
ble one  month  after  date ;  and  the  second  for  the  sum  of  one 
hundred  dollars,  for  interest  upon,  and  for  the  forbearance 
of  divers  large  sums  of  money,  &c.,  before  that  time  lent 
and  advanced  to  the  defendants,  &c. 

The  defendants  Risinger  and  JSlye  pleaded  7ion  assumjosit^ 
and  issue  being  joined  to  the  country,  the  cause  was  submit- 
ted to  the  Court  for  trial,  without  the  intervention  of  a  jury, 
it  being  agreed  by  the  parties,  that  all  matters  of  defence 
which  could  be  given  in  evidence  under  special  pleas,  should 
be  admitted  without  objection,  under  the  plea  of  non 
assumpsit. 

The  plaintiff,  Cheney,  then  read  in  evidence  to  the  Court, 
the  promissory  note  described  in  the  first  count  of  his  dec- 
laration, and  rested  his  case.  The  defendants,  Risinger 
and  ]^ye,  then  introduced  Zera  Patterson  as  a  witness,  who 
testified  that  the  said  note,  at  the  time  of  its  execution,  was 
deposited  with  him,  to  be  delivered  to  the  plaintiff,  Cheney, 
in  the  event  that  Risinger  and  Nye  should  fail  to  comply 
with  their  part  of  a  contract  entered  into  between  the  plain- 
tiff and  defendants,  on  the  same  day  the  note  was  given,  for 
the  purchase  of  a  mill,  macfhinery,  and  steam  engine,  by  the 
defendants  from  the  plaintiffs  ;  and  that  upon  the  maturity  of 
the  note,  he  had  delivered  it  to  the  attorney  of  the  plaintiff, 
without  any  further  permission  from  the  defendants.  The 
defendants  then  produced  and  read  in  evidence  a  bond 
executed  by  the  plaintiff  to  the  defendants,  in  the  penalty 
of  $200,  dated  May  31,  1845,  with  the  following  condition, 
to  wit :  That  if  the  said  Risinger  and  Nye  shall,  on  or  before 
the  first  day  of  July  next  (1845)  make,  execute,  and  deliver 
to  the  said  Owen  Cheney,  his  heirs  and  assigns,  a  good  and 
sufficient  warranty  deed  in  fee  simple  to  nine  acres  of  land, 
free  from  all  incumbrances  whatsoever;  which  said  nine  acres 
of  land  is  near    to  the  town   of  Pekin,   in  Tazewell  county, 
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and  was  formerly   owned   bj  Daniel   Dillon ;  and  shall  also 
execute  to  the  said  Owen  Cheney  their  promissory  notes  as 
follows  :  One  note  for   $50,   payable   the  18th  day  of  Novem- 
ber, 1845 ;  one   note  for  the  sum   of  850,  payable  in   twelve 
months  from  the  date  thereof ;  one  note   for  $50,  payable  in 
thirteen  months ;  one  note  for   $Y5,  payable  in  twenty  four 
months,  and  one  note  for  $75,  payable  in  twenty  five  months, 
from  the  said  date  ;  and   shall  also  deposit  with  the  said  Che- 
ney, as  collateral  security,  to  secure  the  payment  of  the  notes 
aforesaid,  a  note  against   Daniel  M.    Bailey  for   $250,  due  on 
the  18th   of  l!^ovember,   18-45  ;  and  shall  also  execute  to  said 
Cheney,  a  bond  binding  themselves  to  pay   in  two  years  from 
the  1st  day  of  May,   1845,   the  principal  and  interest  due  by 
said  Cheney,  on  a  mortgage  executed  by  him  to  the  State  Bank 
of  Illinos,  for  the  sum  of  $500,  with  interest  from  the  1st  day 
of  July,    1845  ;  which  said    mortgaged  debt  is   secured  by  a 
mortgage  upon   the   tract   of  land  in  McLean  county,  upon 
which  said  steam  mill  now  stands,   together  with   other  tracts 
of  land  in  said  county  ;  then  and  in   that  case,  Cheney  shall 
allow  said  Risinger  and  Nye,  at  their  own  "expense,   to  erect 
for  him  the  said  steam  mill,  and  all  the  machinery  pertaining 
thereto,  in  the  same  condition  the  same  now  is,  upon  the  said 
nine  acres   of  land   near   Pekin,  as  aforesaid ;  and  allow  the 
said  Risinger  and  Nye  to  use   and   occupy  said  mill  and  ma- 
chinery without   charge  or   rent   for   the   term  of  two  years 
from  the  1st  day  of  July  1845  ;  and  if  the  said  Risinger  and 
Nye  shall   well   and  truly  pay,  or  cause  to  be  paid,  the  said 
Bank  mortgage   with  accruing   interest  thereon  according  to 
the  conditions  of  the  bond  herein  before   described,  as  here- 
after to  be  executed  by  the   said   Risinger  and  Nye,  to  said 
Cheney ;  and  if  the   said  Risinger  and  Nye  shall  also  fully 
comply  on  their  part   as   herein  before   mentioned,  then  the 
said  Cheney  shall   make,  execute,  and  deliver  to  said  Risin- 
ger and  Nye    a  good  and  sufficient    deed  to  the  said  nine 
acres  of  land,   together  with   said  mill  and  machinery  to  be 
erected  thereon.     Now,   if,    upon  the  compliance  of  the  said 
Risinger   and   Nye  with  all  the  conditions   aforesaid  on  their 
part  to  be  kept  and  performed,  the  said  Cheney  shall  fully 
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comply  with  the  conditions  on  his  part  to  be  kept  and  per- 
formed, then,  and  in  that  case,  this  obligation  to  be  void, 
otherwise  to  become  absolute. 

(Signed)         Owen  Cheny."  [seal.] 

The  defendants  next  read  in  testimony  a  letter  from  Che- 
ney to  Risinger,  dated  July  10th,  1845,  which  is  as  follows: 
"  Sm — Agreeably  to  arrangements,  I  went  and  saw  Mr.  Yan- 
scoyac,  and  got  him  to  go  and  see  them  men,  and  they  say 
they  wont  let  the  mill  go,  until  they  have  as  much  land 
mortgaged,  as  is  unincumbered  of  theirs  ;  and  I  am  going  to 
see  one  of  my  brothers,  and  see  if  he  wont  mortgage  his  land 
and  take  the  obligation  from  you,  and  I  think  I  can  make  the 
arrangements,  and  if  can,  I  will  let  you  know  all  about  it 
in  four  or  live  days.  I  saw  Mr.  Gibbs,  and  I  am  satisfied 
that  their  engine  can  be  had  for  two  hundred  dollars,  the 
young  man  said  he  would  advise  his  father  to  take  that 
price.  I  will  write  as  soon  as  I  can  ascertain  what  can  be 
done,  which  will  be  in  four  or  five  days  at  the  farthest. 

(Signed,)         Owen  Cheney." 

The  defendants  then  i-ead  in  evidence  to  the  Court,  the 
record  of  the  proceedings  in  a  Chancery  suit  in  the  said 
Circuit  Court,  in  w^hich  William  H.  Thompson  was  com- 
plainant, and  the  said  Owen  Cheney,  and  one  Thomas  Che- 
ney were  defendants,  by  which  it  appeared  that  for  certain 
reasons  mentioned  and  set  forth  in  the  bill  of  complamt  of 
the  said  Thompson,  the  said  Owen  Cheney,  Thomas  Cheney, 
and  any  purchaser  or  purchasers,  agents,  attorneys  or  work- 
men under  them,  were  perpetually  enjoined  from  the  tearing 
down,  or  removal  of  the  said  mill,  machinery,  &c.,  until  the 
decree  made  in  the  said  chancery  suit  should  be  complied 
with  by  the  said  Owen  and  Thomas  Cheney. 

The  defendants  then  called  William  H.  Thompson  as  a 
witness,  who  testified  that  he  was  complainant  in  the  said 
suit  in  chancery  ;  that  Mr.  Yanscoyac  called  upon  him  before 
the  injunction  was  applied  for,  but  upon  the  same  day  on 
which  the  bill  was  filed,  and  wanted  to  know  if  Cheney 
could  not  make  some  arrangement  with  him,  by  which  he 
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the  Complainant,  Thompson,  would  suffer  the  said  mill  to  be 
removed. 

He  is  also  testified  that  afterwards,  on  the  3d  day  of  July, 
Cheney  called  upon  witness,  and  made  several  proposals  to 
witness,  to  induce  him  to  suffer  said  mill  to  be  moved,  but 
that  witness  had  never  given  his  consent  thereto. 

The  plaintiff  then  called  Yanscoyac  as  a  witness,  who  tes- 
tified, that  Cheney  did  not  send  him  to  see  William  H. 
Thompson,  but  that  witness  went  voluntarily,  having  first 
told  Cheney  that  he  was  going  for  that  purpose. 

Buck,  a  witness,  also  produced  and  sworn  on  the  part  of 
the  plaintiff",  testified  that  on  the  3d  day  of  July,  when  the 
defendant,  Risinger,  went,  as  witness  understood,  to  procure 
the  mill,  witness  heard  the  plaintiff,  Cheney,  tell  Risinger 
that  he  could  not  have  the  mill,  because  the  papers  were  not 
according  to  contract;  and  that  Risinger  answered  that  he 
believed  that  they  were  not ;  that  he  had  forgotten  to  bring 
one  of  them,  or  words  to  that  effect. 

The  defendants  then  introduced  Gridley  as  a  witness,  who 
testified  that  the  note,  in  the  declaration  described,  was  given 
in  consideration  of  the  execution  of  the  bond  by  the  plain- 
tiff, and  that  it  was  deposited  with  Patterson,  to  be  delivered 
to  witness  Gridley,  for  the  plaintiff  Cheney,  if  the  defendants 
did  not  comply  with  the  terms  of  the  contract ;  and  if  they 
did  comply,  it  was  to  be  delivered  up  to  the  defendants. 

This  was  all  the  evidence  in  the  case,  the  defendants 
not  offering  to  prove  on  their  part  either  performance,  or 
an  offer  to  perform,  and  the  plaintiffs  proving  no  damages 
sustained  by  reason  of  said  non-performance. 

Upon  this  evidence,  the  Court  found  the  issue  for  the 
plaintiff,  and  gave  judgment  thereon  against  the  defendants, 
Risinger  and  Nye,  for  the  sum  of  one  hundred  and  one 
dollars  and  twenty  five  cents  in  damages,  and  costs  of  suit. 

From  this  judgment  the  defendants,  Risinger  and  Nye, 
have  prosecuted  a  writ  of  error  to  this  Court,  and  now  assign 
the  following  as  causes  of  error,  to  wit : 

1.     The    Circuit    Court   erred    in    not   deciding,  that  the 
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injimction  which  restrained  the  plaintiffs  and  defendants 
from  removing  the  mill,  was  a  snificient  excuse  for  the  non- 
performance of  the  contract  by  the  defendants;  and 

2.  That  the  judgment  of  the  Court  below  should  have 
been  for  the  defendants,  and  not  for  the  plaintiff. 

It  appears  from  the  evidence  in  this  case,  that  the  note  sued 
upon  was  given  in  the  nature  of  liquidated  damages,  and 
deposited  in  the  hands  of  a  third  person,  to  be  delivered  to 
the  plaintiff,  Cheney,  if  the  defendants,  Risinger  and  IS'ye, 
should  fail  to  comply  with  their  part  of  the  contract,  and  the 
defence  set  up  by  the  defendants,  to  avoid  a  recovery  upon 
it,  is  failure  of  consideration.  The  contract  was  executory, 
and  was,  by  the  agreement  of  the  parties,  to  have  been 
executed  by  Risinger  and  ISTye,  on  or  before  the  1st  day  of 
July,  18i5.  They  did  not  perform,  or  offer  to  perform,  but 
allege  by  way  of  excuse,  that  they  were  prevented  from 
availing  themselves  of  the  benefit  of  the  contract,  by  reason 
of  the  injunction  which  had  restrained  the  removal  of  the 
mill,  and  in  consequence  of  which,  and  the  decree  in  the 
said  suit  in  chancery,  the  plaintiff  had  become  incapacitated 
from  complying  with  his  part  of  the  contract. 

It  was  contended  at  the  hearing  on  the  part  of  the  plain- 
tiff, that  as  the  defendants  had  knowledge  of  the  existence 
of  the  mortgage  to  the  Bank,  and  had  themselves  agreed  to 
execute  a  bond  to  the  plaintiff  for  the  payment  of  the  prin- 
cipal and  interest,  due  by  the  mortgage,  in  two  years  from 
the  1st  day  of  May,  1845  ;  and  that  as  the  injunction,  which 
prevented  the  removal  of  the  mill,  was  the  consequence  of 
that  rnortgage,  and  occasioned,  also,  by  the  intention  of  the 
parties  to  remove  the  mill  from  the  lands  thus  mortgaged, 
and  that  as  the  defendants,  by  paying  the  money  due  to  the 
Bank,  could  at  any  time  have  released  the  mill  from  the 
incumbrance  upon  it,  they  could  not  rightfully  insist  that  the 
plaintiff  was  in  default;  and  that,  consequently,  they  were 
not  discharged  from  their  liability  for  not  having  performed, 
or  offered  to  perform,  their  part  of  the  contract. 

The  position  is  not  tenable.  Risinger  and  I^Tye  did  not 
assume  the  debt  of  Cheney  at  the  Bank,  so  as  to  take  upon 
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themselves  the  burthen  of  discharging  the  land  from  the  in- 
cmiibrance  of  the  mortgage;  and  had  no  reason  to  expect 
that  any  difficulty,  growing  out  of  the  conduct  of  Cheney, 
would  have  prevented  the  removal  of  the  mill  at  the  time 
limited  by  the  contract.  They  were  to  execute  a  bond  to 
Cheney,  to  pay  the  principal  and  interest  accruing  on  the 
mortgage  debt  to  the  Bank,  in  two  years  from  the  1st  day  of 
July,  1845  ;  but  were  not  answerable  for  the  consequences, 
when  the  injunction  was  first  obtained,  or  subsequently, 
when  it  was  made  perpetual. 

They  had  a  right,  therefore,  to  insist  that  the  considera- 
tion for  which  the  note  in  question  was  given,  had  entirely 
failed,  and  that  no  recovery  could  be  had  upon  it.  The  letter 
of  the  j^laintitf  to  the  defendant,  Risinger,  of  July  18th,  1845, 
shows  that  he  was  endeavoring  to  remove  the  injunction  by 
procuring  his  brother  to  mortgage  his  lands,  and  to  take  the 
obligations  from  the  defendants  ;  and  that  he  did  not  consider 
the  defendants  bound  to  deliver  those  obligations  until  this 
difficulty  was  removed ;  and  the  testimony  of  Thompson 
amply  justifies  this  conclusion. 

The  law  is  well  settled,  that  he  who  prevents,  or  dis- 
penses with  the  performance  of  a  condition,  cannot  take 
advantage  of  the  non-performance.  And  it  is  equally  well 
settled,  that  where  there  are  mutual  conditions  to  be  per- 
formed, and  one  of  the  parties  has  incapacitated  himself  from 
a  performance  on  his  part,  which  condition  was  the  consi- 
deration of  the  promise  to  be  performed  by  the  other,  that 
such  incapacity  will  disj)ense  with  performance,  or  an  ofter 
to  perform,  by  the  other  party  to  the  contract.  2  Bibb,  218  ; 
Williams  v.  U.  S.  Bank,  2  Peters,  102 ;  1  Bibb,  380 ;  2  do. 
431 ;  3  J.  J.  Marshall,  690  ;  Seymour  v.  Bennett,  14  Mass. 
266 ;  Badlam.  v  TucJcer,  1  Pick.  28Y. 

We  are  therefore  of  opinion,  that  as  both  the  parties  were 
prevented  from  performing  their  several  undertakings  to 
each  other,  by  reason  of  the  injunction  which  was  issued  at 
the  suit  of  Thompson,  that  Cheney  is  to  be  regarded  as 
the  person  in  default,  by  having  permitted  the  continuance 
of  the  injunction  and  decree,  so  as  to  prevent  the   removal  of 
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the  mill,  that  the  consideration  of  the  note  has  failed,  and 
that  Cheney  ought  not  be  permitted  to  recover  npon  it 
against  the  defendants,  E.isinger  and  Nye.  Judgment  re- 
versed, with  costs. 

Judgment  reversed. 


Baknabas    E.    Eldkidge,    appellant,  v.  Nelson  K.owe, 
appellee. 

Appeal  from  Kendall. 

The  rule  is  well  established,  that  where  one  has  the  precedent  condition  in 
his  favor,  that  he  is  not  liable  to  an  action  until  the  other  has  performed  ; 
and  when  an  action  is  brought  upon  the  contract,  the  defendant  has  a 
right  to  require  the  plaintiff  to  prove  the  precedent  performance  on  his 
part,  according  to  the  agreement,  before  he  will  be  entitled  to  recover,  (a) 

If  work  is  performed,  or  materials  are  delivered,  though  not  according  to 
the  terms  of  the  agreement,  and  the  same  is  accepted  by  the  other  party  ." 
or  where,  without  any  new  agreement,  or  acceptance,  the  product  of  the 
labor,  or  the  materials  furnished  or  delivered,  are  appropriated  by  such 
party  to  his  own  use  and  benefit,  when  it  is  in  his  power  to  abandon  the 
same,  and  rescind  the  contract  in  toto,  without  an  abandonment  of  his 
o  wn  property,  the  plaintiff  will  be  entitled  to  recover  for  a  partial  per- 
formance of  the  contract. 

Where  a  remedy  is  afforded  for  a  partial  performance  only,  the  party  must 
not  sue  upon  the  original  agreement,  but  must  resort  to  an  action  upon 
the  new  agreement,  which  the  law  implies,  and  recover  upon  a  quantum 
meruit  or  quantum  valebant,  whatever  compensation  he  may  reasonably 
deserve  to  have  for  his  labor,  or  materials,  accepted  or  appropriated 
otherwise  than  according  to  the  terms  of  the  original  agreement. 

The  doctrine,  as  laid  down  in  2  Starkie,  97,  recognized  by  this  Court. 

If  a  person  should  contract  to  build  a  house,  or  a  wall,  or  to  construct  a 
ditch  or  a  fence  upon  the  land  of  another,  and  should  proceed  to  perform 
the  work  in  part,  and  afterwards  refuse  or  neglect  to  complete  the  residue 
according  to  the  terms  of  the  agreement,  it  would  be  impracticable  for 
the  employer  to  abandon,  and  he  may  properly  appropriate  the  work,  so 
far  as  it  may  have  progressed,  without  being  subject  to  an  action  upon  a 
quantum  meruit^  unless  he  should  render  himself  liable  by  an  acceptance. 

So,  if  a  person  should  agree  to  work  upon  the  plantation  of  another,  in  the 
performance  of  such  services  generally  as  are  incident  to  the  art  of  hus- 
bandry, here  his  labor,  upon  a  failure  to  perform  his  agreement,  would 
have  become  so  incorporated  with  the  soil,  and  so  mixed  up  with  the  gen- 
eral concerns  of  the  farm,  as  not  to  be  susceptible  of  sepai'ation  and 
abandonment,  and  the  employer,  as  a  necessary  consequence,  may  avail 
himself  of  its  benefits,  if  any,  without  danger  of  being  subjected  to  an 
(a)  Basset  t.  Child,  11  HI.  R.  569. 
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action  for  the  work  thus  imperfectly  or  defectively  performed.  In  those 
cases,  however,  of  part  performance  only,  or  defective  performance, 
where  the  employer  has  it  in  his  power  to  rescind  the  contract  in  toto, 
and  abandon  the  portion  performed,  he  will  be  required  to  do  so,  as  oth- 
erwise he  will  be  considered  as  acquiescing,  by  receiving  the  work,  and 
will  be  liable  upon  a  quantum  meruit  for  whatever  it  may  be  worth. 

If  a  contract  is  entire,  a  full  and  substantial  performance  of  a  condition 
precedent  by  the  plaintiff  must  be  shown,  before  he  can  recover  on  the 
contract ;  such  a  contract  cannot  be  affirmed  in  part  and  rescinded  as  to 
the  residue. 

A.  agreed  to  work  for  B.,  for  a  term  of  eight  months  for  the  sum  of  ninety 
dollars,  but  at  the  end  of  four  months,  without  any  fault  on  the  part  of 
B.,  he  left  his  employment.  Held  to  be  an  entire  contract,  and  that  A. 
could  not  recover  for  the  work  done.  » 

This  was  a  suit  originally  commenced  by  the  appellee 
against  the  appellant  before  a  justice  of  the  peace  of  Ken- 
dall county.  The  justice  rendered  a  judgment  in  favor  of 
the  plaintiff  for  $30,  and  costs.  The  defendant  appealed  to 
the  Circuit  Court,  and  the  cause  was  tried  before  the  Hon. 
John  D.  Caton  and  a  jury,  at  the  August  term  1844.  Yer- 
dict  and  judgment  for  the  plaintiff  for  $26.75, 

The  material  facts  will  be  found  in  the  Opinion  of  the  Court. 

0.  Peters^  for  the  appellant. 

The  evidence  shows  that  Rowe  contracted  to  work  for 
Eldridge  eight  months  for  an  agreed  price,  and  that,  without 
the  consent  of  Eldridge,  he  left  his  service  before  the  expi- 
ration of  the  term. 

By  the  very  terms  of  the  contract,  the  performance  of 
service  for  the  whole  time  was  a  condition  precedent,  and  he 
cannot  recover  until  he  shows  that  he  has  performed  on  his 
part.  The  promises  to  serve,  and  to  pay  were  entire  and 
independent.  Stark  v.  Pajrhei\  2  Pick.  268,  and  author- 
ities there  cited,  and  the  doctrine  fully  considered. 

There  was  no  promise  by  Eldridge  to  pay  after  Rowe  left 
his  service ;  it  was  a  mere  offer  to  compromise.  The  offer  to 
pay  thirty  dollars  was  not  assented  to  by  Rowe.  It  was, 
therefore,  clearly  not  binding  upon  Eldridge.  Rowe  must 
have  understood  that  there  was  no  agreement  on  the  part  of 
Eldridge  to  pay  him  thirty  dollars,  because  he  does  not  sue 
for  that  amount,  but  for  a  proportionate  amount  for  the  whole 
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eight  months.  But  even  if  there  was  a  promise  to  pay  thirty 
dollars,  the  promise  was  without  consideration,  and  was  a 
mere  nudum  pactum.  By  a  breach  of  the  contract  by  Eowe, 
Eldridge  was  absolved  from  the  contract  entirely. 

If  it  should  be  said  that  the  services  were  worth  some- 
thing, and  that  was,  therefore,  a  moral  obligation  to  pay 
their  actual  value,  it  is  answered,  that  a  moral  obligation  is 
not  a  sufficient  consideration  to  wake  a  promise  binding,  as 
is  very  forcibly  shown  in  the  case  of  Mills  v.  Wyman,  3 
Pick.  207. 

A.  Lincoln,  for  the  appellee,  rehed  upon  the  case  of 
Britton  v.  Turner,  6  New  Hamp.  418,  and  the  cases  there 
cited. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  originally  commenced 
before  a  justice  of  the  peace,  by  Rowe  against  Eldridge,  to 
recover  the  sum  of  $47.62,  for  work  and  labor  performed 
by  Eowe  for  Eldridge,  in  which  there  was  a  judgment  ren- 
dered in  favor  of  the  plaintiff  below,  before  the  justice,  for 
the  sum  of  $30,  and  costs. 

From  this  judgment,  the  defendant  below  prosecuted  an 
appeal  to  the  Kendall  Circuit  Court,  which  was  docketed 
for  trial  at  the  April  term  of  said  Court,  1844,  and  contin- 
ued. At  the  August  term  1844,  the  parties  appeared,  and 
the  cause  was  submitttd  for  trial,  to  a  jury.  The  plaintiff, 
Eowe,  then  proved  that  he  had  worked  for  the  defendant, 
Eldridge,  on  his  farm,  in  the  year  1843,  for  about  the  term  of 
four  months,  commencing  in  the  month  of  February,  and 
leaving  the  defendant's  employment  and  business  about  the 
last  of  June,  or  the  first  of  July  following,  and  that  his  labor 
was  worth  from  ten  to  twelve  dollars  per  month,  and  here 
rested  his  case. 

The  defendant,  Eldridge,  then  proved  by  Henry  Parsons, 
that  he  heard  a  conversation  between  one  Lake  and  the 
plaintiff,  Eowe,  on  the  29th  day  of  June,  1843,  in  which 
Lake  expressed  a  wish  that  the   plaintiff  would   go   to   the 
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South  with  him,  Lake,  to  which,  the  plaintiff  replied,  that 
he  did  not  know  whether  the  defendant,  Eldridge,  would  let 
him  off;  that  on  the  next  day,  or  the  day  following,  witness 
was  at  work  with  the  plaintiff  in  the  defendant's  field,  and 
in  a  conversation  then  had  with  the  plaintiff,  the  plaintiff 
said  he  wanted  to  go  to  the  South  with  witness,  but  did  not 
know  that  the  defendant  would  let  him  off;  that  witness  then 
asked  the  plaintiff  how  long  he  had  engaged  to  work  for  the 
defendant,  to  which  the  plaintiff  answered,  that  he  had 
agreed  to  work  for  the  defendant  eight  months  for  the  sum 
of  ninety  dollars.  The  same  witness  also  testified,  that  in 
a  day  or  two  after  this,  conversation,  the  plaintiff,  Rowe,  left 
the  employment  of  the  defendant,  Eldridge,  and  quit  work- 
ing for  him.  Parsons,  on  cross  examination,  also  testified 
that  the  plaintiff  held  the  last  mentioned  conversation,  on 
Wednesday  or  Thursday,  and  that  on  the  Monday  morning 
following,  the  plaintiff  left  the  defendant's  residence,  and  did 
not  return  to  work. 

Here  the  defendant  rested  his  defence. 

The  plaintiff  then  called  Elihu  Griswold,  who  testified 
that  the  plaintiff  sent  word  by  witness  to  the  defendant,  that 
he  would  not  work  for  him  any  more;  that  he,  witness,  went 
to  the  defendant's  house  and  delivered  said  message  to  the 
defendant,  to  which,  the  defendant  made  no  definite  reply, 
and  no  objection  of  any  kind.  Witness  could  not  recollect 
when  this  took  place,  but  thought  it  was  on  Monday  evening, 
a  day  or  two  after  the  plaintiff  ceased  to  work  for  the  de- 
fendant. The  plaintiff  then  re-called  Petit,  his  first  witness, 
who  testified  that  he  had  a  conversation  with  the  defendant, 
after  the  plaintiff  had  quit  working  for  him,  in  which  he  told 
the  witness,  that  Rowe  was  going  to  quit  work ;  that  he  had 
made  Rowe  three  propositions,  to  wit : 

1.  That  Rowe  should  work  out  his  time ; 

2.  Or  get  some  other  man  to  work  it  out  for  him  ;  or, 

3.  That  he,  Eldridge,  would  pay  him  $30  for  what  he 
had  done ;  and  that  Rowe  was  to  let  him  know  on  that  day 
which  he  would  do  ;  that  Eldridge  also  stated  in  the  same 
conversation,  that  Rowe  had  sent  him  word,  within  the  time 
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allowed  for  that  purpose,  that  he  was  not  going  to  work  for 
him  any  longer ;  and  that  Eldridge  then  said,  he  did  not  con- 
sider that  he  was  hold  en  to  pay  him  any  thing  for  what  he  had 
done,  because  he  had  not  taken  up  with  either  of  the  propo- 
sitions. The  witness  also  testihed,  that  this  conversation 
with  the  defendant  was  in  the  evening  of  the  same  day,  or 
day  after  the  plaintiif  quit  working  for  the  defendant ;  he 
thought  on  Monday  or  Tuesday  evening.  The  witness  fur- 
ther testified,  that  he  understood  from  the  defendant  in  the 
same  conversation  that  the  plaintiff  had  left  his  service  be- 
fore the  three  propositions,  before  referred  to,  were  made  to 
him.  The  defendant  then  proved  an  account,  by  way  of  set- 
off against  the  plaintiff,  for  $3.20.  This  was  all  the  evidence 
in  the  cause. 

Upon  this  testimony,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff,  Rowe,  for  $26.75.  The  defendant,  Eldridge, 
moved  for  a  new  trial  which  was  overruled  by  the  Court, 
and  a  judgment  rendered  against  the  defendant  on  the  ver- 
dict of  the  jury  for  $26.75,  and  cost  of  suit. 

From  this  judgment,  the  defendant,  Eldridge,  has  prosecu- 
ted an  appeal  to  this  Court,  and  now  assigns  the  following  as 
causes  of  error  to  wit : 

1.  The  Circuit  Court  erred  in  rendering  a  judgment  in 
favor  of  the  appellee,  when  it  should  have  been  for  the  ap- 
pellant ;  and 

2.  The  Court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  evidence  shows  that  Rowe  had  agreed  to  work  for 
Eldridge  on  his  farm  for  the  term,  of  eight  months  for  the 
sum  of  ninety  dollars,  and  that  Rowe  left  his  employment  and 
ceased  to  work  for  him  at  the  end  of  four  months,  without 
the  consent  and  without  any  fault  on  the  part  of  Eldridge  ; 
and  the  question  now  is.  Ought  Rowe  to  recover  pro 
tanto,  for  so  much  work  as  he  has  performed  for  Eldridge, 
upon  a  qicantum  meruit  f  The  general  rules  which  govern 
in  ordinary  cases  of  contract  for  work  and  labor,  are  simple 
and  easily  understood,  but  often  difficult  in  their  practical 
application  to  many  of  the  cases   which  arise  in  the  country, 


96  SUPKEME  COURT. 

Eldridge  v.  Rowe. 

and  are  constantly  presented  in  our  Courts  for  adjudication. 
The  loose  manner  in  wliicli  parties  frequently  express  them- 
selves in  making  verbal  agreements,  and  not  unfrequently 
when  the  contracts  are  in  writing,  often  obscures  the  inten- 
tion, and  necessarily  involves  the  proper  construction  to  be 
given  to  them  by  Courts  and  juries,  in  much  doubt  and  per- 
plexity. The  main  object  to  be  arrived  at,  is  the  intention 
of  the  parties,  and  effect  is  always  to  be  given  to  that  inten- 
tion, whenever  it  can  be  done  without  doing  violence  to  the 
plain  and  obvious  meaning  and  import  of  the  language  em- 
ployed by  the  parties  themselves,  in  making  the  agreement. 
When  an  agreement  is  fairly  entered  into,  and  upon  a  good 
and  valid  consideration,  it  should  be  faithfully  performed, 
and  neither  party  is  at  liberty  to  disregard  it,  or  to  perform 
it  otherwise  than  according  to  his  engagement ;  and  the  rule 
is  well  established,  that  where  one  has  the  precedent  condi- 
tion in  his  favor,  that  he  is  not  liable  to  an  action  until  the 
other  has  performed ;  and  when  an  action  is  brought  upon 
the  contract,  the  defendant  has  a  right  to  require  the  plain- 
tiff to  prove  the  precedent  performance  on  his  part,  accor- 
ding to  the  agreement,  before  he  will  be  entitled  to  recover. 
And  it  is  our  duty  to  discountenance  any  departure  from 
this  rule,  which  will  allow  a  party  to  abandon  his  underta- 
king at  pleasure,  and  resort  to  a  quantum  meruit,  where  a 
part  of  the  agreement  only  has  been  performed. 

There  are  many  cases,  however,  where,  upon  partial  per- 
formance, a  party  may  recover,  but  each  case  must  ne- 
cessarily depend  upon  its  own  circumstances,  and  especially 
upon  the  conduct  of  the  opposite  party  to  the  contract.  As 
if,  for  instance,  the  work  performed,  or  materials  delivered, 
although  not  delivered  according  to  the  terms  of  the  agree- 
ment, should  be  accepted  by  the  person  for  whom  performed 
or  delivered  ;  or  where,  without  auy  new  agreement  or  ac- 
ceptance, the  product  of  the  labor  or  the  materials  furnished 
or  delivered,  are  appropriated  by  the  person  to  his  own  use 
or  benefit,  when  it  is  in  his  power  to  abandon  the  same,  and 
rescind  the  contract  in  toto,  without  an  abandonment  of  his 
own  property.     It  would  be  requiring  too  much  of  a  party  to 
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compel  him  to  abandon  liis  own  property,  because  the  otlier 
party  had  thus  incorporated  his  labor  with  it,  in  a  manner 
incompatible  with  the  agreement.  But  in  cases  where  the 
contract  may  be  rescinded,  the  law  will  not  permit  one  per- 
son thus  to  appropriate  the  labor  or  property  of  another, 
without  a  just  compensation,  proportionate  to  its  value,  but 
will  leave  him  to  his  action  upon  the  contract,  for  damages, 
according  to  the  injury  sustained,  against  the  party  in 
default. 

But  in  all  these  cases,  where  a  remedy  is  afforded  for  a 
partial  performance  only,  which  are  to  be  regarded  as  ex- 
ceptions to  the  general  rule,  the  party  must  not  sue  upon 
the  original  agreement,  as  he  cannot  prove  performance  in 
full,  but  must  resort  to  an  action  upon  the  new  agreement, 
which  the  law  implies,  and  recover  upon  a  quantum  meruit^ 
or  quantum  valebant,  whatever  compensation  he  may  reason- 
ably deserve  to  have  for  his  labor  or  materials,  when  thus 
accepted  or  appropriated  otherwise  than  according  to  the 
terms  of  the  original  agreement. 

And  this  is  the  doctrine,  as  laid  down  by  Starkie,  in  his 
treatise  on  Evidence,  vol.  2,  page  97,  which  will  be  found  to 
be  supported  by  many  adjudged  cases.  As,  for  instance, 
"where  the  plaintiff,  under  a  special  agreement,  has  execu- 
ted the  work  improperly,  since  he  has  not  done  that  which 
he  engaged  to  do,  and  which  is  the  consideration  of  the 
defendant's  promise  to  pay,  it  seems  to  be  now  well  settled, 
that  the  plaintiff  must  recover,  if  he  can  recover  at  all,  upon 
the  quantum  meruit,  and  that  he  cannot  recover  more  than 
the  value  of  the  work  and  materials  to  the  defendants.  And 
where  the  plaintiff  has  executed  his  work  so  ill  that  the 
defendant  has  derived  no  benefit  from  it,  or  none  which 
exceeds  the  value  of  whatever  may  have  been  paid  upon  it 
by  the  defendant,  the  law  will  not  allow  him  to  recover 
at  all." 

And  again,  it  is  often  difficult  to  distinguish  between  what 
may,  and  what  cannot,  from  its  nature,  be  abandoned  ;  and 
what  act,  or  acts  on  the  part  of  the  person,  for  whose  use 

VOL.    VII.  13 
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the  work  is  performed,  or  materials  furnished,  will  amount  to 
an  acceptance. 

If  a  person  should  contract  to  build  a  house,  or  a  wall,  or 
to  construct  a  ditch  or  a  fence  upon  the  land  of  another, 
and  should  proceed  to  perform  the  work  in  part,  and  after- 
wards refuse,  or  neglect  to  complete  the  residue,  according 
to  the  the  terms  of  the  agreement,  this  would  be  a  case,  where 
it  would  be  impracticable  for  the  employer  to  abandon,  and 
he  may  properly  appropriate  the  work,  as  far  as  it  may  have 
progressed,  without  being  subject  to  an  action  upon  a  quan- 
tum meruit^  unless  he  should  render  himself  liable  by  an 
acceptance  as  before  prescribed. 

So,  if  a  person  agree  to  work  upon  the  plantation  of 
another,  in  the  performance  of  such  services  generally  as 
are  incident  to  the  art  of  husbandry,  here  his  labor,  upon  a 
failure  to  perform  his  agreement,  would  have  become  so  in- 
corporated with  the  soil,  and  so  mixed  up  with  the  general 
concerns  of  the  farm,  as  not  to  be  susceptible  of  separation 
and  abandonment,  and  the  employer  as  a  necessary  conse- 
quence, may  avail  himself  of  its  benefits,  if  any,  without 
danger  of  being  subjected  to  an  action  for  the  work  thus 
imperfectly  or  defectively  performed.  («) 

But  in  all  cases  of  part  performance  only,  or  defective 
performance,  where  the  employer  has  it  in  his  power  to  re- 
scind the  contract  in  toto,  and  abandon  the  portion  performed, 
he  will  be  required  so  to  do,  as  otherwise  he  will  be  consid- 
ered as  acquiescing,  by  receiving  the  work,  and  will  be  liable 
over  upon  a  quantum  meruit  for  whatever  it  may  be  worth. 

But,  as  I  before  remarked,  when  the  agreement  is  entire,  a 
full  and  substantial  performance  of  a  condition  precedent  by 
the  plaintiff  must  be  shown  before  he  can  recover  on  the 
contract ;  for  an  entire  contract  cannot  be  afiirmed  as  far  as 
it  has  been  performed  and  rescinded  as  to  the  residue.  1 
Marshall,  227 ;  Munford  v.  Martin^  6  Monroe,  609,  et  seq. 

Testing  this  case  hj  the  rules  prescribed  in  similar  cases, 
and  it  is  obvious,  that  the  plaintiff  below  had  no  legal  right 
to  recover  for  the  four  months'  labor  he  had  performed.      He 

(a)  Badgley  v.  Heald,  4  Gil.  R.  64  and  note. 
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had  agreed  to  labor  on  tlie  farm  of  Eldridge,  for  the  terai  of 
eight  months  for  the  sum  of  ninety  dollars,  and  he  has  not 
performed  his  agreement ;  and  it  is  no  objection  to  say  that 
Eldridge  has  received  the  benefit  of  his  labor,  this  being  a 
case,  where,  from  its  nature,  Eldridge  could  not  separate  the 
products  of  his  labor  from  the  general  concerns  of  his  farm 
and  ought  not,  therefore,  to  be  responsible  to  any  extent  what- 
ever, for  not  doing  that  which  was  imj)ossible. 

l^or  was  the  defendant,  Eldridge,  holden  by  his  proposition 
to  compromise,  as  it  appears  from  the  evidence,  that  it  was 
not  accepted  by  the  plaintiff,  Rowe,  which  was  essential  to 
its  validity. 

We  are  of  opinion,  therefore,  that  the  Circuit  Court  erred 
in  refusing  a  new  trial,  and  that  the  plaintiff,  Eowe,  is  not 
entitled  to  recover  for  a  part  performance  of  his  contract. 

Judgement  reversed  with  costs,  and  cause  remanded. 

KoEKisTEE,  J.  dissented. 

Judgment  reversed. 


RuDOLPHUS    Rouse",  plaintiff  in   error,  i).  The    County    of 
Peoeia,  defendant  in  error. 

Error  to  Peoria. 

The  correct  rule  of  practice  is,  not  to  entertain  a  motion  in  arrest  of  judg- 
ment after  the  overruling  of  a  demurrer  to  the  declaration,  and  the  fact 
whether  the  demurrer  was  argued  or  not,  will  not  vary  the  application 
of  the  rule,    {a) 

A  contract  for  the  support  of  a  pauper,  or  for  medical  services,  will  not  be 
obligatory  upon  the  county,  unless  the  overseers  of  the  poor,  or  a  major- 
ity of  them,  shall,  in  the  first  instance,  make  such  a  contract,  and  report 
the  same  to  the  County  Commissioners'  Court  for  approval.  The  Court 
may  then  approve,  increase,  or  diminish  the  sum  agreed  to  be  paid  by 
the  overseer,  according  to  circumstances,  and  make  an  appropriation  for 
its  payment  out  of  the  county  treasury.  If  the  overseers,  or  the  Court 
should  refuse  or  neglect  to  perform  their  respective  duties  in  the  premises 
the  remedy,  in  the  first  instance,  is  by  a  writ  of  mandamus,  and  not  by 
suit  in  the  Circuit  Court  against  the  county  ;  and  by  appeal,  if  necessary 
from  the  final  order  or  judgment  of  the  County  Commissioners'  Court.  (5) 

Assumpsit  in  the    Peoria    Circuit   Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.     The  cause 

(o)  Browner  v.  Lomax,  23  111.  R.  496. 
(6)  Seagraves  v.  Alton,  13  111.  R.  373. 
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was  heard  at  the  October  term  1844,  the  Hon.  John  D. 
Caton,  presiding.  There  was  a  demurrer  to  the  declaration, 
which  was  overruled,  and  the  defendant  abiding  by  the 
demurrer,  the  plaintiff  took  judgment  for  want  of  a  plea. 
On  an  inquest  of  damages,  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  $116,  and  judgment  was  rendered  thereon 
by  the  Court.  A  motion  in  arrest  of  judgment  was  made  and 
sustained,  and  judgment  rendered  by  the  Court  against  the 
plaintiff  for  costs. 

The  special  causes  of  demurrer,  the  reasons  for  an  arrest 
of  judgment,  and  other  proceedings  in  the  cause  are  set  forth 
in  the  Opinion  of  the  Court. 

H.  0.  Merriman,  for  the  plaintiff  in  error,  made  the  fol- 
lowing points : 

1.  The  Court  had  original  jurisdiction  of  the  suit.  Ver- 
million Co.  V.  Knight,  1  Scam.  97,  and  the  Acts  there 
referred  to. 

2.  One  overseer  can  bind  the  County.  Laws  of  1838-9, 
139  ;  Palmer  v.  Vanderhurgh,  3  Wendell,  183  ;  Todd,  v. 
Sirdsall,  1  Cowen,  260 ;  Lee  v.  Deerfield,  3  !New  Hamp. 
290 ;  Cargill  v.  Wiscassett,  2  Mass.  548 ;  Doggett  v.  Dedliam, 
lb.  564 ;  Warren  v.  Islehorough,  20  Maine,  (7  Shepley,) 
445 ;  Pittstown  v.  Plattshurgh,  18  Johns.  418  ;  Story's  Agen- 
cy, §§  304,  305. 

3.  '^o  report  of  matters  of  this  kind  required  by  the  Act 
of  1839.     Laws  of  1838-9. 

4.  If  a  report  is  required  by  law,  it  is  only  directory,  and 
cannot  affect  rights  of  third  persons.  King  v.  Butler,  15 
Johns.  281 ;  Wade  v.  Salem,  7  Pick.  333 ;  Story's  Agency, 
314. 

5.  On  motion  in  arrest  of  judgment,  the  promise  laid  in 
the  declaration  will  be  presumed  to  be  an  express  promise. 
Beecker  v.  Beecker,  7  Johns.  99  ;  Kiting  v.  Vanderlyn,  4 
do.  238.  ISTo  motion  of  this  kind  should  be  entertained  after 
a  demurrer  to  the  declaration.  Kdiaards  v.  Blunt,  1  Strange, 
426 ;  Creswell  v.  PacJcham,  6  Taunton,  650. 
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J.  B.  Thomas^  for  the  defendant  in  error. 
I.  The  declaration  shows  no  cause  of  action  against   the 
county. 

1.  The  justices  of  the  peace  in  each  justice's  district  in 
the  several  counties  of  this  State,  in  conjunction  with  some 
person  appointed  by  the  County  Commissioners'  Court,  con- 
stitute the  overseers  of  the  poor.  Laws  of  1838-9,  138  ; 
Gale's  Stat.  523,  section  one,  and  part  of  section  four  re- 
pealed by  section  seven  of  Act  of  1839  ;  lb.  521 ;  Laws  of 
1811,  190'. 

2.  These  overseers  must,  in  every  district,  consist  of  at 
least  three  persons,  and  in  some  of  four.  Gale's  Stat.  400, 
§3. 

3.  The  act  of  any  one  of  these  overseers  is  null  and  void, 
and  therefore  the  county,  in  this  case,  is  not  liable  to  pay  for 
services  rendered  to  the  pauper,  Styles,  by  the  request  of 
Hamlin  alone.  Trttstees  of  Williamsburgh  v.  Trustees  of 
Jackson^  11  Ohio,  40.  In  the  case  of  Downing  v.  JRugar, 
21  Wend.  1Y8,  it  was  held  that  the  assent  of  both  overseers 
was  necessary ;  but  where  one  acted  in  a  case  of  pressing 
emergency,  it  was  considered  that  the  assent  of  the  other 
might,  for  the  furtherance  of  the  ends  of  justice,  be  pre- 
sumed. Such  presumption  is,  in  the  case  at  bar,  negatived 
by  the  averment  in  the  declaration  that  Hamlin  was  the  only 
acting  overseer  of  the  poor  in  his  district.  Wicklaer  v. 
Eookfeller,  6  Cowen,  276,  279,  280 ;  Story  on  Agency  44-5, 
§  42  ;  First  Parish  in  Sutton  v.  Cole,  3  Pick.  243 ;  Damon 
v.  Granby,  2  do.  352 ;  6  do.  198  ;  12  Mass.  194-5. 

In  cases  of  public  agents  authorized  to  act  jointly,  all  must 
join  or  the  act  is  invalid,  although  the  majority  of  a  committee 
may  act  legally,  &c.  Co.  Litt.  181,  C;  Comyn's  Dig.  ^'- At- 
t'yr  a  11^  2  Rolle's  Abr.  "  Feoffment;'  8  ;  1  Bac.  Abr.  ''Au- 
thority'''' C.  319  ;  Guthrie  v.  Armstrong,  5  Barn.  &  Aid.  528. 

4.  The  law  requiring  at  least  three  overseers,  and  there 
being  but  one,  as  the  declaration  shows,  he  has  no  power  to 
act.     Downing  v.  Rugar,  21.  Wend.  178,  ubi  sujpra. 

5.  The  contract  with  the  plaintiff  was  illegal  and  void,  as 
not  being  made  in  the  mode  appointed  by  law.     Gomley  v. 
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Allen,  5  Cowen,  644;  Hull  v.  Overseers  of  Oneida,  19  Johns. 
256,  259 ;  Comjn's  Dig.  ''Atfijy  C;  lb.  C.  13,  and  in  note 
(?') ;  Evarts  v.  Adams,  12  Johns.  352  ;  Yoorhis  v.  Whipple, 
7  do.  89  ;  Slower  v.  Allen,  5  Cowen,  654,  664,  670 ;  Story 
on  Agency,  §§  165,  lYO,  172  ;  Contra,  ex  parte  Dow,  1  Cowen, 
205,  which  is  overruled  by  the  case  in  4  Cowen,  141. 

6.  If  the  charge  is  a  legal  one,  the  remedy  is  by  man- 
damus, 19  Johns.  259  ;  6a?j9«rfe  Nelson,  5  Cowen,  423  ;  Adam.s 
V.  The  Supervisors  of  Columbia  Co.  8  Johns.  323,  326. 

The  plaintiff's  authorities  do  not  controvert  any  of  these 
positions. 

In  the  case  of  Yermillion  Co.  v.  Knight,  1  Scam.  97,  the 
contract  was  made  under  a  law  giving  exclusive  supervision 
of  the  poor  to  the  County  Commissioners'  Courts.  But 
those  Courts  are  to  judge  of,  and  settle  all  county  matters. 
In  that  case,  they  did  so.  Palmer  v.  Yandenburgh,  3  Wend. 
196. 

The  order  to  be  made  by  a  justice  of  the  peace,  by  the  law 
of  New  York,  is  analagous  to  the  appropriation,  &c.,  by  the 
County  Commissioners'  Court  under  our  law.  Presumption 
in  this  case  is  rebutted  by  the  declaration  alleging  Hamlin 
to  be  the  only  acting  overseer. 

In  the  cases  from  20  Maine,  445 — 1  Cowen,  260 — 3  New 
Hamp.  290,  the  selectmen  had  absolute  power  to  afford  rehef 
to  paupers,  the  order  of  one  being  made,  assent  of  others 
presumed.  Here  it  is  otherwise  ;  there  is  no  such  unlimited 
discretion,  the  taking  and  reporting  of  the  bond  would  evi- 
dence assent,  and  moreover,  the  presumption  of  assent  of 
justices  is  rebutted  by  narr.  King  v.  Butler,  15  Johns. 
281,  is  explained  by  6  Cowen,  276. 

He  says  plaintiff  need  not  look  to  see  whether  agent  has 
made  his  report,  &c.  But  the  law  is  otherwise ;  acting  with 
an  agent,  he  must  look  into  the  agent's  authority.  Wade  v. 
Salem,  7  Pick.  333  ;  Story  on  Agency,  314. 

To  show  that  express  promise  will  be  presumed  after  ver- 
dict, he  has  cited  Beecker  v.  Beecker,  7  Johns.  103,  and 
Elting  v.  Yanderlyn,  4  do.  237.  Contra,  12  Johns.  352  ;  19 
do.  256 ;  5  Cowen,  654. 
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II.  1.  The  declaration  showing  no  cause  of  action,  the 
judgment  was  properly  arrested.  Where  there  are  several 
counts  in  narr.  and  one  or  more  are  defective,  and  a  general 
verdict  is  rendered,  judgment  should  be  arrested.  6  T.  R. 
37Y;  2  Mass.  406;  11  do.  59;  Doug.  37Y;  12  Wend.  374; 
2  Mass.  50,  53. 

2.  After  judgment,  a  man  may  allege  any  thing  on  the 
record  in  arrest  of  judgment,  which  may  be  assigned  for 
error  after  judgment.  2  Rol.  716,  C.  30,  45;  1  Salk.  77; 
Gould's  PI.  496. 

As  to  arresting  judgment  on  return  of  the  inquiry,  see  1 
Eng.  Com.  Law  R.  650 ;  1  Strange,  425 ;  2  Mass.  326  1 
Caines,  lOi. 

The  propriety  is  indicated  of  first  raising  the  objection  to 
the  narr.  on  demurrer  as  a  matter  of  convenience.  It  was 
done  in  this  case. 

Merriman,  in  reply,  cited  Salem  v.  Andover,  4  Mass.  441 ; 
Downing  v.  Jiuga?',  21  Wend.  178  ;  Ohieyv.  Wicks,  18  Johns. 
123 ;  Cornwall  v.  Gould,  4  Pick.  446 ;  Minot's  Dig.  title 
^''Amendment.''''  As  to  the  motion  in  arrest  of  judgment,  2 
Duer's  Pr. 

The  Opinion  of  the  Court  was  delivered  by 

Young;  J.*  This  was  an  action  of  asumpsit,  brought 
by  Rudolphus  Rouse  against  the  county  of  Peoria,  to 
the  May  term  of  the  Peoria  Circuit  Court,  A.  D.  1844, 
on  a  special  agreement  made  with  Ralph  Hamlin,  an  overseer 
of  the  poor  for  Peoria  precinct,  wl  ich  is  a  justice's  precinct, 
for  the  sum  of  $300,  which  he  alleges  is  due  and  unpaid  by 
said  county,  for  medical  services,  labor  and  skill,  performed 
and  employed  by  the  said  plaintiif  as  a  physician,  in  the 
curing  of  one  Styles,  who  was  a  settled  pauper  in  the  said 
precinct  for  the  six  months  next  preceding  the  rendition  of 
said  services,  for  which  the  plaintiff  insists  that  the  county 
of  Peoria  is  liable. 


*Pdrple,  J.,  having  been  of  counsel,  did  not  sit  in  this  case.  Wilson,  C.  J.  was  not 
present  at  the  argument,  and  gave  no  opinion. 


04:  SUPEEME  COURT. 

Rouse  V.  The  County  of  Peoria. 

The  declaration  contains  three  counts  to  which  there  was 
a  demurrer,  and  the  following  causes  assigned  as  special 
causes  of  demurrer,  to  wit : 

1.  Because  the  overseer  of  the  poor  had  no  authority  to 
bind  the  county  by  'contract,  except  in  conjunction  with  the 
justices  of  the  peace  of  the  district. 

2.  Because  it  does  not  appear  that  the  overseers  of  the 
poor  ever  made  any  report  to  the  County  Commissioners' 
Court  of  the  plaintiff's  claim  in  the  premises;  or  that  the 
said  Styles  was  a  pauper,  or  entitled  to  any  relief  under  the 
provisions  of  the  tliird  section  of  the  Act  of  February  19, 
1839. 

3.  Because  the  county  cannot  by  law  make  provision  for 
the  payment  of  expenses  incurred  in  the  maintaining  of  pau- 
pers, except  upon  the  report  of  the  overseers  of  the  poor. 

4.  Because  the  action  of  assumpsit  cannot  be  maintained 
against  the  county  under  the  circumstances,  nor  for  the 
causes  stated  in  the  declaration ;  that  the  overseers  of  the 
poor,  and  not  the  County  Commissioners,  have  the  exclusive 
control  of  the  paupers,  and  are  bound  to  make  report  to  the 
County  Commissioners'  Court,  and  that  after  such  report 
is  made,  that  Court  can"  only  be  compelled  by  writ  of 
mandamus  to  perform  their  duty,  in  making  the  proper 
appropriations.  To  this  demurrer  there  was  a  joinder  by 
the  plaintiff,  and  the  demurrer  afterwards  overruled  by  the 
Court. 

The  defendant  having  abided  by  the  demurrer,  the  plain- 
tiff took  judgment  for  want  of  a  plea ;  a  writ  of  inquiry  was 
awarded,  an  inquisition  of  damages  had  by  the  sheriff,  and 
a  verdict  returned  in  favor  of  the  plaintiff  for  the  sum  of 
$116,  in  damages. 

The  defendant  then  moved  in  arrest  of  judgment,  for  the 
following  reasons  to  wit : 

1.  Because,  by  the  law,  the  said  Ralph  Hamlin,  alone, 
had  no  power  or  authority  to  make  sny  contract  to  bind  the 
cou..ty ; 

2.  Because  an  overseer  of  the  poor  can  do  no  act  bind- 
ing the  county,  except  in  conjunction  with  his  associates  as 
a  board ; 
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3.  Because  it  does  not  appear  that  the  said  Hamlin,  or 
the  overseers  of  the  poor,  confided  the  care  of  the  said  Styles 
to  a  householder,  and  took  a  bond,  specifying  the  sum  to  be 
paid  by  the  county  for  his  keeping,  &c.,  according  to  the 
second  section  of  the  Act  of  February  2,  1839 ; 

4.  Because  the  declaration  does  not  state  that  the  said 
Hamlin,  or  any  overseer  or  overseers,  ever  made  any  report 
in  relation  to  the  alleged  pauper  to  the  County  Commission- 
ers' Court,  as  required  by  the  third  section  of  the  same  Act; 

5.  Because  the  County  Commissioners'  Court  cannot 
legally  make  any  appropriation  for  the  support  of  paupers 
until  after  the  overseers  shall  have  reported  as  aforesaid  ; 

6.  Because  the  County  Commissioners'  Court,  in  the  first 
instance,  has  exclusive  jurisdiction  over  the  subject  matter 
of  this  suit,  and  are  bound  to  exercise  a  discretion  in  making 
the  proper  appropriations ; 

7.  Because  the  County  cannot  be  sued  in  this  Court, 
upon  any  contract  made  by  the  overseer  of  the  poor,  the  only 
remedy  being  by  appeal  from  the  order  of  County  Commis- 
sioners' Court  in  case  they  refuse  to  make  the  proper  ap- 
propriation ; 

8.  Because  this  Court  has  nq  original  jurisdiction  of  this 
suit ;  and 

9.  Because  it  is  not  shown  by  the  declaration,  that  the 
said  Styles  is  or  was  a  pauper,  by  six  months'  residence  in 
the  county,  or  otherwise  entitled  to  relief 

This  motion  in  arrest  ©f  judgment  was  sustained  by  the  Court, 
and  a  judgment  rendered  in  favor  of  the  defendant  for  costs. 

The  following  are  assigned  as  errors  for  the  reversal  of 
said  judgment  in  this  Court,  to  wit : 

1.  The  Circuit  Court  erred  in  sustaining  the  defendant's 
motion  in  arrest  of  judgment ; 

2.  The  Circuit  Court  erred  in  rendering  judgment  against 
the  plaintiff"  for  the  costs  of  the  suit  ; 

3.  The  Circuit  Court  erred  in  refusing  to  render  judg- 
ment for  the  plaintiff  in  accordance  with  the  return  of  the 
sheriff',  and  verdict  of  the  jury,  upon  the  writ  of  inquiry  is- 
sued in  said  cause,  for  the  sum  of  $116,  as  found  by  said  jury ; 

VOL.   VII.  14 
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4.  The  Circuit  Court  erred  in  sustaining  a  motion  in 
arrest  of  judgment  for  a  supposed  defect  in  the  declaration, 
after  a  demurrer  to  the  declaration  had  been  filed  and  over- 
ruled. 

This  whole  case,  as  we  understand  it,  presents  but  two 
questions,  necessary  to  be  considered :  J^irst,  in  regard  to 
the  correctness  of  the  practice  in  allowing  a  motion  in  arrest 
of  judgment,  after  a  demurrer  to  the  declaration  overruled ; 
and,  /Secondly,  in  relation  to  the  right  of  the  plaintiff  to  re- 
cover against  the  county,  under  the  facts  and  circumstances 
stated  in  the  pleadings. 

As  to  the  first  question,  we  have  no  doubt,  but  that  accord- 
ing to  the  authorities,  the  correct  rule  of  practice  is,  not  to 
entertain  a  motion  in  arrest  of  judgment  upon  the  overruling 
of  a  demurrer  to  the  delaration  ;  and  it  makes  no  difference  in 
the  application  of  the  rule  in  such  a  case,  whether  the  demur- 
rer was  argued  or  not.  Edwards  v.  Blunt^  1  Strange, 
426;  Creswell  v.  Packham,  6  Taunton,  650.  In  the  latter 
case,  the  declaration  contained  three  special  counts,  and  the 
money  counts.  The  defendant  demurred,  alleging  "that 
the  said  declaration  and  the  matters  therein  contained,  were 
not  sufficient  in  law,  &c."  The  plaintiff  joined  in  demurrer. 
There  was  no  argument,  and  the  Court  decided  generally, 
that  the  declaration  was  sufiicient. 

A  writ  of  inquiry  was  executed,  and  general  damages 
found  for  the  plaintiff. 

Sergeant  Haywood  obtained  a  rule  nisi  to  arrest  the  judg- 
ment on  certain  objections  to  the  money  counts.  Sergeant 
Best  insisted  contra,  that  no  motion  in  arrest  of  judgment 
could  be  entertained  after  judgment  on  the  demurrer,  and 
cited  the  case  of  Edwards  v.  Blunt,  1  Strange,  426. 

Per  Curiam.  "  The  doctrine  in  the  case  of  Edwards  v. 
Blunt,  1  Strange,  426,  is,  that  where  the  defendant  might, 
on  arguing  the  demurrer,  have  availed  himself  of  the  excep- 
tions, he  shall  not  afterwards  move  in  arrest  of  judg- 
ment. 

The  defendant  might  have  taken  this  exception  in  substance 
on  the  demurrer,  for  he  might  have  objected  to  the  vicious 
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counts,  and  have  abtained  judgment  on  them ;  no  damages 
could  ever  have  been  assessed  thereon,  and  he  is  not  without 
remedy  by  writ  of  error.  It  is  more  convenient  to  adhere 
to  that  practice,  than  to  indulge  the  defendant  with  relief 
now  on  motion.  Though  I  am  aware  of  the  new  view,  in 
which  the  objection  presents  itself,  namely,  that  judgment 
cannot  be  with  propriety  entered  for  these  general  damages, 
and  yet  it  is  more  convenient  to  compel  parties  to  come,  in 
the  first  instance,  with  every  objection."     Rule  discharged. 

This  case  is  different  from  one,  where  a  judgment  by 
default  is  taken  in  the  first  instance,  and  no  demurrer  is 
opposed  by  the  defendant  to  the  plaintiff's  declaration.  In 
that  case,  the  defendant  does  not  waive  his  right  to  move  in 
arrest  of  judgment,  for  substantial  defects  in  the  declaration, 
notwithstanding  he  may  have  attended  the  execution  of  the 
writ  of  inquiry.  Callegan  v.  Hallett^  1  Caines,  104 ;  Graham's 
Practice,  642. 

We  think  the  correct  rule  was  laid  down  by  the  Court  in 
Cresswell  v.  Packham^  and  ought  not  to  be  departed  from  in 
practice  in  the  Circuit  Courts.  But  as  such  a  decision  in 
this  case  would  subject  the  parties  to  great  inconvenience 
and  expense,  by  sending  them  back  to  the  Court  below, 
when  no  possible  good  can  be  accomplished  by  so  doing,  it 
will  be  better,  in  this  instance,  to  let  that  question  go,  and  to 
consider  this  case  rather  as  an  exception  to  the  rule,  than  a 
departure  from  it,  and  to  proceed  at  once  to  a  decision  upon 
the  merits. 

The  fifth  section  of  the  Act  relative  to  paupers,  approved 
March  3,  1845,  Revised  Statutes  of  1845,  page  403,  which 
is  substantially  the  same  as  the  corresponding  Act  of  1839, 
cited  by  the  counsel  in  the  argument,  provides,  that  the  justi- 
ces of  the  peace  in  each  justice's  district,  in  conjunction 
with  such  other  person  as  the  County  Commissioners  in  the 
several  counties  in  this  State  may  appoint,  shall  be,  and  are 
hereby  made  overseers  of  the  poor,  and  are  vested  with  the 
entire  and  exclusive  superintendence  of  the  poor  in  their 
respective  districts,  excepting  in  cases  of  corporate  towns 
or  cities,  to  which  such  superintendence  and  jurisdiction 
shall  be  by  law  granted." 
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The  sixtti  section  provides,  that  "  it  shall  be  the  duty  of 
said  justices  within  their  respective  districts,  and  the  person 
appointed  as  aforesaid,  diligently  to  inquire  after  all  such 
persons  as  are  unable  to  earn  a  livelihood,  in  consequence 
of  any  bodily  infirmity,  idiocy,  lunacy,  or  other  unavoidable 
cause,  and  to  provide  for  them  the  necessary  comforts  of 
life,  by  confiding  the  care  of  such  poor  person  or  persons  to 
some  moral  and  discreet  householder  or  householders  in  the 
district  of  sufficient  ability  to  pro^dde  for  them.  And  any 
person  to  whom  the  care  of  such  poor  person  shall  be  com- 
mitted, shall  execute  a  bond  to  the  county  in  wliich  such 
poor  person  shall  reside,  conditioned  that  he  will  treat  such 
poor  person  with  humanity,  and  aiford  to  him  or  her  the 
necessary  attention  and  comforts  of  life,  fitted  to  his  or  her 
condition.  Said  bond  shall  set  forth  the  sum  to  be  given  by 
said  county  for  keeping  such  poor  person  or  persons." 

The  seventh  section  provides,  that  "said  overseers  shall,  at 
each  session  of  the  County  Commissioners'  Court,  make  a 
full  report  of  their  actings  and  doings  under  this  Act,  and 
return  a  list  of  all  the  poor  in  their  respect  districts, 
specifying  the  age,  sex,  and  infirmities  of  each." 

The  eighth  section  provides,  that  "upon  the  making  of 
said  report,  it  shall  be  the  duty  of  the  several  County  Com- 
missioners' Courts  to  make  such  appropriations  as  will  jus- 
tify the  person  having  the  custody  of  any  such  poor  person 
in  affording  to  him  or  her  suitable  clothing,  and  such  com- 
forts as  may  be  suitable  to  their  state  and  condition," 

The  ninth  section  provides,  that  "any  sum  set  forth  in  the 
bond  executed  to  any  county  as  aforesaid,  may  be  lessened  or 
increased  at  the  discretion  of  said  county,  without  affecting, 
in  either  case,  the  validity  of  the  bond." 

Thus,  it  will  be  seen  that  the  justices  of  the  peace  in  such 
jus^ces'  districts  are  constituted  ex  officio,  overseers  of  the 
poor  of  such  district,  in  conjunction  with  an  overseer  of  the 
poor  to  be  appointed  by  the  County  Commissioners'  Court ; 
and  these  overseers  are  together  to  exercise  a  general  super- 
intendence over  the  poor  for  the  district. 

In  this  case,  Hamlin  was  the  overseer  appointed  by  the 
County  Commissioners'  Court  for  the   Peoria  district ;  but  it 
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does  not  appear  from  the  record  that  any  of  the  justices  of 
that  district  acted  with  him  in  making  the  contract  with  the 
plaintiff,  Rouse.  On  the  contrary  it  appears,  that  whatever 
agreement  was  entered  into  was  made  by  Hamlin  and  Rouse 
alone. 

This  was  an  unauthorized  exercise  of  power  by  Hamlin,  as 
no  such  agreement  could  have  been  legally  made  without  the 
concurrence  of  the  justices  of  the  district,  acting  in  the  char- 
acter of  overseers  of  the  poor,  or  at  least  a  majority  of  the  whole 
taken  together,  the  overseer  appointed  by  the  County  Com- 
missioners' Court  inclusive ;  as  this  was  not  done,  we  hold 
that  the  contract  is  not  obligatory  upon  the  county. 

Again,  it  is  required  by  the  seventh  section,  as  above 
quoted,  that  the  overseers  of  the  poor  shall  report  their 
proceedings  to  the  County  Commissioners'  Court ;  and  by 
the  eighth  section,  that  Court  is  required  to  make  such 
appropriations  for  the  support  of  such  poor  persons,  to  be 
thus  reported  as  may  appear  under  the  circumstances,  to  be 
reasonable  and  proper. 

'No  report  has  been  made  in  this  case  by  the  overseers  of 
the  district,  and,  consequently,  no  appropriation  has  been 
made  by  the  County  Commissioners'  Court,  to  meet  the 
demand  of  Rouse  for  the  medical  services  rendered  to  the 
pauper  Styles,  at  the  request  of  Hamlin.  How  could  this 
have  been  otherwise  under  the  circumstances  ? 

We  are  therefore  of  opinion,  that  before  a  contract  in  such 
a  case  can  be  properly  considered  as  obligatory  upon  the 
county  that  the  overseers  of  the  poor,  or  a  majority  of  them, 
should,  in  the  first  place,  make  the  contract  with  the  person 
who  is  to  support  or  render  service  to  the  pauper ;  that  a 
report  of  such  contract  should  be  made  to  the  County  Com- 
missioners' Court,  and  that  the  County  Commissioners'  Court 
should  either  approve,  increase,  or  diminish  the  sum  agreed 
to  be  paid  by  the  overseers,  and  make  an  appropriation  for 
its  payment  out  of  the  county  treasury.  If  the  overseers  or 
the  Court  should  refuse  or  neglect  to  perform  their  respec- 
tive duties  in  the  premises,  the  remedy,  in  the  first  instance, 
is  by  a  writ  of  mandamus,  and  not  by  suit,  as  in  this  case  in 
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tlie  Circuit  Court  against  the  county;  and  bj  appeal,  if 
necessary,  from  the  final  order  or  judgment  of  the  County 
Commissioners'  Court. 

It  was  doubtless  intended  by  the  legislature,  that  the 
County  Commissioners'  Court  should  exercise  a  general 
supervision  and  control  over  the  acts  of  the  overseers  of  the 
poor,  and  especially,  in  relation  to  the  payment  of  all  sums 
of  money  for  the  support  of  paupers  out  of  the  county 
treasury.  Any  other  construction  of  the  Act  in  question, 
might  lead  to  the  most  injurious  consequences  to  the  best 
interests  of  the  county.  If  a  single  overseer  of  the  poor 
may  bind  the  county  to  the  payment  of  three  hundred  dol- 
lars, by  a  single  contract,  as  in  this  case,  it  would  not  take 
many  such  overseers,  or  many  such  contracts  to  bankrupt 
the  most  wealthy  and  prosperous  county  in  the  State. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 


IvET  Reynolds,  administrator  of  William  McFatridge,  de- 
ceased, et  al.,  plaintiffs  in  error,  v.  John  M.  Henderson, 
administrator  of  John  Henderson,  deceased,  defendant  in 
error. 

Error  to  Johnson. 

A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending  the  in- 
junction, A.  died.  Several  executions  had  issued  before  the  injunction 
was  granted,  the  first  of  which  was  issued  within  a  year  after  the  rendi- 
tion of  judgment.  B.  died  and  the  administrator  of  A.  sued  out  a  writ 
of  5a./«.  to  revive  the  judgment  against  the  administrator  and  others, 
heirs  at  law  and  terre  tenants  of  B.  The  sci.  fa.  was  demurred  to,  but 
overruled,  and  judgment  rendered  in  favor  of  the  plaintiflF  against  the 
heirs  and  terre  tenants,  and  execution  awarded  against  them  in  respect 
to  the  lands  described  in  the  writ,  and  for  costs  of  suit :  Sdd,  that  the 
heirs  and  administrators  were  properly  joined  as  defendants  in  the  writ : 
Held,  also,  that  the  rendition  of  the  judgment  and  issuing  of  execution 
created  a  lien  upon  the  lands  of  the  defendants,  which  was  not  affected 
by  his  death,  and  that  the  administrator  of  the  plaintiff  was  entitled  to 
an  execution  against  the  lands. 

SciKE  FACIAS,  in   the  Johnson  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiffs  in  error.     The 
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cause  was  heard  at  the  October  term  1845,  upon  demurrer, 
before  the  Hon.  "Walter  Bi  Scates,  the  demurrer  overruled, 
and  judgment  for  plaintiff,  &c. 

The  material  facts  appear  in  the  opinion  of  the  Court. 

D.  J.  Baker,  for  the  plaintiffs  in  error. 

The  plaintiffs  in  error,  besides  the  assignment  of  the  general 
error  of  the  Circuit  Court  in  the  overruling  of  the  defendant's 
demurrer,  and  the  giving  of  said  judgment  against  the  defend- 
ants other  than  the  said  Ivej  Reynolds,  administrator  as 
aforesaid,  specify  these  points,  to  wit : 

1.  Proceedings  by  scire  facias  in  his  case,  to  subject  to 
sale  for  the  payment  of  the  judgment  mentioned,  the  lands  of 
which  McFatridge,  deceased,  died  seized,  and  which  upon 
his  death,  descended  to  his  heirs  at  law,  cannot  be  sustained, 
unless  nihil,  as  to  the  administrator  of  said  deceased,  had 
been  first  returned.  6  Bac.  Ab.  114,  title  "  Scire  Facias  ;  " 
also,  2  Saund.  R.  Y2  f.  n.  (3.) 

2,  The  administrator  of  the  deceased  has,  under  the  laws 
of  this  State,  when  the  estate  of  the  deceased  is  insolvent,  the 
whole  and  entire  control  of  the  estate,  both  real  and  personal, 
of  the  deceased,  whom  he  represents,  in  respect  to  the  pay- 
ment of  the  debts  of  the  deceased,  and  the  sole  power  to 
subject  the  same  to  sale  for  that  purpose  ;  and  when  there  is 
a  personal  representative  of  the  deceased  debtor,  it  is  not  in 
the  power  of  his  judgment  creditor  to  withdraw  from  him  this 
control  and  authority  in  the  way  now  attempted  to  be  done 
in  this  case  ;  and  if  the  lands  described  in  the  writ  oi  scire  facias 
shah  be  sold  on'  this  judgment,  it  will,  notwithstanding,  be 
competent  for  the  administrator  to  sell  the  same  lands  again, 
under  an  order  of  the  Circuit  Court  obtained  according  to  the 
provisions  of  the  statute  in  such  case  made  and  provided,  and 
the  title  acquired  by  the  purchaser  under  the  execution 
against  the  heirs  in  this  case  or  in  other  words,  the  sale,  if 
made  on  this  judgment,  cannot  deprive  the  administrator  of 
the  right  to  sell  the  same  lands  under  an  order  of  the  Court, 
and  the  title  acquired  under  the  latter  sale  will  prevail 
against  that  acquired  under  the  former,     R.  L.   648,  §§  110, 
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114.  Personal  estate  insufficient,  order  to  sell  lands  to  pay- 
debts  may  be  obtained.  R.  L.  650,  §§  119,  120.  Proceeds 
of  such  sale  made  legal  assets.  lb.  Q4:Q,  §  105.  Proceedings 
when  estate  is  insolvent.  lb.  64Y,  §  109.  Certified  copy  of 
judgment,  evidence,  &c.  lb.  648,  §  112.  Power  and  juris- 
diction of  Probate  Court.     lb.  616,  §  15. 

The  uniform  practice  for  sixteen  years,  under  the  Act  of 
1839,  concerning  wills  and  settlements  of  estates,  has  been 
in  favor  of  the  plaintiffs  in  error.  By  the  common  law,  only 
the  goods  and  chattels  of  the  debtor,  and  the  annual  profits 
of  the  land,  as  they  arose,  and  not  the  land  itself,  were  liable 
to  execution  for  debt  or  damages,  &c.  Toller  on  Executors, 
409-416.  3  Jacob's  Law  Die,  title,  "  Heir.''''  An  execution 
cannot  issue  against  decedent's  estate,  on  a  judgment  ob- 
tained against  him  in  his  hfetime ;  but  all  such  judgments 
must  be  classed  against  the  estate,  according  to  the  provi- 
sions of  the  administration  law.  1  Mass.  421.  If  estate  of 
deceased  is  insolvent,  the  heirs  are  entitled  to  the  rents  and 
profits  of  his  real  estate,  until  it  is  sold  for  his  debts.  Gibson 
V.  Farley,  16  do.  280. 

3.  The  lien  of  the  judgment  mentioned  in  this  writ  of 
scire  facias,  does  not  authorize  the  judgment  creditor  in  this 
case,  by  this  mode  of  proceeding,  to  obtain  a  sale  of  the  lands 
of  William  McFatridge,  after  his  death,  and  of  which  he  died 
seized,  when  there  is  a  personal  representative,  as  there  is 
in  this  case  ;  but  the  lien  of  the  judgment  mentioned,  if  sub- 
sisting after  the  death  of  McFatridge  and  the  appointment 
of  his  administrator,  can  be  successfully  asserted  only  by  the 
claim  of  priority  or  preference  of  payment  in  the  disposition 
of  the  assets  in  the  hands  of  his  administrator,  from  what 
source  soever  obtained.  As  to  order  in  which  debts  are  to 
be  paid,  at  the  common  law,  see  Toller  on  Executors,  258, 
et  seq.  3  Bac.  Abr.  ^79. 

The  Act  of  February  12,  1823,  does  not  embrace  judg- 
ments, and  this  Court  recognizes  doctrine  of  vested  rights 
and  liens  of  judgments  and  executions  accrued  under  Act  of 
February  17,  1823,  and  of  January  17,  1825.  Betts  v.  Bond, 
Bre.  223,  Woodworth  v.  Paine'' s  Administrators,  do.  294-5. 
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See,  also,  R.  L.  371,  §§  1,  2 ;  also  Act  relative  to  wills  and 
testaments,  &c.,  64:Q  §§  105,  120, 110, 114.  This  Act  repeals 
divers  Acts  and  laws,  and  all  Acts  and  laws  conflicting  with 
its  provisions,  with  a  saving  of  all  rights  accrued  under  them, 
&c.,  §  140. 

4.  The  joinder  in  this  writ  of  scire  facias,  of  the  per- 
sonal representative  and  the  heirs  of  William  McFatridge, 
deceased,  is  irregular  and  without  law  to  justify  the  same. 

e/i  O.  Conkling,  for  the  defendant  in  error. 

Under  the  peculiar  laws  of  England,  the  decisions  that 
sci.  fa.  must  first  issue  against  personal  representatives  were 
very  proper,  for  the  personal  effects  descended  to  the  exec- 
utor or  administrator,  and  the  real  estate  to  the  heirs,  and 
the  administrator  had  no  interest  whatever  in  the  real  estate. 
But  the  English  Courts  also  decided  that  every  person,  who 
was  to  be  made  better  or  worse  by  the  issuing  of  execution, 
should  be  joined  in  the  scire  facias.  1  Salt.  319 ;  Johnson 
V.  Parmely,  17  Johns.  271 ;  Griffin's  Heirs  v.  Wilson,  1  J. 
J.  Marsh.  210.  Under  our  statute,  the  administrator,  in  his 
representative  capacity,  has  an  interest  in  the  lands  in  case 
goods  and  chattels  are  insufficient  to  satisfy  the  debts.  In 
case  they  are  insufiicient,  he  should  be  made  a  party,  for  it 
may  be  that  he  has  satisfied  the  claim  out  of  the  personal 
effects. 

The  statute  in  reference  to  the  distribution  of  estates  is 
only  directory  to  executors  after  claims  shall  have  been  filed, 
and  does  not  destroy  the  lien  of  Judgment  creditors.  If  so, 
the  specific  lien  created  by  mortgage  must  also  be  destroyed, 
for  there  is  no  difference  as  far  as  the  rights  of  creditors  are 
concerned  between  such  a  lien  and  that  of  judgment  cred- 
itors. This  point  has,  in  effect,  been  decided  in  the  case  of 
Ballentine  v.  Beall,  3  Scam.  20. 

The  Opinion  of  the  Court  was  delivered  by 

Toting,  J.*      The  record  in   this   case  shows,  that  John 


•  Wilson,  C.  J.,  and  Justices  Lookwood  and  Caion  did  not  sit  in  this  case. 

VOL.  vn.  15 


114  SUPREME  COURT. 

Reynolds,  adm'r,  et  al.  v.  Henderson,  adm'r. 

Henderson  recovered  a  judgment  against  William  McFat- 
ridge  in  an  action  of  covenant,  in  the  Johnson  Circuit  Court, 
at  the  April  term  1830,  for  the  sum  of  $624.64,  on  which 
several  executions  issued,  without  being  satisfied,  the  first 
of  which  was  issued  within  a  year  and  a  day,  from  the  last 
day  of  the  term  at  which  the  judgment  was  rendered  ;  that 
at  the  October  term  1831,  McFatridge  filed  a  bill  in  Chan- 
cery, and  obtained  an  injunction,  restraining  Henderson  from 
the  collection  of  his  judgment  at  law ;  which  chancery  suit 
was  continued  from  term  to  term  until  the  November  term 
1840,  at  which  time  the  injunction  was  dissolved;  that  in  the 
mean  time,  Henderson  had  died  intestate  on  or  about  the 
2l8t  day  of  February,  1839 ;  that  letters  of  administration 
were  then  granted  upon  his  estate  to  John  M.  Henderson  by 
the  Probate  Justice  of  the  Peace,  in  Macoupin  county,  that 
being  the  county  in  which  said  John  Henderson  lived  at  the 
time  of  his  death ;  that  McFatridge  also  departed  this  life, 
intestate,  on  or  about  the  25th  day  of  January,  1840,  without 
having  in  any  manner  paid  or  satisfied  said  judgment,  and 
that  letters  of  administration  were  granted  upon  his  estate 
to  Ivey  Reynolds,  one  of  the  plaintiff's  in  error,  by  the  Pro- 
bate Justice  of  the  Peace  of  Johnson  county,  that  being  the 
county  in  which  the  said  McFatridge  resided  at  the  time  of 
his  death ;  that  said  McFatridge  died  insolvent  and  that  his 
personal  property  is  insufficient  to  pay  the  debts  and  claims 
against  his  estate,  exclusive  of  said  judgment  and  costs ;  that 
McFatridge  died  seized  of  the  following  real  estate,  to  wit : 
The  north  west  quarter  of  fractional  section  nine  (9),  in 
township  fifteen  (15)  south,  in  range  four  (4)  east  of  the 
third  principal  meridian,  containing  99  ijo  acres,  and 
the  north  west  quarter  of  the  south  west  quarter  of  section 
twenty  (20),  in  the  same  township  and  range,  containing 
forty  acres,  besides  some  other  lands,  all  of  which  the  de- 
fendant in  error  contends  is  subject  to  be  sold  for  the  satisfac- 
tion of  said  judgment,  by  virtue  of  the  lien  which  attached 
to  said  lands,  before  the  death  of  the  intestate,  McFatridge. 

Upon  this  statement  of  facts,  John  M.  Henderson,  as  ad- 
ministrator of  John  Henderson,  deceased,  sued  out  a  writ  of 
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scire  facias  against  the  plaintiflPs  in  error,  as  administrator, 
heirs  at  law,  and  terre  tenants  of  the  said  William  McF^t- 
ridge,  deceased,  requiring  them  to  show  cause  at  the  May 
term  of  the  said  Johnson  Circuit  Court,  1844,  why  the  said 
defendant  in  error,  as  such  administrator,  should  not  have 
execution  of  the  said  judgment  against  them,  or  some  of 
them,  by  a  sale  of  said  lands,  &c. 

The  cause  was  then  continued  from  term  to  term  until  the 
May  term,  1845,  at  which  time  the  plaintiffs  in  error  filed  a 
demurrer  to  the  said  scir^e  facias,  to  which  there  was  a  join- 
der by  the  defendant  in  error,  and  the  cause  again  continued 
until  the  October  term  1845,  when  the  demurrer  was  over- 
ruled by  the  Court.  The  plaintiffs  in  error  abiding  by  the 
decision  upon  the  demurrer,  the  judgment  mentioned  in  the 
scire  facias  was  revived  for  the  sum  of  $624.64,  and  costs 
of  suit,  with  an  order  that  the  defendant  in  error,  who  was 
plaintiff  below,  have  execution  as  such  administrator,  of  said 
judgment,  with  interest  from  the  29th  day  of  April,  1830» 
against  said  defendants,  except  the  said  Ivey  Reynolds,  to 
be  levied  of  the  lands  and  tenements  of  which  the  said 
William  McFatridge,  at  the  time  of  his  death,  died  seized, 
as  described  and  set  forth  in  the  said  scire  facias,  to  wit : 
the  north  west  quarter  of  fractional  section  nine,  (9),  in 
township  fifteen,  (15)  south,  range  four  (4)  east,  containing 
99  100  acres,  and  the  north  west  quarter  of  the  south'  w-est 
quarter  of  section  twenty  (20)  in  the  same  township  and 
range,  containing  forty  acres,  and  the  costs  of  suit  to  be  taxed 
at  $11.62i. 

From  this  judgment,  the  defendants  below  have  prosecu- 
ted a  writ  of  error  to  this  Court,  and  assign  the  following  as 
causes  of  error,  to  wit: 

1.  Tha^  a  scire  facias  cannot  be  prosecuted  against  the 
heirs  at  law  of  McFatridge,  so  as  to  subject  the  real  estate 
to  execution,  until  nihil  had  been  first  returned  as  to  the 
administrator  of  the  deceased. 

2.  That  the  estate  of  McFatridge  being  insolvent,  his 
lands  can  only  be  sold  on  the  application  of  the  administrator 
for  the  payment  of  his  debts ;  and  that  the  judgment  credi- 
tors can  only  obtain  satisfaction  of  their  judgments  by  com- 
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ing  in  for  a  porportionate  sliare  of  the  assets,  after  they  shall 
have  been  thns  realized  by  the  administrator,  according  to 
the  class  to  which  such  judgments  against  the  estate  may 
belong ; 

3.  That  the  Circuit  Court  erred  in  deciding  that  the  lien 
mentioned  in  the  scire  facias  continued  after  the  death  of 
McFatridge;  and 

4.  That  the  joinder  of  the  administrator  with  the  heirs 
at  law  of  the  decedent,  in  the  scire  facias,  was  erroneous, 
and  vitiates  the  whole  proceeding. 

The  foregoing  statement  of  facts  are  recited  at  length  in 
the  scire  facias,  and  the  demurrer  admits  them  to  be  true ; 
and  it  is  only  necessary,  therefore  to  inquire  whether  the  pro- 
cess is  regular  and  against  the  proper  parties ;  and  whether 
Henderson's  judgment,  which  had  become  a  lien  upon  the 
lands  of  McFatridge  by  operation  of  law  in  his  lifetime,  still 
continued  to  operate  after  his  decease. 

And,  first,  as  to  the  proper  parties  to  be  made  defendants 
by  the  scire  facias.  It  would  seem  that  the  objection  for  a 
misjoinder  is  not  well  taken  in  a  case  like  this.  Here  there 
had  been  a  judgment  against  McFatridge  in  his  lifetime, 
which  had  become  a  lien  upon  his  lands,  and  the  adminis- 
trator, as  well  as  the  heirs,  was  interested  in  the  payment  of 
it,  if  he  had  sufficient  assets  in  his  hands;  or  in  showing  that 
it  had  already  been  paid,  if  such  had  been  the  fact,  at  the 
time  of  suing  out  the  writ,  as  the  administrator  of  the  judg- 
ment creditor  had  his  election,  either  to  resort  to  his  lien 
upon  the  lands  for  payment,  which  might  call  forth  a  defence 
from  the  heirs,  as  well  as  the  administrator,  or  to  demand 
payment  from  the  administrator  out  of  the  personal  efiects  of 
the  estate,  which  would  be  a  proceeding  against  the  admin- 
istrator alone.  In  this  case,  it  is  the  object  of  th^  plaintiff  to 
subject  the  lands  to  execution  by  virtue  of  his  lien,  and  the 
heirs  and  administrator  are  properly  joined  as  the  defend- 
ants. 

The  3Yth  section  of  the  Revised  Statutes  of  1845,  which 
is  similar  to  the  former  law  on  this  subject,  provides,  "  that 
whenever  a  judgment  has  been  or  may  hereafter  be  obtained 
in  any  Court  of  record  in  this   State,  against  any  person,  or 
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persons,  who  has,  or  shall,  after  the  rendition  of  such  judg- 
ment, die,  it  shall  be  lawful  for  the  execution  to  issue  against 
the  lands  and  tenements  of  said  deceased  person,  or  persons, 
without  first  reviving  the  judgment  against  their  heirs,  or 
legal  representatives ;  provided,  however,  that  the  plaintiff, 
or  plaintiffs  in  execution,  or  his  or  their  attorney,  shall  give 
to  the  executor  or  administrator,  if  there  be  any,  of  said 
deceased  person,  or  persons,  at  least  three  months  notice  in 
writing  of  the  existence  of  said  judgment  before  the  issuing 
of  the  execution  ;  and  provided  further,  that  no  execution 
shall  issue  until  after  the  expiration  of  twelve  months  from 
the  death  of  such  deceased  person  or  persons."  From  this 
section  it  manifestly  appears,  that  an  administrator  should 
have  notice  of  such  a  proceeding,  and  that  it  is  not  error  to 
make  him  a  party  to  the  scire  facias  for  that  purpose.  In  the 
case  of  MitchelVs  heirs  v.  Smith''s  heirs,  1  Littell,  243,  the 
scire  facias  was  to  revive  a  judgment  in  ejectment,  and  the 
question  was,  whether  the  heirs  alone,  or  the  personal  repre- 
sentatives, should  have  been  made  defendants.  The  Court 
said :  "Had  the  judgment  in  ejectment  been  obtained  against 
Mitchell  alone,  the  scire  facias  against  his  heirs,  without 
joining  his  administrator  or  executor,  would  have  been  im- 
proper. That  upon  a  judgment  for  damages  and  costs, 
recovered  against  the  ancestor  in  his  lifetime,  the  heir  at 
common  law  was  in  no  manner  liable;  and  although  the  heir 
is  made  liable  by  the  Act  of  Assembly  subjecting  lands  to  the 
payment  of  debts,  he  is  only  made  so  in  a  joint  action,  against 
him  and  the  personal  representatives." 

So  it  was  determined  in  the  case  of  GriffitK's  heirs  v.  Wil- 
son, 1  J.  J.  Marsh.  209,  that  "  a  judgment  against  one  in  a 
personal  action  must  be  revived  against  his  personal  repre- 
sentatives, or  against  them  and  the  heirs;  and  where  the 
judgment  is  against  one  who  has  since  died,  the  scire  facias 
may  issue  against  the  heirs,  without  the  terre  tenants,  or 
without  styling  the  heirs  terra  tenants.  The  heirs  are  liable 
as  tenants,  and  a  sci.  fa.  against  the  terre  tenants,  without 
the  heirs  would  be  erroneous  ;  as  there  could  be  no  judgment 
against  the  terre  tenants,  unless  there  is  a  return  that  there 
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are  no  heirs,  or  that  they  have  no  lands.     Bac.  Abr.  "  Scire 
Facias,''  418. 

In  this  case,  the  scire  facias  is  against  the  heirs,  terre  ten- 
ants, and  administrator,  and  service  npon  all,  and  we  hold 
the  process  and  service  to  be  regular  and  proper. 

In  regard  to  the  question  of  lien,  and  of  the  prior  right  of 
the  plaintiff  to  have  execution  of  the  judgment  of  his  intestate 
by  a  sale  of  the  land  of  the  deceased,  it  is  provided  by  the 
second  section  of  the  Act  relative  to  judgments  and  execu- 
tions, approved  January  17,  1825,  "that  when  any  judgment 
shall  have  become  a  lien  as  aforesaid,  and  the  defendant  hap- 
pens to  die  before  execution  shall  have  been  issued  thereon, 
the  remedy  of  the  person  in  whose  favor  the  said  judgment 
shall  have  been  rendered,  shall  not  be  delayed  or  suspended 
by  reason  of  the  non-age  of  any  heir  or  heirs  of  such  defend- 
ant ;  but  no  execution  shall  issue  upon  such  judgment  until 
the  expiration  of  one  year  after  the  death  of  such  defendant, 
nor  shall  any  previous  law  of  this  State,  which  gives  no  pref- 
erence to  the  claims  of  a  creditor  of  a  deceased  debtor,  be 
so  construed  as  to  impair  or  affect  the  lien  of  any  judgment 
as  aforesaid."  And  in  the  proviso  to  the  iirst  section  of  the 
same  Act,  it  is  declared,  "that  in  case  the  party  in  whose 
favor  any  such  judgment  shall  have  been  entered,  shall  be 
restrained  by  injunction  out  of  Chancery,  an  order  of  any 
Judge  or  Court,  either  from  issuing  execution,  or  selling 
thereon,  the  time  during  which  he  shall  be  so  restrained 
shall  not  be  deemed  or  considered  as  any  part  of  the  said 
seven  years."     Gale's  Stat.  389. 

It  is  very  evident  from  these  provisions,  when  taken  in 
connection  with  that  part  of  the  Act,  which  makes  the  judg- 
ment a  lien  upon  the  defendant's  lands,  that  it  was  not  intend- 
ed that  the  plaintiff  should  lose  the  benefit  of  the  law  in  that 
respect  by  the  death  of  the  defendant.  The  lien  having  once  at- 
tached will  continue  to  operate  until  the  judgment  is  satisfied. 

In  this  case,  execution  was  issued  upon  the  judgment 
within  a  year  and  a  day  after  its  rendition,  and  during  the 
lifetime  of  both  the  original  parties  to  it;  and  its  collection 
stayed  by  injunction  out  of  Chancery  which  was  not  dissolved 
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until  November,  1840,  about  one  year  and  nine  months  after 
the  death  of  the  judgment  creditor,  and  his  administrator 
now  asks  to  have  execution  of  that  judgment. 

'No  good  reason  having  been  shown  by  the  defendants 
against  the  allowance  of  his  request,  we  are  of  opinion  that 
he  is  entitled  to  his  execution.  Judgment  affirmed  with 
costs,     {a) 

Judgment  affirmed. 


Geoege  C.  Bestoe,  plaintiff  in  error,  v.  Elihtj  N.   Powell  et 
al.,  defendants  in  error. 

Appeal  from  Peoria. 

In  an  action  of  Ejectment,  the  plaintiffs  were  sworn  and  stated  that  a  cer- 
tain deed  from  the  County  Commissioners  to  one  A.  was  not,  and  never 
had  been  in  their  possession,  and  that  they  did  not  know  where  it  was  ; 
that  they  were  unable  to  procure  it,  and  that  they  had  sent  a  messenger 
to  A.  for  the  deed.  The  messenger  was  then  sworn,  and  stated  that  he 
called  on  A.  for  the  deed,  who  replied  that  the  deed  was  not  in  his  posses- 
sion, and  that  he  had  not  seen  it  for  a  long  time.  The  plaintiffs  then  in- 
troduced the  record  of  deeds  of  the  county,  to  show  the  conveyance  from 
the  countjr  to  A.:  Held,  that  under  the  circumstances,  the  secondary  ev- 
idence was  properly  admissible,  both  at  common  law  and  under  the  stat- 
ute,    (a) 

A  deed  purporting  to  be  "between  the  County  Commissioners  of  the  Coun- 
ty of  Peoria,  and  State  of  Illinois,  of  the  first  part,  and  James  C.  Arm- 
strong, of  the  second  part,"  &c.,  signed  and  sealed  by  three  individuals,  and 
acknowledged  before  the  County  Commissioners'  Clerk  in  open  Court, 
who  certified  under  seal  of  the  Court,  that  they  are  the  "legal  acting 
Commissioners,"  was  held  to  be  the  deed  of  the  individuals  in  their  offi- 
cial capacity,  and  as  such,  admissible  in  evidence. 

A  deed  of  land  sold  for  taxes  under  the  Revenue  Law  of  1839,  made  either 
by  the  officer  making  the  sale,  or  his  successor  in  office,  is  good  and  valid 
under  the  statute.     (6) 

A  sale  of  lands  for  taxes  made  on  the  second  Monday  succeeding  the  first 
day  of  the  term  at  which  the  judgment  against  the  lands  was  rendered, 
was  Tield,  to  have  been  made  on  the  day  fixed  bj^  the  true  interpretation  of 
the  Act :  Held,  also,  that  a  sale  made  on  the  second  Monday  succeeding 
the  adjournment  of  the  the  term  would  not  be  objectionable. 

Under  the  Revenue  Law  of  1839,  before  any  person  claiming  adversely  to  a 
tax  deed  can  be  admitted  to  defeat  it,  he  must  show  that  he,  or  the  person 
under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for 
taxes,     (c) 

Ejectment   in  the   Peoria  Circuit    Court,  brought   by   the 
appellees  against  the  appellant,  and  lieard  at  the  May  term 

(a)  Scammon  v.  Swartwout,  35  111.  R.  339  and  note. 

o)  Bowan  v.  Wettig,  39  111.  R.  421, 422,  cases  cited.  ... 

(6)  Maxey  v.  Clabaiigh,  1  Gil.  E.  26. 
(c)  Post  438.    Daniels  v.  Bvirso,  40  111.  307 ;  Lusk  v.  Harber,  3  Gil.  R.  158. 
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1845,  before  the  Hon.  John  D.  Caton,  when   a  judgment  for 
possession  was  rendered  in  favor  of  the  plaintiff  below. 

0.  Peters^  for  the  appellant. 

1.  The  record  of  the  deed  from  the  County  Commissioners 
to  Armstrong  was  inadmissible,  and  ought  to  have  been  ex- 
cluded by  the  Court. 

1.  The  deed  itself  was  the  best  evidence.  The  record 
can  only  be  used,  first,  where  the  original  is  lost,  or  secondly, 
where  it  is  not  in  the  power  of  the  party  wishing  to  use  it, 
and  this  to  be  made  to  appear  to  the  satisfaction  of  the  Court 
Gale's  Stat.  153,  §  lY. 

The  plaintiffs  below  did  not  show  sufiicient  diligence  to 
entitle  them  to  a  secondary  evidence.  Armstrong  lived  in 
Peoria ;  plaintiffs  did  not  apply  to  him  ;  they  requested  Mr. 
Metcalf  to  ask  Mr.  Armstrong  for  the  deed,  but  he  did  not 
make  known  the  object  of  the  inquiry,  or  that  the  deed  was 
wanted  as  evidence.  Mr.  Metcalf  was  a  stranger  to  the 
title  and  to  the  transaction  ;  he  might  well  refuse  him  the  in- 
formation sought. 

Armstrong  was  a  competent  witness,  and  could  have  been 
compelled  to  produce  the  deed  under  a  duces  tectum.  The 
notice  to  defendant  was  nugatory.  Pie  claimed  no  title  under 
Armstrong  ;  there  was  no  presumption  that  he  had  the  deed. 
Ai'mstrong  was  the  grantee,  and  there  was  no  conveyance 
from  him,  so  that  he  would  be  presumed  to  have  the  deed, 
or  to  have  it  under  his  control. 

2.  The  deed  itself  would  not  have  been  evidence  of  title; 
it  was  not  such  a  deed  as  would  transfer  the  title  of  the 
county  to  Armstrong. 

The  Patent,  and  the  special  Act  of  Congress  vested  the 
land  in  the  county  ;  and  though  the  grant  was  to  individuals 
as  County  Commissioners,  yet  by  our  own  statute,  a  fee 
simple  was  vested  in  the  county  by  the  grant  from  the  U.  S. 
2  Public  Laws  of  U.  S.  362;  Gale's  Stat.  158,  §  2. 

It  is  not  denied  that  County  Commissioners  can  make 
deeds  to  convey  lands  belonging  to  the  county ;  but  without 
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this  statute  tliey  would  have  no  such  power.  Gale's  Stat. 
156,  §  2 ;  Williams  v.  Claytor,  1  Seam.  505. 

But  the  conveyance  must  be  by  them  as  County  Commis- 
sioners. This  deed  purports  to  be  an  indenture  between 
the  County  Commissioners  and  Armstrong;  but  Coyle,  Ham- 
lin and  Tharp,  are  not  described  in  the  deed,  nor  do  they 
execute  the  deed  as  County  Commissioners. 

What  purports  to  be  a  certificate  that  they  were  County 
Commissioners,  is  a  record  of  the  original  without  any  pre- 
liminary proof  of  its  loss;  besides  there  was  better  proof,  to 
wit :  the  records  of  tho  County  Commissioners'  Court,  that 
they  were  County  Commissioners. 

The  deed  or  grant  should  have  been  in  the  name  of  the 
county.  The  title  was  in  the  county  as  a  public  corporation ; 
the  act  which  divests  the  county  of  its  title  must  be  a  cor- 
porate act ;  a  corporation  can  only  act  by  its  officers,  and  its 
common  or  public  seal.  The  signatures  of  its  officers,  with 
the  usual  scrawls  attached  to  their  names,  do  not  make  it  the 
deed  of  the  corporation ;  and  though  the  Commissioners  may 
convey,  yet  the  mode  of  conveyance  is  not  changed,  but  is 
left  as  at  common  law.     Kinzie  v.  Chicago^  2  Scam.  18T. 

II.  All  the  evidence  offered  to  show  title  under  the  tax 
sale  of  184:1  was  inadmissible,  and  showed  no  title  in  the 
plaintiffs. 

1.  Because  the  sale  was  made  within  a  shorter  period  of 
time,  after  the  rendition  of  the  judgment,  than  was  required 
by  law. 

The  record  shows  that  the  sales  were  commenced  during 
the  term  at  which  the  judgment  was  rendered,  and  com- 
pleted before  the  second  Monday  thereafter. 

By  the  Act  of  1838-9,  the  collector  is  to  give  notice  that 
on  the  "second  Monday"  next  "succeeding  the  term,"  he 
wiUsell,  &c.  "  Succeeding  the  term "  cannot  mean,  during 
he  term.     Laws  of  1838-9,  13,  §  26;  lb.  21,  §  5. 

"Term "is  from  the  Latin  '■^terminus,''''  abound,  a  limit; 
says  Cicero,  '"'' Est  inter  eos  non  de  ter minis ^  sed  totajposse- 
sione,  contentio?'' 

In  law  it  hath  two  significations  or  applications ; 

VOL.   VII.  16 
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1.  The  whole  time  or  duration  of  an  estate.  2.  The  time 
during  which  the  Court  is  holden  open  for  the  trial  of  causes  ; 
Webster's  Die.  word  "term."  The  Latin  terminus^  and  the 
Greek  word  from  which  the  Latin  is  derived,  signify  also  a 
termination  or  ending. 

The  j)hrase  "next  succeeding  the  term,"  can  only  mean 
or  refer  to  the  time  after  the  close  of  the  term. 

By  our  law,  all  judgments  are  considered  as  rendered  on 
the  last  day  of  the  term,  at  least  so  far  as  to  have  judgment 
liens  attach  from  that  day  only ;  and  while  the  term  con- 
tinues, all  judgments  and  decrees  are  under  the  control  of  the 
Judge.  Gale's  Stat.  389,  §  1 ;  Frink  v.  King,  3  Scam.,  149. 
During  the  term,  all  the  proceedings  are  in  the  breasts  of  the 
Judges  and  alterable.     3  Dane's  Abr.  ch.  95,  art,  2,  §  2. 

It  is  not  to  be  j)resumed,  that  the  legislature  intended  that 
the  lands  should  be  sold  during  the  term,  when  the  judgment 
had  not  become  forfeited,  and  when  owners  might  appear  to 
contest.  At  least,  no  such  inference  should  be  drawn  unless 
the  language  is  clear  and  explicit. 

But  all  doubt  should  be  removed  by  reference  to  a  subse- 
quent section  of  the  same  Act,  which  provides,  that  the 
clerk  of  the  Circuit  Court  shall  "  within  five  days  after  the 
adjournment  of  said  Court,"  make  out  a  copy  of  the  collec- 
tor's report,  with  the  order  of  the  Court  thereon,  and  deliver 
the  same  to  the  sheriff,  "and  this  shall  constitute  the  process 
on  which  all  lands  shall  be  sold  for  taxes ;  and  the  sheriff 
shall  thereupon  cause  said  lands  to  be  sold  on  the  day  speci- 
fied in  the  notice  given  by  the  collector  for  the  sale  of  the 
same,"  &c.  The  language  clearly  imports  that  the  sale  is 
to  be  after  the  adjournment ;  and  if  after,  then  the  second 
Monday  after  is  the  earliest  day  a  sale  can  be  had. 

The  term  commenced  April  15th,  and  the  execution,  or 
order  of  sale,  issued  on  April  24th,  the  term  closed  on  April 
28th,  1841.  The  sales  commenced  on  the  26th,  and  termin- 
ated on  the  29tli ;  so  that  no  Monday  intervened  between  the 
close  of  the  term  and  the  day  of  sale.  Laws  of  1838-9, 
14,  §  31. 

III.  The  deed  of  Smith  Frye    to    Underhill,  dated    May 
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4th,  1843,  conveyed  no  estate.  Orr,  the  predecessor  of 
Frje,  made  the  sale  for  the  taxes,  and  he  only  could  give  a 
deed  to  pass  the  title  under  the  tax  sale. 

The  general  principle  of  lavs^  is,  that  the  officer  who  makes 
the  sale  is  to  make  the  deed ;  that  the  officer  v^^ho  has  re- 
ceived and  levied  an  execution,  must  perfect  it,  by  doing 
every  act  required  under,  or  by  virtue  of  the  execution  ;  and 
in  case  of  ordinary  judgments  and  sales  on  execution,  the 
duty  of  the  sheriff  is  extended  beyond  the  return  of  process, 
and  the  sale  and  such  subsequent  acts  are  considered  as  one 
entire  thing.     Elkin  v.  The  People^  3  Scam.  308. 

A  sale  for  taxes  is  predicted  upon  a  judgment,  and  is 
made  by  virtue  of  an  execution,  though  peculiar  in  its  form, 
as  much  as  any  other  sheriff's  sale.  The  judgment  is  in 
rem  /  the  execution  is  in  rem  •  and  the  law  having  required 
the  sheriff  to  make  the  sale,  the  same  rule  as  in  ordinary 
cases  will  apply,  unless  the  legislature  has  prescribed  a  dif- 
ferent one.  The  analogies  of  the  common  law  apply,  and  its 
principles  are  to  govern,  in  this,  as  well  as  in  other  cases  of 
sales  upon  execution.     Elkin  v.   The  People^  above  cited. 

Has  the  Revenue  Law  of  1839,  directed  a  different  mode  ? 
The  forty  second  section  provides,  that  the  sheriff  shall  make 
a  deed  to  the  purchaser.  But  the  sale  and  everything  sub- 
sequent necessary  to  perfect  the  act  being  one  entire  thing, 
the  legislature  could  only  have  contemplated  the  sheriff  who 
made  the  sale,  he  continuing  to  be  sheriff  for  the  purpose  of 
completing  what  he  has  begun.  And  this  construction  is 
placed  beyond  a  doubt  by  the  subsequent  part  of  the  same 
section,  in   prescribing   the   form  of    the  deed.     It  recites: 

"  Whereas,  on,  &c.,  I,  sheriff,  &c.,  by  virtue  of  a  precept  to 
me  directed,  &c.  Now,  therefore,  I,  sheriff  as  aforesaid, 
&c.,  grant,"  &c.  There  is  no  clause  or  provision  for  any 
alteration  of  this  form,  or  to  insert  a  clause  to  show  that  the 
sale  was  made  by  his  predecessor  ;  the  language  is  peremp- 
tory— "deeds  executed  by  the  sheriff  shall  be  in  the  following 
form."  As  this  is  a  statute  conveyance,  and  against  common 
right,  the  statute  must  be  strictly  pursued. 

Nothing  is  to  be  presumed  except  what  the  statute  has  pre- 
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Slimed,  or  required ;  more  than  the  statute  has  required, 
would  be  too  much ;  less  than  the  statute  has  required,  would 
be  insufficient.  These  principles  are  fully  recognized  in  the 
case  of  Garrett  v.  Wiggins,  1  Scam.  336-8. 

E.  I^.  Powell,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

ScATEs,  J.*  Ejectment  against  the  plaintiff  in  error,  to 
recover  a  lot  in  the  town  of  Peoria.  The  defendants  deduce 
two  chains  of  title,  one  by  Patent  from  the  United  States  to 
the  county  of  Peoria,  and  by  conveyance  from  them  to 
James  C.  Armstrong,  and  by  purchase  under  an  execution 
issued  on  a  judgment  against  him  in  favor  of  Isaac  Under- 
hill. 

The  other  chain  of  title  is  by  purchase  under  an  execution 
issued  on  a  judgment  for  the  taxes  of  1840,  against  the  lot, 
and  in  favor  of  the  State. 

The  plaintiff  objected  to  all  the  evidence  below,  but  con- 
fines his  objections  here  to  the  conveyance  by  the  County 
Commissioners  to  Armstrong,  and  to  the  proceedings  on  the 
sale  for  taxes. 

The  plaintiff  offered  to  prove  that  Susan  Buxton  had 
claimed  the  premises  as  owner  ever  since  1838,  and  had 
occupied  them  by  herself  or  tenants ;  that  the  defendant  en- 
tered and  took  possession  in  1841  under  a  lease  from  her 
and  had  occupied  ever  since,  and  that  he  had  not  had  notice 
or  demand  to  quit  or  give  up  the  j)remises.  This  was  ob- 
jected to  and  excluded,  and  very  properly  we  think.  If  the 
defendants  showed  no  title,  it  was  unnecessary  to  prove  this 
possessory  one.  If  they  showed  title,  this  one  was  of  no 
moment.  So,  in  no  event,  does  it  appear  that  this  proof 
was  relevant,  or  important,  upon  the  face  of  this  record. 

The  first  objection  I  shall  notice,  was  taken  to  the  admis- 
sion in  evidence  of  the  record  of  deeds  of  the  county,  to 
show   the   conveyance  from  the  county  of  Peoria  to  Arm- 

*  Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. 
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strong.  For  a  foundation  for  the  introduction  of  this  secondary 
evidence  the  defendants  were  both  sworn,  and  stated  that 
they  had  not,  and  never  had  the  possession  of  said  deed,  and 
did  not  know  where  it  was ;  that  it  was  out  of  their  power  to 
procure  it;  and  they  had  sent  Mr.  Metcalf  to  Armstrong  to 
get  it  from  him,  supposing  he  had  it.  Mr.  Metcalf  was 
sworn,  and  stated  that  he  had  called  upon  Armstrong  for 
the  defendants  to  get  the  deed ;  that  Armstrong  said  he  had 
not  had  the  deed  for  a  long  time,  and  did  not  know  where  it 
was.  Armstrong  lived  in  Peoria  at  the  time  of  trial.  Plain- 
tiff had  been  duly  notified  to  produce,  and  did  not.  The 
secondary  evidence  was  admitted  under  this  proof,  and  we 
think  well  enough.  Parties  are  required  to  make  diligent 
search  and  inquiry ;  this  inquiry  was  made  of  the  very  person 
whose  muniment  it  was,  and  in  all  probability  had  it,  if  in 
existence.  His  answer  to  the  inquiry  is  competently  proven 
by  the  witness  who  made  it.  It  was  not  necessary  to  call 
the  person  himself,  unless  circumstances  should  raise  the 
suspicion  that  the  answer  was  untrue,  or  that  the  deed  was 
probably  in  existence,  and  could  be  had  upon  proper  search. 
Here  the  answer  was  positive  and  unequivocal,  that  it  was 
not  in  his  possession,  and  he  knew  not  where  it  was.  Under 
these  circumstances,  he  being  entitled  to  its  custody,  it  is 
presumable  it  was  lost  or  destroyed.  But  independent  of 
the  principle  of  common  law,  the  statute  has  made  the  record 
of  the  deed  evidence,  whenever  it  shall  appear  to  the  satis- 
faction of  the  Court  that  the  original  is  not  in  the  power  of 
the  party  wishing  to  use  it.     Gale's  Stat.  153,  §  IT. 

The  next  objection  is  to  the  deed  from  the  county  to 
Armstrong,  on  the  grounds  that  it  was  not  made  by  the 
county,  and  is  not  under  the  seal  of  the  county.  I  think  the 
objection  is  not  well  taken.  The  deed  purports  to  be  "  be- 
tween the  County  Commissioners  of  the  county  of  Peoria, 
and  State  of  Illinois,  of  the  fii'stpart,  and  James  C.  Armstrong, 
of  the  second  part,  Witnesseth,  That  the  said  Commission- 
ers, party  of  the  first  part,  for  and  in  consideration,"  &c.,  and 
concludes,  "  In  testimony  whereof,  the  party  of  the  first  part 
have  hereunto  set  their  hands  and  seals."     (Signed,) 

"  John  Coyle,[L.s.]  Orin  Hamlin,  [l.  s.]  Andrew  Tharp,[L.s.] 
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The  acknowledgment  of  the  deed  was  taken  by  the  Coun- 
ty Commissioners'  clerk  in  open  Court,  certifying  that  they 
are  the  "  legal  acting  Commissioners,"  with  the  seal  of  the 
Court,  authenticating  the  acknowledgment. 

This  is  a  corporation,  and  it  possesses  a  seal,  and  it  is  true 
that  they  must  authenticate  their  solemn  acts  of  record,  and 
by  deed,  by  the  seal  of  the  corporation. 

But  the  clerk,  not  the  Commissioners,  is  the  keeper  of  the 
seal.  What  they  order  as  a  Court,  he  will  enter  and  authen- 
ticate with  the  seal.  Byt  what  they  do  inpais,  he  cannot, 
otherwise  than  as  it  is  ordered  of  record,  or  acknowledged 
before  him,  where  he  is  allowed  to  take  such  acknowledg- 
ment, as  in  this  case.  They  have  no  right  to  take  or  use  the 
seal.  No  one,  I  imagine,  would  contend  that  the  clerk  could 
sign  and  seal  the  deed  for  the  Court,  They  may  sit  in  open 
Court,  and  make,  seal,  and  acknowledge  the  deed,  or  they  may 
make  and  seal  it  m  pais  and  acknowledge  it  before  the  clerk. 
In  either  way,  the  corjoorate  seal  to  the  attestation  of  acknowl- 
edgment will  satisfy  the  requirements  and  principles  of  law, 
requiring  corporations  to  act  under  seal.  I  do  not  perceive 
how  they  could  well  get  the  seal  to  it  in  any  other  way,  with- 
out dispensing  with  their  own  signatures,  which  I  think  to 
be  necessary.  The  individual  names  of  the  members  of  the 
Court  are  signed,  with  their  private  scrawls,  without  annex- 
ing an  official  description.  But  the  introductory  part  of  the 
deed  has  fully  described  the  grantors  and  the  witnesses  to  the 
deed  is  made  by  the  "  party  of  the  first  part."  We  know  by 
law,  that  the  corporation  is  represented  by  official  persons, 
and  these  representatives  of  the  corporation  have  officially, 
as  such,  acknowledged  it.  This  is  all  proper,  and  well 
enough.  The  patent  in  this  case  issued  to  the  "County 
Commissioners,"  naming  the  individuals  then  filling  the  office, 
and  their  successors  in  office.  The  decision  in  1  Scam. 
504,  so  far  as  intimation  was  thrown  out  by  the  Court  that 
it  should  have  been  in  the  name  of  the  "  county,"  there- 
fore does  not  apply.  The  Patent  in  that  case  was  to  the 
"  county  ;"  in  this,  to  the  "County  Commissioners."  But  the 
decision  itself  disposes  of  this  objection  under  the  Statute. 
Gale's  Stat.,  156,  §  2 ;  see,  also,  §  158. 
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Several  objections  have  been  taken  tc^  the  title  derived 
under  the  tax  sale.  The  first  that  I  will  notice  is,  that  the 
successor  of  the  sheriff  who  made  the  sale,  executed  the  deed. 
At  the  time  of  making  this  deed,  there  was  a  statute  allowing 
the  successor  of  the  sherifi",  or  other  officer,  who  had  made  sales 
of  real  estate,  to  execute  the  deeds,  but  did  not  in  express 
terms  include  deeds  made  by  sheriffs  on  sales  for  taxes; 
nevertheless,  as  it  is  an  official  Act,  connected  with  the  office, 
and  not  a  personal  trust  reposed  in  the  man,  I  regard  the 
statute  as  only  declaratory  of  what  the  law  was  before  its 
passage ;  and  it  is  a  general  declaratory  Act  including  other 
officers,  whose  duty  it  was  to  sell  real  estate.  R.  L.,  109,  §  30. 
A  deed  therefore,  made  either  by  the  officer  making  the  sale, 
or  his  successor  in  office,  should  be  good  and  valid  under  the 
statute  as  to  this  objection,  as  may  be  seen  by  reference  to 
the  different  provisions  of  the  Acts,  and  the  decisions  of  this 
Court.     Gale's  Stat.  158,  §  2 ;  3  Scam.  208. 

Another  objection  to  the  sale  was,  that  it  was  made  on  the 
second  Monday  succeeding  the  first  day  of  the  term  at  which 
the  judgment  was  rendered,  instead  of  the  second  Monday 
[succeeding  the  adjournment. 

We  are  of  opinion,  that  the  former  day  is  the  one  fixed  by 
ithe  true  interpretation  of  the  Act,  but  we  can  see  no  objec- 
ition  to  a  sale  made  on  the  latter  day.  We  find  the  language 
of  the  Act  has  given  rise  to  a  diversity  in  the  practice.  This 
has,  however,  been  settled  by  the  last  Revenue  Act,  Rev. 
Stat.  444,  §  47,  which  has  fixed  the  day  of  sale  for  the  fourth 
Tuesday  next  succeeding  the  commencement  of  the  term. 
The  direction  in  the  statute,  requiring  the  clerk  to  make  out 
a  list  and  transcript  of  the  order  and  the  lands  within  five 
days  after  the  adjournment,  it  is  contended,  precluded  the 
latter  construction,  as  where  Courts  sit  several  weeks,  as  is 
the  case  in  some  counties,  the  second  Monday  from  the  com- 
mencement would  arrive  before  the  adjournment,  and  so 
the  sale  would  be  required  to  be  made  before  the  transcript 
is  required  to  be  issued. 

By  fiction  of  law  the  term  is  one  day,  but  as  the  judgment 
and  proceedings  on  these  applications  are  entered  and  kept 
in  a   separate   record,  without  resorting  to   the  fiction,  the 
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adjournment  may  Jbe  presumed  to  follow  immediately  upon 
the  entering  this  judgment,  as  to  this  proceeding,     (a) 

But  these  nice  disquisitions,  either  the  one  way,  or  the 
other,  are  in  no  wise  valuable,  in  interpreting  and  laying  down 
rules  for  common  practical  business  affairs.  They  should 
not  be  incumbered  by  too  many  and  nice  distinctions,  else  it 
will  be  found  impracticable  ever  to  carry  into  effect  the 
plain  intentions  of  the  law-giver ;  and  they  are  a  sale  of  the 
lands  to  raise  the  taxes  and  secure  the  revenue  when  the 
owner  neglects  payment.  The  plainer  and  more  simple  the 
rule,  the  more  easy  it  is  to  be  followed  and  complied  with.  I 
know  that  the  rule  of  strict  construction  applies  to  the  exer- 
cise of  these  naked  powers ;  but  we  cannot  indulge  invention 
in  raising  a  thousand  subtleties  that  would  never  enter  the 
mind,  or  imagination  of  a  ministerial  officer  pursuing  the 
main  object,  and  raising  a  just  proportion  of  taxes  by  sale  of 
the  land.  The  object  of  the  notice  of  the  day  of  sale  is  to 
secure  bidders  and  competition.  Where  the  day  becomes 
known  to  the  community,  by  fixing  upon  the  one  day  or  the 
other  the  main  object  is  attained,  and  the  owner  is,  as  to  this 
object  secured  in  every  right  he  can  demand.  Still,  if  this 
view  of  the  subject  cannot  be  relied  on,  another  objection 
arises  to  the  plaintift^'s  taking  advantage  of  the  fact  upon 
this  record.  By  the  forty-third  section  of  the  Act  of  1839, 
(Laws  of  1838-9,  18,)  the  deed  is  made  conclusive  evidence 
"  that  the  sale  was  conducted  in  the  manner  required  by 
law,"  and  before  any  person  claiming  adversely  to  this  title 
can  be  permitted  to  defeat  it,  he  is  required  by  the  same  sec- 
tion, among  other  things,  to  show  that  he,  or  the  person  under 
whom  he  claims,  had  title  to  the  land  at  the  time  of  sale. 
This  the  defendant  has  not  done,  otherwise  than  by  offering 
to  show  possession  for  two  or  three  years  before  the  sale, 
which  is  not  admissible. 

We  ;  re  of  opinion,  therefore,  that  there  is  no  error  by  rea- 
son of  any  objection  that  has  been  urged,  for  the  former  title 
would  be  sufficient  t)  entitle  the  defendants  to  recover 
without  the  latter.  Judgment  affirmed  with  costs,  and  a  writ 
of  possession  aw  Girded. 

Judgment  affirmed. 

(a)  Hope  V.  Sawyer,  14  111.  R.,  256  and  note. 
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Thomas  Culbertson,   appellant,   v.   The  City   of    Galena, 

appellee. 

Appeal  from  Jo  Daviess. 

A  suit  before  a  person  assuming  to  act  as  a  justice  of  the  peace  will  not  be 
dismissed  on  motion,  for  the  reason  that  he  is  not  a  legal  justice  of  th« 
peace.  It  is  sufficient  that  he  assumes  to  act  in  such  capacity ;  his  right 
to  act  cannot  be  collaterally  examined,  (a) 
A.  was  sued  for  an  alleged  violation  of  an  Ordinance  of  the  city  of  Galena. 
All  the  evidence  given  on  the  trial  was,  that  the  defendant  sold  at  a  cer- 
tain time  a  barrel  of  whisky  on  the  wharf  in  that  city,  and  that  he  had 
no  license  to  vend  or  retail  merchandize ;  that  the  counsel  "read  the  law" 
to  the  jury.  The  jury  returned  a  verdict  against  the  defendant  for 
twenty  dollars.  Held,  that  the  evidence  did  not  sustain  the  verdict  and 
judgment. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  in  the  city  of  Galena,  to  recover  a  penalty  for  a  pre- 
tended violation  of  an  Ordinance  of  that  city.  The  cause 
was  taken  to  the  Circuit  Court  of  Jo  Daviess  county,  and 
there  heard,  at  the  March  term  1845,  before  the  Hon. 
Thomas  C,  Browne  and  a  jury.  Verdict  for  the  plaintiff 
below  for  $20. 

The  case  is  sufficiently  stated  in  the  Opinion  of  the  Court. 

C.  Gilman^  and  I.  P.  Stevens,  for  the  appellant. 

I.  Barry,  the  pretended  justice,  had  no  authority  to  act 
in  that  capacity,  not  having  filed  his  bond  as  required  by 
statute.     R.  L.  412,  §§  1,  2  ;  Gale's  Stat.  422. 

II,  The  bill  of  exceptions,  which  purports  to  contain  "  all 
the  e\adence "  in  the  case  on  the  trial  thereof,  does  not  show 
that  any  law,  or  ordinance  was  violated,  no  such  law  having 
been  read  in  evidence  to  the  jury.  The  verdict  is  unsup- 
ported by  the  evidence. 

0.  C.  Pratt,  for  the  appellee. 

The  Circuit  Court  will  not  inquire,  in  a  collateral  manner, 
in  a  matter  between  third  parties,  whether  a  justice  is  an 
officer  dejure.     It  is  sufficient  that  he  is  an  officer  de  facto, 

(a)  Green  v.  Wardwell,  17  111.  R.  280 ;  People  v.  Watkins,  19  111.  R.  120;  Town  of  Lewis- 
ton  V.  Proator,  23  111.  R.  535 ;    But  see  Beesman  v.  Peoria,  16  111.  B.  484. 

VOL.  vn.  17 
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Fowler  v.  Beebee^  9  Mass.  231 ;  The  People,  &c.,  v.  Collins^ 
7  Johns.  549.     But  this  officer  was  not  obliged  to  give  bond. 

He  was  a  local  magistrate  for  the  city  of  Galena,  and  not 
obliged  to  give  bond  like  a  county  magistrate.  Laws  of 
1838-9,  34. 

The  word  "law"  contained  in  the  bill  of  exceptions,  means 
the  "ordinance  of  the  city  of  Galena,"  alleged  to  have  been 
violated. 

Gilman,  in  reply : 

The  bill  of  exceptions  is  explicit.  It  states,  as  it  should 
state  in  a  case  of  this  kind,  that  "all  the  evidence"  upon 
the  trial  below  is  set  out  therein.  If  the  bill  contains  a  correct 
history  of  the  case,  it  becomes  the  duty  of  the  Judge  to  sign 
and  seal  it.  If  it  is  incorrect,  or  insufficient  in  any  particu- 
lar, it  is  the  duty  of  the  Judge  as  well  as  of  the  opposite 
counsel,  to  see  that  it  is  corrected,  and  made  conformable  to 
truth.  When  signed  and  sealed,  and  made  a  part  of  the 
record,  it  is  conclusive  upon  parties,  and  the  appellate  Court 
will  be  bound  by  the  record. 

The  bill  states,  in  substance,  that  the  counsel  "read  the  law" 
to  the  jury,  but  it  does  not  appear  to  have  been  read  as 
evidence.  J^either  does  it  appear  what  law  was  read,  wheth- 
er it  was  a  decision  of  some  legal  tribunal,  a  city  ordinance, 
a  statute  of  this  or  some  other  State.  It  is  altogether  vague 
and  indefinite,  and  this  Court  cannot  give  it  any  weight 
whatever.  It  will  not  presume  that  it  was  this,  that,  or  the 
other  kind  of  "law." 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J.*  The  appellee  sued  the  appellant  before  R.  F. 
Barry,  who  acted  as  a  justice  of  the  peace  of  Jo  Daviess 
county.  The  cause  was  removed  by  appeal  to  the  Circuit 
Court.  The  appellant  appeared  in  the  Circuit  Court  and 
moved  to  dismiss  the  suit,  and  reverse  the  judgment  of  the 
justice  upon  an  affidavit  of   William  C.  Bostwick,  clerk  of 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Youns  did  not  ait  in  this  case. 
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the  County  Commissioners'  Court  of  said  county,  showing 
that  Barry  had  not  filed  a  bond  with  security  previous  to  his 
entering  upon  the  duties  of  his  office.  The  Court  overruled 
the  motion. 

From  the  bill  of  exceptions,  it  appears  that  all  the  evidence 
given  on  the  trial  was,  that  in  October,  A.  D.  1843,  appel- 
lant sold  on  the  wharf  in  the  city  of  Galena  a  barrel  of 
whisky,  and  that  he  had  no  license  to  vend  or  retail  mer- 
chandize ;  that  then  the  counsel  for  the  appellee  read  the  law 
to  the  jury.  The  jury  found  a  verdict  against  the  appellant 
for  twenty  dollars.  Appellant  moved  for  a  new  trial  and  in 
arrest  of  Judgment,  which  motions  were  overruled  and  ex- 
ceptions taken. 

These  decisions  are  assigned  for  error. 

The  Court  decided  correctly  in  overruling  t  e  motion  to 
dismiss  the  suit  upon  the  ground  that  Barry,  who  assumed  to 
act  as  such,  was  not  a  legal  justice  of  the  peace.  In  such 
a  proceeding  as  the  present,  it  is  sufficient  that  he  acts  as 
such,  and  his  right  to  exercise  the  duties  of  the  office  can 
not  be,  in  the  manner  proposed,  collaterally  examined. 

The  evidence,  however,  contained  in  the  bill  of  exceptions 
did  not  warrant  the  verdict  of  the  jury,  nor  the  judgment 
of  the  Court  thereon. 

It  is  probable,  that  there  is  some  ordinance  of  the  city  of 
Galena  prohibiting  persons,  under  penalties,  from  selling 
merchandize  within  the  city  without  license,  which  was  the 
foundation  of  this  action,  and  it  may  be  true,  that  this  ordi- 
nance was  read  in  evidence  before  the  jury  on  the  trial,  and 
was  accidentally  omitted  to  have  been  made  a  part  of  the 
bill  of  exceptions,  {a)  The  Court  is,  however,  bound  to  decide 
questions  as  they  are  presented  in  the  record.  We  can  find 
no  evidence  to  sustain  this  judgment. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court  to 
award  a  venire  de  novo. 

Judgment  reversed. 

(a)  President  &c.  v.  Holland,  19  111.  R.  271 ;  Trustees  &c.  v.  Lefler  23  111.  R.  90  ;  Baraet  v. 
President,  Ac.  28  111.  E.  62;  Teft  v.  Size,  5  Gil.  R.  432  and  note. 
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Julia  Jarrot,  plaintiff  in  error,  v.  Joshua  Yaughk,  defend- 
ant in  error. 

Error  to  Madison. 

The  word  "  owner  "  has  been  repeatedly  determined  to  mean  a  fee  simple 
interest  in  the  land  ;  and  a  less  estate  will  not  authorize  a  recovery  of  the 
penalties  mentioned  in  the  statute  against  cutting  timber. 

A  devisee  for  life  only,  with  a  naked  and  contingent  power  to  dispose  of  a 
portion  of  the  real  estate  of  the  testator,  if  necessary,  for  a  special  and 
limited  purpose,  and  with  remainder  over,  cannot  maintain  an  action  of 
debt  under  the  statute,  to  recover  the  penalties  for  cutting  timber, 

Debt  under  the  statute  for  cutting  timber,  &c.,  brought 
by  the  plaintiff  in  error  against  the  defendant  in  error.  The 
cause  was  heard  at  the  October  term  1845,  in  the  Madison 
Circuit  Court,  before  the  Hon.  Gustavus  P.  Koerner  and  a 
jury.  Verdict  for  the  defendant,  and  judgment  against  the 
plaintiff  for  costs. 

The  pleadings  and  other  proceedings  appear  in  the  Opin- 
ion of  the  Court. 

TF.  Martin^  for  the  plaintiff  in  error. 

1.  The  plaintiff,  under  the  will  of  Nicholas  Jarrot,  has 
such  an  estate  in  the  premises,  as  to  enable  her  to  sustain  an 
action  of  debt  for  cutting  timber. 

This  Court  has  not  decided  that  the  plaintiff,  to  sustain 
this  action,  must  be  the  owner  in  fee  simple  of  the  premises 
trespassed  upon.  Such  a  construction  given  to  the  law  author- 
izing this  action,  would  implicate  the  legislature  in  unjust 
and  partial  legislation.  It  would  deprive  tenants  for  years, 
tenants  in  dower,  tenants  by  the  curtesy,  and  all  other  per- 
sons who  have  a  life  estate  in  lands,  and  who  have  an  interest 
in  the  timber  thereon,  of  the  remedy  provided  by  said  law. 
An  estate  devised  to  one  person  for  life,  with  the  remainder 
in  fee,  would  be  placed  beyond  the  remedy  of  this  law,  upon 
the  principle,  that  during  the  life  estate  the  fee  simple  is  in 
abeyance,  and  resides  nowhere.  See  6  Mass.  251,  as  to  the 
term  "  owner  of  the  land ;"  and  1  Hilliard's  Abr.  28,  §  45, 
as  to  an  estate  in  abeyance. 
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2.  The  plaintiff,  under  the  will  of  Nicholas  Jarrot,  takes 
a  fee  simple  in  the  premises. 

The  plaintiff  by  the  will  takes  a  life  estate,  with  power  to 
sell  in  fee  for  her  own  use,  and  at  discretion.  This  creates 
in  her  a  fee  simple  estate,  for  the  reason,  that  the  estate  in 
reversion  appointed  by  the  said  will  could  not  be  set  up  to 
defeat  the  estate  in  fee  that  the  plaintiff  may  create  by 
executing  said  power.  Hence  the  reversion  to  the  heirs  of 
Jarrot  is  void.  16  Johns.  588-9  ;  8  Cowen,  284  ;  16  Yesey, 
139;  19  do.  87;  Bre.  46. 

JV.  D.  Strong,  for  the  defendant  in  error. 

1.  "What  title  has  Julia  Jarrot  under  the  will  of  Nicholas 
Jarrot?  If  she  had  a  fee  simple,  there  is  an  end  of  the  case. 
The  will  of  the  testator,  his  intention,  is  the  best  interpreta- 
tion. He  appoints  his  wife  his  executrix  ;  gives  her,  not  his 
estate,  but  the  enjoyment  of  it  during  her  life.  There  is  no 
devise  of  it,  no  bequest  of  his  property.  "During  her  life," 
are  the  terms  used  ;    it  is  a  simple  enjoyment ;  nothing  more. 

By  the  seventh  section,  the  executrix  is  empowered,  out 
of  this  estate,  immediately  after  his  death,  to  allot  to  his 
children,  a  quantity  of  land,  not  more  than  three  hundred  and 
twenty  acres,  nor  less  than  one  hundred  and  sixty  acres,  in 
advance  of  the  reversion  to  them,  according  to  her  judgment 
and  discretion.  It  negatives  the  idea  that  the  property  was 
her  own.  No  words  could  be  more  expressive.  If  she  was 
to  die  before  such  an  allotment  to  all,  then  the  money  was  to 
be  distributed  to  those  who  had  received  no  allotment. 

The  eight  section  is  relied  on  by  the  plaintiff.  It  provides 
that  she  might  sell  for  her  support  in  case  of  a  deficiency  of 
income.  He  left  a  large  estate,  and  wished  her  to  be  sup- 
ported, and  made  this  provision  for  the  contingency  of  a 
deficiency  of  such  income.  Her  only  right  was  to  make  the 
application ;  she  could  not  dispose  of  the  property  by  will. 

Then  there  was  the  provision  for  a  remainder  over  to  the 
children,  in  the  tenth  clause  of  the  will. 

The  cases  in  Breese's,  Johnson's  and  Cowen's  Eeports  are 
against  the  positions  of  plaintiff,  they  do  not  apply  to  this 
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case.  The  will  of  Mcholas  Jarrot  does  not  create  an  estate 
in  fee,  but  simply  a  life  estate. 

2.  The  Court  is  bound  to  take  the  law  as  they  find  it. 
There  are  four  decisions  of  the  Supreme  Court  on  the  subject. 
This  is  a  penal  proceeding  and  intended  as  a  punishment  to 
the  offender.  2  Scam.  460.  Besides,  the  party  may  proceed 
for  actual  damages  sustained.  In  regard  to  penal  statutes, 
the  Court  is  referred  to  4  Peters'  Cond.  R.  62. 

The  counsel  for  plaintiff  contends  that  the  legislature 
never  contemplated  that  the  word  ^'owner^^  should  mean  an 
^^owner  in  fee  simple.''''  He  would  have  it  apply  to  all  kinds 
of  estates,  but  the  Court  will  not  extend  the  construction  of 
the  statute.  Wright  v.  Bennett^  3  Scam.  259.  This  Court 
has  decided  that  a  mere  possessory  interest  was  not  suffi- 
cient to  maintain  the  action,  but  intimated  that  a  fee  simple 
was  sufficient.  The  case  in  the  same  volume,  page  537, 
confirms  this  view,  as  also  the  case  in  4  Scam.  337. 

The  Opinion  of  the  Court  was  delivered  by 
YoinsTG,  J.*  This  was  an  action  of  delt  brought  by  Julia 
Jarrot,  the  plaintiff  in  error,  to  the  October  term  of  the  Mad- 
ison Circuit  Court,  1844,  against  Joshua  Yaughn,  the  de- 
fendant in  error,  to  recover  certain  penalties  imposed  by  the 
statute,  for  alleged  trespasses  by  cutting  timber  trees  on  the 
land  of  the  plaintiff,  between  the  10th  day  of  October,  1839, 
and  the  commencement  of  the  suit  in  October,  1844. 

The  defendant,  at  the  same  terra,  filed  two  pleas  to  the 
declaration,  to  wit :  nil  dehet  and  liherum  tenementum.  The 
plaintiff  joined  issue  to  the  country  on  the  first  plea,  and  the 
cause  was  continued  without  further  proceedings,  from  time 
to  time,  until  the  October  term  1845,  when  the  plaintiff  by 
her  attorney  filed  a  demurrer  to  the  defendant's  second  plea 
of  lihermn  tenementum^  which  was  joined  by  the  defendant, 
and  the  Court  being  of  opinion,  after  argument,  that  the 
declaration  was  insufficient,  sustained  the  demurrer  to  the 
declaration.     The  plaintiff  obtained  leave  and  amended  her 

*  Wilson,  C.  J.,  and  Browne  J.,  did  not  sit  in  this  case. 
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declaration  at  tlie  same  term,  to  whicli  the  defendant  pleaded 
nil  debet  only,  and  issue  being  taken  thereon  to  the  country, 
the  cause  was  submitted  for  trial  to  a  jury. 

The  plaintiff  then  produced  in  evidence,  for  the  purpose 
of  maintaining  her  action,  after  making  the  proper  affidavits 
of  loss,  &c.,  first,  the  exemplification  of  the  Patent  from  the 
United  States  to  Joseph  Bartlett,  dated  March  19, 1819,  for 
the  land  mentioned  in  the  declaration ;  and  secondly,  the 
record  of  a  deed  of  conveyance  from  Joseph  Bartlett  and 
wife  to  I^^icholas  Jarrot  for  the  same  land,  dated  the  21st  day 
of  September,  1814;  and  then  offered  in  evidence,  for  the 
purpose  of  showing  title  in  herself  as  widow  and  executrix 
of  Nicholas  Jarrot,  deceased,  a  copy  of  the  last  will  and  tes- 
tament of  the  said  Jarrot,  dated  the  6th  day  of  February, 
1818,  and  admitted  to  probate  the  18th  day  of  December, 
1820,  which  is  as  follows  : 

"  In  the  name  of  God,  Amen  ;  as  it  is  certain  that  I  must  die, 
and  that  I  do  not  know  neither  the  hour  nor  the  moment 
when  it  shall  please  God  to  determine  my  days,  T,  therefore, 
being  in  perfect  health,  have  put  order  to  my  affairs  in  the 
following  manner :  In  the  name  of  the  Father,  and  of  the 
Son,  and  of  the  Holy  Ghost,  so  be  it.  I  give  my  body  to  the 
worms,  and  my  soul  to  God,  and  supplicate  his  divine  good- 
ness to  have  pity  on  me.  I  implore  the  help  of  the  Holy 
Virgin  to  be  so  good  as  to  intercede  for  me  towards  the 
Divine  Son  all  the  days  of  my  life,  and  at  the  hour  of  my 
death,  so  be  it.  I  name  for  my  executrix  testamentary  the 
person  of  Julia  Beauvais,  my  wife,  to  whom  I  give  the  enjoy- 
ing of  all  my  property,  as  well  real  as  personal  that  I  may 
have  after  my  death,  and  at  the  moment  of  my  dying,  for 
her  to  enjoy  peaceably  during  her  life ;  on  condition  that  with 
my  said  property  she  will  fulfill  the  conditions  hereafter  men- 
tioned, that  is  to  say:  1st.  I  request  that  my  debts  be  paid 
by  my  executrix  testamentary  mentioned.  2d.  I  demand 
that  my  executrix  testamentary  get  one  hundred  masses  said, 
and  one  funeral  high  mass.  3d.  I  request  that  she  give  to 
the  church  the  sum  of  one  hundred  dollars  as  soon  as  she 
can.     4th.  I  will  that  she  distribute  to  the  poor,  as  soon  as 
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8he  can,  a  sum  not  exceeding  two  hundred  dollars.  6th.  I 
request  also,  that  she  procure  the  best  education  which  is 
possible  to  be  had  in  the  United  States  for  my  two  sons, 
Frangois  and  Vital.  6th.  I  also  request  that  she  get  instruc- 
ted my  two  daughters,  named  Julie  and  Felicity.  Tth.  I 
also  request,  that  my  executrix  testamentary  aforesaid  give 
to  each  of  my  children  a  quantity  of  land  not  exceeding 
more  than  three  hundred  and  twenty  acres,  and  not  less  than 
one  hundred  and  sixty  acres,  to  be  taken  off  my  said  lands, 
and  on  the  spots  and  places  which  the  said  executrix  testa- 
mentary aforesaid  may  think  proper  to  give  them ;  which 
compensation  and  distribution,  she  shall  make  agreeably  to 
the  good  behavior  and  situation  of  the  said  children.  I 
will  in  that  case,  her  deliberation  on  this  distribution  be  as 
if  the  aforesaid  property  were  her  own  ;  and  if,  in  the  interim, 
when  she  would  wish  to  make  this  distribution  of  said  lands 
above  mentioned,  she  was  to  die  without  fulfilling  the  distri- 
bution above  mentioned,  liim  or  her  of  the  children  who  had 
not  received  it,  will  have  to  take  it  in  money  before  any 
division  takes  place.  8th.  Express  clause,  which  is,  if  Julie, 
my  wife,  and  executrix  testamentary,  has  not  sufficient  from 
the  revenue  of  my  property,  as  well  real  as  personal,  to  make 
her  live  entirely  independent,  after  all  the  clauses  and  condi- 
tions mentioned  are  fulfilled,  to  these  reasons,  I  desire,  and 
I  will,  that  she  sell  so  much  of  my  propert}^,  real  or  personal 
as  she  may  think  proper,  and  as  she  may  want  it,  so  that 
she  may  live  in  the  most  easy  and  most  independent  man- 
ner. 9th.  It  is  expressly  understood,  that  the  legacies  I  make 
to  my  executrix  testamentary  are  independent  of  all  she 
has  a  right  to  in  my  estate  in  community  with  her,  according 
to  our  contract  of  marriage,  which  part  and  portion  apper- 
taining to  her,  she  may  dispose  of  as  appertaining  to  her  in  full 
right.  10th.  After  the  death  of  said  Julie,  mj  executrix 
testamentary,  all  the  residue  of  my  property,  real  and  per- 
sonal, will  return  to  my  children  born,  or  to  be  born,  to  be 
divided  between  them  in  equal  shares,  excepting  a  sum  of 
three  thousand  five  hundred  dollars,  which  my  oldest  daugh- 
ter, named  Marie  Louise  Clayton  Tiffin,  shall  have  less  than 
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my  other  children  born,  or  to  be  born  ;  and  that  for  and 
because  all  that  I  received  from  the  stock  of  the  estate  of 
her  deceased  mother,  I  have  remitted  to  said  Clayton  Tiffin 
and  to  her,  as  appears  by  their  receipt  herein  enclosed ; 
another  reason  not  less  equitable  to  that,  that  the  sum  men- 
tioned less  than  my  other  children  is,  that  I  have  acquired  a 
great  deal  of  real  property  since  I  have  been  married  with 
the  said  Julia  Beauvais,  my  wife  and  executrix  testamen- 
tary. Yet,  another  reason  which  puts  the  balance  of  justice 
in  my  hands,  is,  that  I  received  at  least  two  thousand  dollars 
from  the  stock  of  the  said  Julie,  my  wife  and  executrix 
testamentary,  coming  from  the  estate  of  her  deceased  father, 
Yital  Beauvais.  Such  are  my  wishes  and  intentions,  "which 
I  request  my  executrix  testamentary  to  put  into  execution, 
as  being  my  last  will  and  testament  and  act,  revoking  all 
others,  &c.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  seal,  in  the  presence  of  the  subscribers, 
at  Cahokia,  county  of  St.  Clair,  Illinois  Territory,  this  6th 
of  Febraary,  1818. 

K  Jarrot."     [Seal.] 

"  Witness, 
Joseph  Trotie, 
Eaphael  Widen, 
L.  Lagrave." 

It  was  then  admitted  by  the  defendant,  Yaughn,  that  the 
timber  trees  were  cut  on  the  premises  mentioned  in  the 
declaration,  as  therein  alleged  by  the  plaintiff.  This  was  all 
the  evidence  produced  on  either  side  to  the  jury. 

The  Court  was  then  asked  by  the  defendant's  attorney  to 
instruct  the  jury, 

1.  That  the  word  "  owner,"  in  the  statute  under  which 
this  action  was  instituted,  means  an  ownership  in  fee  simple ; 
and 

2.  That  the  will  of  N'icholas  Jarrot  does  not  create  such 
a  title  in  the  plaintiff  as  will  enable  her  to  recover  in  this 
form  of  action  ;  which  instructions  were  given  by  the  Court, 
and  a  verdict  returned  by  the  jury  on  the  issue  of  nil  debet 
for  the  defendant. 

VOL.   VII.  18 
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The  plaintiff's  attorney  then  moved  for  a  new  trial,  on  the 
ground  that  imj)roper  instructions  had  been  given  to  the 
jury,  which  motion  was  overruled  by  the  Court,  .and  the  de- 
fendant had  judgment  for  his  costs. 

From  this  judgment  the  plaintiff  has  prosecuted  a  writ  of 
error  to  this  Court,  and  now,  at  this  term,  assigns  the  follow- 
ing as  causes  of  error,  to  wit : 

1.  The  Circuit  Cou^'t  gave  improper  instructions  to  the 
jury; 

2.  The  Court  erred  in  overruling  the  plaintiff's  motion 
for  a  new  trial;  and 

3.  The  Court  erred  in  rendering  a  judgment  in  favor  of 
the  defendant  for  costs. 

This  case  presents  but  two  questions  at  all  necessary  to  be 
considered  by  the  Court,  both  of  which  arise  out  of  the  in- 
structions given  by  the  Court  to  the  jury  on  the  trial  below, 
and  admit  of  but  little  argument. 

The  first  as  to  the  meaning  of  the  word  "  owner"  in  the 
statute ;  and  second,  whether  the  will  of  Nicholas  Jarrot 
creates  such  an  ownership  in  the  plaintiff  as  will  entitle  her 
to  maintain  this  action. 

The  law  provides,  that  the  penalties  for  which  such  an  ac- 
tion as  this  may  be  brought,  "  shall  be  recoverable  with  costs 
of  suit,  either  by  action  of  debt,  in  the  name  and  for  the  use 
of  the  owner  or  owners  of  the  land  ;  or  by  action  qui  tatn  in 
the  name  of  any  person  who  will  first  sue  for  and  recover 
the  same." 

It  will  be  seen  by  an  examination  of  the  statute  referred 
to,  that  it  is  of  a  higlily  penal  character  in  its  provisions,  and 
as  such,  has  always  received  a  strict  construction  in  its  prac- 
tical application  by  this  Court.  The  word  "  owner  "  has  been 
repeatedly  determined  to  mean  a  fee  simple  interest  in  the 
land ;  and  a  less  estate  in  the  premises  will  not  authorize  a 
recovery  by  the  plaintiff  of  the  penalties  mentioned  in  the 
statute.  WrigJit  v.  Bennett,  3  Scam.  259,  and  WJiiteside  v. 
Divers,  4  do.  336.  {a) 

In  regard  to  the  second  question,  the  Court  is  of  opinion 
that,  according  to  a  proper  construction  of  the  will  of  Nich- 

(a)  I.  M.  F.  I.  Co.  V.  Marseilles  Manf.  Co.  1  Gil.  R.  267. 
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olas  Jarrot,  it  creates  a  life  estate  only  in  the  plaintiff  to  the 
premises  trespassed  upon,  which,  according  to  the  opinion 
expressed  on  the  former  question,  will  not  be  sufficient  to 
enable  her  to  sustain  this  action.  It  was  contended  at  the 
hearing  by  the  counsel  for  the  plaintiff  in  error,  that  the  will 
of  Nicholas  Jarrot  contained  a  devise  to  the  plaintiff,  Julia 
Jarrot,  as  his  widow  and  executrix,  with  power  to  convey 
the  land  in  question  in  fee  simple,  and  that  such  a  devise 
carries  with  it  the  fee  simple  estate,  and  several  authorities 
were  referred  to  as  supporting  that  position.  It  is  unques- 
tionably true,  that  such  a  devise  would  create  an  estate  in  fee 
simple,  if  such  an  one  existed ;  but  no  such  power  was  either 
given  or  intended  by  the  will  in  this  case,  as  has  been  sup- 
posed by  the  counsel.  The  language  of  the  will,  in  the  first 
instance,  is,  "  I  name  for  my  executrix  testamentary  the  per- 
son of  Julia  Beauvais,  my  wife,  to  whom  I  give  the  enjoying 
of  all  my  property,  as  well  real  as  personal,  that  I  may  have 
after  my  death,  and  at  the  moment  of  my  dying,  for  her  to 
enjoy  peaceably  during  her  life,"  &c.  This  clause  shows 
that  a  life  estate  only  was  in  the  contemplation  of  the  tes- 
tator. 

The  eighth  clause,  which  was  much  relied  upon  by  the 
counsel,  as  creating  a  fee  simple  estate  in  the  plaintiff,  reads 
as  follows :  "  If  Julia,  my  wife  and  executrix  testamentary, 
has  not  sufficient  from  the  revenue  of  my  property,  as  well 
real  as  personal,  to  make  her  live  entirely  independent,  after 
all  the  clauses  and  conditions  mentioned  are  fulfilled,  to  these 
reasons,  I  desire,  and  I  will,  that  she  sell  so  much  of  my 
property  real  or  personal  as  she  may  think  proper,  and  as 
she  may  want  it ;  so  that  she  may  live  in  the  most  easy  and 
most  independent  manner."  This  is  a  special,  hmited  and 
contingent  power  to  be  used  in  the  discretion  of  the  plaintiff, 
for  the  purpose  of  securing  to  her  during  her  life  an  inde- 
pendent living,  and  to  that  extent  we  have  no  doubt  that  she 
would  have  the  power  to  sell  and  convey,  and  that  the  sale 
would  be  good  and  valid.  But  it  would  be  a  palpable  perver- 
sion of  the  language  and  obvious  import  of  the  will,  to  give 
it  a  construction,  that  she  had  a  general  and  uncontrolled 
power  to  seU.     The  tenth  clause  of  the  will  fully  explains 
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the  testator's  intentions  in  this  respect.  That  clause  provides 
"  that  after  the  death  of  the  said  Julia,  my  executrix  testa- 
mentar}^,  all  the  residue  of  my  property  real  and  personal 
will  return  to  my  children,"  &c.  It  is  evident  from  these 
provisions  in  the  will,  that  the  testator  intended,  after  the 
payment  of  his  debts,  certain  legacies,  &c.,  that  the  plain- 
tiff should  enjoy  the  use  of  all  his  property,  as  well  real  as 
personal,  with  power  to  dispose  of  so  much  of  either  as 
might  become  necessary,  from  time  to  time,  to  secure  to  her  a 
comfortable  and  independent  living  ;  and  that  all  the  property 
remaining  at  her  death  should  descend  to,  and  be  distributed 
among  his  children.  And  in  respect  to  the  necessity  and 
propriety  of  disposing  of  portions  of  the  real  estate  for  such 
a  purpose,  she  must,  to  a  liberal  extent,  be  allowed  herself 
to  determine,  as  it  is  very  apparent,  from  the  expressions 
used  in  the  will,  that  it  was  not  the  intention  of  the  testator 
to  deal  out  to  her  with  anything  like  a  sparing  hand. 

The  case  of  Tomlinso7%  v.  Dighton,  1  Salk.  239,  simply 
decides,  "  that  a  legacy  for  life,  with  a  general  power  of  ap- 
pointment by  deed  or  will,  and  not  limited  to  the  latter, 
gives  the  absolute  interest."  In  this  case  there  is  no  such 
general  power  of  appointment,  which  may  be  exercised  either 
by  deed  or  will.  In  the  case  oi BarfordM.  Street^  16  Yesey, 
139,  the  Master  of  the  Rolls  said:  "an  estate  for  life  with  an 
unqualified  power  of  appointing  the  inheritance  comprehends 
every  thing.  By  this  unlimited  power  a  person  can  appoint 
the  inheritance."  The  whole  equitable  fee  is  thus  subject 
to  her  present  disposition;  and  in  the  case  of  JacJcsony. 
"  Robbins^  16  Johns,  588,  the  Chancellor,  upon  revision  of  these 
authorities,  said :  "  we  may  lay  it  down  as  an  incontrovertible 
rule,  that  when  an  estate  is  given  to  a  person  generally  or 
indefinitely,  with  a  power  of  disposition,  it  carries  a  fee;  and 
the  only  exception  to  the  rule,  is,  where  the  testator  gives 
to  the  first  taker  an  estate  for  life  only  by  certain  and  ex- 
press words,  and  annexes  to  it  a  power  of  disposal.  In  that 
particular  and  special  case,  the  devisee  for  life  will  not  take 
an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift 
of  a  power  of  disposition  of  the  reversion.  This  distinction 
is  carefully  marked  and  settled  in  the  cases."     Tomlmson  v. 
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Dighton.  1  Salk.  239  ;  S,  C,  1  Peere  Williams,  149  ;  Reid  v. 
Shergold,  10  Yesey,  3T0  ;  2  Wilson,  6. 

This  case  fully  settles  the  question,  if  any  authority  were 
wanting,  that,  as  the  plaintiff  in  this  suit  was  a  devisee  for 
life  only,  with  a  naked  and  contingent  power  to  dispose  of  a 
portion  of  the  real  estate  of  the  testator,  if  necessary,  for 
a  special  and  limited  purpose,  and  with  remainder  over  to 
the  children,  that  she  took  nothing  more  than  a  life  estate, 
and,  consequently,  cannot  maintain  this  action. 

The  intention  of  a  testator  is  always  a  cardinal  point  in 
the  construction  of  wills,  and  in  this  case  that  intention  is 
not  left  to  doubt  or  conjecture. 

In  coming  to  this  conclusion,  however,  we  do  not  wish  to 
be  understood  as  deciding,  either  that  the  plaintiff  is  without 
a  remedy,  or  that  an  ordinary  action  of  trespass  would  not 
be  sustainable  under  such  circumstances  as  are  stated  in  the 
declaration,  and  as  were  exhibited  by  the  proofs  at  the  trial 
before  the  jury. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


John  Doe,  ex  derm.  Ellen  Frisby  et  al.,  plaintiffs  in  error,  v. 
Charles  Ballance  et  al.,  defendants  in  error. 

Error  to  Peoria. 

Bogardus  conveyed  to  Underhill  certain  premises  for  a  valuable  considera- 
tion. The  deed  contained  the  words  "  grant,  sell  and  convey,"  and  "  all 
my  right,  title  and  interest,"  &c.;  and  concluded  thus :  "  To  have  and  to 
hold  the  same  unto  the  said  Underhill,  his  heirs  and  assigns  forever,  with 
all  the  privileges  annd  appurtenances  thereunto  belonging."  Subsequent- 
ly, Bogardus,  who  previously  had  not  the  fee  in  the  premises,  obtained  a 
Patent  therefor  from  the  United  States ;  Ildd,  that  the  fee  in  the  prem- 
ises enured  under  the  statute  to  Underhill  and  his  assigns,  {a) 

Ejectment  brought  by  Lewis  Bigelow  and  Isaac  Under- 
hill, in  the  Peoria  Circuit  Court,  to  the  May  term  1838.  The 
suit  was  to  recover  a  part  of  the  south  east  fractional  quar- 
ter section  nine   (9),  township  eight  (8)    north,  range  eight 

(a)  Willis  T.  Watson,  4  Scam.  R.  67  ;  But  see  Frink  v.  Darst,  14  111.  R.  310 ;  Phelps  v.  Kel- 
logg, 16  111.  R.  135. 
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(8)  east  of  the  fourth  principal  meridian.  Bigelow  died, 
and  Ellen  Frisby  et  al.^  were  made  parties  as  his  heirs. 

The  plaintiffs  read  to  the  jury  a  Patent  from  the  United 
States  to  John  L.  Bogardus  for  the  said  land,  and  dated 
January  5th,  1838, 

The  plaintiffs  then  proposed  to  read  to  the  jury  a  deed 
from  said  Bogardus  to  Isaac  Underhill,  one  of  the  plaintiffs, 
which  deed  was  duly  acknowledged  and  proved,  and  which 
was  dated  August  5th,  1834,  and  conveyed  said  land  to  said 
Underhill.  To  the  reading  of  this  deed  to  the  jury  the 
defendants  objected,  and  the  objection  was  sustained  and  the 
deed  excluded.  The  plaintiffs  excepted.  The  jury  found 
for  the  defendants,  and  the  Court  gave  judgment  for  them. 
The  error  assigned  is  the  exclusion  of  this  deed. 

The  cause  was  heard  at  the  May  term  1845,  before  the 
Hon.  John  D.  Caton  and  a  jury.     Yerdict  for  the  defendants. 

E.  N.  Powell^  for  the  plaintiffs  in  error.  A.  Williams  <& 
A.  Johnston^  upon  the  same  side,  filed  the  following  argu- 
ment in  writing : 

1.  The  technical  distinctions,  which  existed  at  common  law, 
between  the  various  kinds  of  conveyances,  and  the  circum- 
stances necessary  to  give  them  operation,  have  been  greatly 
relaxed  by  modern  decisions,  and  sometimes  entirely  abol- 
ished by  statutes,  especially  in  the  United  States.  Thus  a 
deed  of  release  and  quit  claim,  (the  lowest  in  the  scale  of 
assurances,)  which,  according  to  the  old  common  law,  could 
not  operate  without  a  previous  interest  or  possession,  being 
vested  in  the  releasee,  has  been  repeatedly  held  sufiicient,  as 
an  original  conveyance  to  transfer  the  fee,  both  in  Illinois  and 
in  other  States.  And  it  is  affirmed  generally,  that  the  Courts 
look  to  the  intention  of  the  parties  and  the  purport  of  the  con- 
veyance, more  than  to  any  technical  rules,  touching  the  form 
or  construction  of  the  deed. 

These  positions  are  fully  and  broadly  sustained  in  the  fol- 
lowing cases :  Raij  v.  Pierce^  ^  Mass.  384 ;  Bridge  v.  Wel- 
lington^ 1  do.  219  ;  Russell  v.  Coffin,  8  Pick.  143  ;  Bronson 
v.  Paynter^  4  Dev.  and  Battle,  395  ;  Reformed  Dutch  Chv/rch 
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V.  Yeeder,  4  "Wend.  496  ;  and  in  our  own  State,  McConnell 
V.  Reed^  4  Scam.  121 ;  Willis  v,  Watson^  lb.  'o'^ ;  with 
whicli  compare  the  Revised  Code  of  1833,  page  129,  statute 
of  "  Conveyances,"  §  2. 

2.  At  common  law,  where  a  person  having  no  title,  conveyed 
by  lease  or  deed  to  another,  if  a  covenant  were  contained  in 
the  demise  or  deed,  either  exjpress  or  implied,  any  estate, 
afterwards  required  by  the  lessor  or  grantor,  would  accrue 
to  the  benefit  of  the  lessee  or  grantee,  and  would  support  the 
estate  conveyed  to  him.  If,  indeed,  the  grantor  had  any  es- 
tate or  interest  at  the  time,  which  did  pass  by  the  grant,  the 
rule  did  not  apply.  But  where  he  had  no  estate  at  the  time 
of  the  grant,  the  estate  subsequently  acquired  enured  to  the 
benefit  of  the  grantee,  by  way  of  estoppel,  and  the  estoppel 
was  regarded  as  an  interest,  running  with  the  land  to  the 
heirs  and  assigns  of  the  grantee.  In  support  of  this  doctrine 
see  2  Thomas'  Coke,  333,  41Y ;  Goodtitle  v.  Morse,  3 
Term  R.  365 ;  Oilman  v.  Hoare,  1  Salk.  2Y5,  and  next 
case,  276  ;  4  Com.  Dig.  Estoppel,  A.  2,  A.  3,  B  ;  4  Kent's 
Com.  98. 

And  the  beneficial  rule  of  the  common  law  has  been  ex- 
tended in  American  decisions,  conformably  to  the  the  practice 
alluded  to  already,  so  as  to  apply  to  cases  where  there  was 
no  express  warranty,  and  in  which  there  were  no  words  at 
common  law  imj)lying  a  warranty.  Jackson  v.  Bull,  1  Johns. 
Cases,  90  ;  Sojme  v.  Murray,  12  Johns.  203  ;  Same  v.  Stevens, 
13  do.  316 ;  Same  v.  Fisk  10  do.  456  ;  Carver  v.  Jackson,  ex 
dem.  Astor,  4  Peters'  85-6. 

In  the  case  of  Jacksen  v.  Fisk,  above  quoted,  especially, 
the  conveyance  was  a  mere  release,  and  the  only  title  of  the 
releasor  was  required  subsequently  to  the  conveyance.  And 
in  the  case  of  JacJcson  v.  Stevens,  the  Court  says,  that  in 
the  absence  of  any  proof  as  to  the  object  of  the  grantor  in 
procuring  the  title  after  his  conveyance  of  the  land,  it  will 
be  presumed  that  he  purchased  it,  for  the  pm-pose  of  support- 
ing and  making  good  his  own  deeds. 

3.  But,  at  all  events,  we  conceive  that  the  question,  whether 
a  title  subsequently  acquired  will  enure  to  support  a  previous 
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conveyance  in  a  case  like  the  present,  is  decisively  settled 
by  the  statute  law  of  the  State. 

On  the  Revised  Code  of  1833,  page  131,  section  Y,  it  is 
enacted,  that  "if  any  person  shall  sell  and  convey  to  another, 
by  deed  or  conveyance,  purporting  to  convey  an  estate  in 
fee  simple  absolute,  &c,,  not  then  being  possesed  of  the  legal 
estate  or  interest  therein  at  the  time  of  such  sale  or  convey- 
ance, but  after  such  sale  or  conveyance  the  vendor  shall 
become  possessed  of,  and  confirmed  in  the  legal  estate,  &c.^ 
it  shall  be  taken  and  held  to  be  in  trust,  and  for  the  use  of 
the  grantee  or  vendee,  and  the  conveyance  aforesaid  shall 
be  held  and  taken,  and  shall  be  as  valid,  as  if  the  grantor  or 
vendor  had  the  legal  estate  or  interest,  at  the  time  of  said 
sale  or  conveyance." 

"  An  estate  in  fee  simple  absolute,"  is  an  estate  which  is 
limited  absolutely  to  "a  man,  and  his  heirs  and  assigns  for- 
ever," without  any  limitation  or  condition.  The  term 
"estate"  has  no  relation  to  the  title,  or  the  description,  or 
character  of  the  thing  conveyed.  It  denotes  the  quantity  of 
interest  in  the  thing  conveyed,  whether  it  be  an  estate  for 
years,  for  life,  or  in  fee ;  whether  in  possession  or  expec- 
tancy ;  and  whether  absolute  or  conditional.  A  deed,  thei-e- 
fore,  like  the  one  in  this  case,  which  purports  to  convey  to 
a  man  an  interest  in  land,  ^'■habendum  to  him,  and  his  heirs 
and  assigns  forever,"  is  a  deed  "  purporting  to  convey  an 
estate  in  fee  simple  absolute." 

This  construction  of  this  statute  has  been  incidentally  made 
by  the  Supreme  Court  of  this  State,  in  the  case  of  Willis  v. 
Watson^  4  Scam.  67,  in  which  the  question  was  presented,  as 
to  the  operation  of  a  will  to  pass  lands,  which  were  acquired 
subsequently  to  the  execution  of  the  will.  The  statute  is 
there  referred  to,  and  commented  on  in  the  same  view  as  that 
here  presented,  and  the  principle  established  by  it  is  applied 
to  the  case  then  before  the  Court. 

This  statute,  therefore,  supplies  all  that  is  wanting,  (if  any 
thing  were  wanting  in  the  decision  already  referred  to,)  to 
complete  the  title  in  the  plaintiff's  lessor,  or  in  Underbill, 
through  whom  the  title  was  derived.      It  is  substituted  for 
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the  covenant,  express  or  implied,  of  the  common  law,  and  it 
does  the  office  of  the  covenant,  in  creating  an  estoppel,  which 
shall  bind  the  grantor  and  all  persons  claiming  under  him  ; 
which  is  attached  to  the  land,  and  runs  with  it  to  all  the 
heirs  and  assigns  of  the  grantee,  and  which  conveys  to  them 
an  estate  in  fee  simple  absolute,  not  to  be  defeated  except  by 
a  paramount  title.  It  furnishes  conclusive  and  binding  evi- 
dence of  the  intention  of  the  grantor  to  support  his  convey- 
ance, by  causing  a  subsequently  acquired  title  to  enure  for 
that  purpose,  instead  of  the  presumption  to  that  effect,  which 
arises  from  the  absence  of  any  explanation,  in  the  case  of 
Jackson  v.  Stevens,  before  referred  to. 

J.  Butterfield,  for  the  defendant  in  error,  cited  Somes  v. 
Skinner,  3  Pick.  52 ;  Comstock  v.  Smith,  13  do.  120  ;  Blancli- 
ard  V.  Brooks,  12  do.  QQ. 

A.  Lincoln  concluded  the  argument  in  behalf  of  the  plain- 
tiffs in  error. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  Ejectment.  After  reading  to  the  jury  a  Pat- 
ent from  the  United  States  to  one  John  L.  Bogardus,  bear- 
ing date  to  the  5th  day  of  January,  1838,  for  the  premises  in 
question,  the  plaintiffs  offered  to  read  in  evidence  a  deed  from 
said  Bogardus  to  one  Isaac  Underbill  for  the  same  prem- 
ises. To  this  the  Court  sustained  the  defendant's  objection. 
This  was  excepted  to,  and  is  assigned  for  error.  The  deed 
was  as  follows:  "  Know  all  men  by  these  presents, that  I,  John 
L.  Bogardus,  of  Peoria,  of  the  county  of  Peoria  and  State  of 
Illinois,  in  consideration  of  one  thousand  and  fifty  dollars 
to  me  in  hand  paid  by  Isaac  Underbill,  of  said  Peoria,  the  re- 
ceipt of  which  I  do  hereby  acknowledge,  do  hereby  grant, 
sell  and  convey  unto  said  Underbill,  all  my  right  and  interest 
in  and  unto  the  south  east  fractional  quarter  of  section  (9), 
in    township    (8)  north,    range    (8)  east  of  fourth  principal 
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meridian,  in  said  Illinois  and  also  in  and  unto  the  ferry  estab- 
lished across  the  Illinois  river  in  said  Peoria  together  with 
all  the  boats  and  other  implements  thereunto  belonging.  To 
have  and  to  hold  the  same  unto  the  said  Underbill,  his  heirs 
and  assigns  forever,  with  all  the  privileges  and  appurtenan- 
ces thereunto  belonging.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal,  this  5th  day  of  August,  A.  D. 
1834. 

John  L.  Bogardus."  [Seal.] 

Signed,  sealed  and  delivered  in  presence  of  Orin  Hamlin." 

It  was  duly  acknowledged  before  a  justice  of  the  peace 
on  the  same  day,  and  recorded  on  the  13th  day  of  the  same 
month. 

It  is  contended  by  the  plaintiffs,  that  although  Bogardus 
had  no  title  in  fee  to  the  land  at  the  date  of  his  conveyance, 
yet  that  he  is  estopped  by  that  deed  from  setting  up  the  title 
he  afterwards  acquired  from  the  United  States  to  defeat  it, 
and  so  are  all  those  who  claim  under  him.  The  counsel  for  the 
defendants  contends,  that  where  a  party  has  neither  posses- 
sion, nor  a  vested  interest,  or  no  interest  to  all,  a  release 
or  quit  claim  deed  without  warranty  will  not  operate  as  an 
estoppel. 

Here  is  no  warranty,  and  they  contend  that  it  is  a  mere 
quit  claim,  and  could  only  pass  such  an  interest  as  Bogardus 
had  at  the  time. 

Kent  says,  leases  can  0]3erate  as  an  estoppel  when  they 
are  not  supplied  from  the  ownership  of  the  lessor,  but  are 
made  by  persons  having  no  vested  interest,  such  as  an  heir 
apparent,  or  person  having  a  contingent  remainder,  or  an 
interest  under  an  executory  devise,  or  one  who  has  no  title 
whatever.  But  if  the  lease  takes  effect,  by  passing  an  inter- 
est, it  cannot  operate  by  way  of  estoppel,  although  it  cannot 
otherwise  carry  the  full  interest,  according  to  the  intention 
of  the  parties.  4  Kent's  Com.  98.  But  where  one  who  has 
no  interest  in  the  land,  undertakes  to  convey  or  demise,  and 
he  afterwards  acquires  title,  an  interest  passes  to  the  grantee 
by  way  of  estoppel ;  and  if  there  be  a  warranty,  it  not  only 
estops  the  grantor,  but  a  subsequent  purchaser  from  him.     lb. 
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The  estoppel  runs  with  the  land  in  such  case,  and  Lord  Ken- 
yon  was  inclined  to  the  opinion,  that  the  purchaser  would  be 
estopped  without  warranty.  But  the  authorities  are  conflict- 
ing on  this  point.     lb.  note  a  and  h. 

Most  of  the  cases  cited  from  the  Massachusetts  Reports 
are  cases  of  warranty.  In  the  case  in  13  Pick.  116,  the 
defendant  was  tenant  of  one  Waters;  the  plaintiffs  disseized 
him,  and  conveyed  to  him  in  fee,  with  warranty  against  them- 
selves and  those  claiming  under  them.  The  tenant  recon- 
veyed  in  fee  with  like  warranty,  and  then  took  a  conveyance 
in  fee  from  "Waters,  to  whom  he  was  tenant  at  first.  It  was 
held^  that  the  tenants  deed  to  the  disseizors  was  no  estoppel. 

The  question  in  12  Pick.  4Y,  was,  whether  a  creditor  of 
John  Soley,  who  had  levied  and  taken  his  interest  in  execu- 
tion immediately  upon  its  vesting,  was  estopped  by  Soley's 
deed  to  respondent,  Gassner,  with  warranty.  Soley  had,  at 
the  time  of  the  deed,  a  vested  interest  in  part,  and  an  inter- 
est dependent  upon  a  contingent  executory  devise  to  take 
effect  from  the  happening  of  an  uncertain  contingency.  The 
Court  held,  that  the  conveyance  of  all  "his  right,  title  and 
interest "  in  and  to  the  lands  was  fully  satisfied  by  applying 
it  to  the  vested  interest,  and  as  to  the  contingent  interest, 
he  was  not  estopped. 

The  case  in  3  Pick.  52,  is  upon  complicated  facts.  "W.  S. 
Skinner  made  a  deed  to  his  father  in  March,  1805,  and  which 
was  not  recorded  until  1807.  In  July,  1805,  he  made  a  mort- 
gage to  one  Codman  without  notice  of  the  previous  deed. 
Codman,  in  1811,  released  and  quit  claimed  to  plaintiff's 
intestate;  on  the  same  day  the  intestate  quit  claimed  and 
released  to  W.  S,  Skinner,  who  executed  back  a  mortgage  to 
intestate.  The  father  continued  all  the  time  from  1805  until 
his  death  in  1813,  in  possession.  After  his  death,  his  son, 
John  Skinner,  took  possession,  and  this  action  was  brought 
to  recover  it  under  the  mortgage  to  plaintiff's  intestate.  It 
was  Keld^  that  the  defendant  was  not  estopped  by  the  deed 
of  mortgage  to  intestate,  although  he  derived  title  through 
his  father  from  the  mortgagor.     For,  by  the  release  and  quit 
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claim  from  intestate  to  W.  S.  Skinner,  the  mortgagor,  the 
deed  from  him  to  John  Skinner,  the  father,  was  let  into 
priority  of  the  second  mortgage,  although  it  had  been  post- 
poned to  the  first  mortgage  for  want  of  record  or  notice. 

In  7  Mass.  381,  a  quit  claim  and  release,  which,  for  any 
thing  appearing  upon  the  record,  would  have  been  bad  as  a 
conveyance  for  want  of  seizin  in  the  releasor,  yet  was  held 
to  be  good  as  a  covenant  to  stand  seized  to  an  use,  and  so 
made  to  effectuate  the  intention  of  the  parties,  by  the  opera- 
tion of  the  statute  in  executing  the  use. 

A  very  similar  decision,  in  effect,  was  made  in  4  "Wend. 
494:,  where  the  Court  presumed  a  conveyance  creating  a 
lesser  estate,  in  order  to  support  a  release  creating  such  an 
use  as  would  be  executed  by  the  statute,  and  so  vested  the 
true  interest  intended  by  the  parties.  So,  again,  in  10  Johns. 
456,  the  words  "have  remised,  released,  and  forever  quit 
claimed "  were  held  sufficient  to  raise  an  use,  which  the 
statute  of  uses  executed,  and  so  a  fee  was  required  by  one 
who  took  the  release  seven  years  before  the  releasor  acquir- 
ed the  fee. 

I  have  thus  far  reviewed  some  of  the  decisions  cited  and 
relied  on  on  both  sides,  and  the  strongest  for  each.  I  do  not 
deem  it  important  to  review  more. 

If  the  question  here  was  to  be  settled  by  the  doctrine  of 
estoppel,  authorities  might  be  found  in  the  cases  cited,  and 
others  for  admitting  and  rejecting  it  as  a  mere  quit  claim. 
But  the  question  is  more  easily  disposed  of  under  our  statute, 
as  well  as  by  the  character  of  the  deed  itself 

I  come  now  to  consider  this  question  under  our  statute. 
Livery  of  seizin  is  not  required  by  our  law.  Rev.  Stat.  102, 
§  1.  Conveyances  are  good,  although  grantor  is  out  of 
possession,  and  another  may  hold  adversely.  lb.  103,  §  4. 
Where  any  one  may  be  seized  to  "  the  use,  confidence,  or 
trust"  of  another,  the  statute  executes  the  use  to  the  pos- 
session,    lb.  §  3. 

The  words  "grant,  bargain,  sell,"  in  a  deed,  import  an 
express  covenant  to  the  grantee  and  his  heirs,  that  the 
grantor  was  seized  of  an  indefeasible  estate  in  fee,  free  from 
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incumbrances  by  grantor,  and  also  for  quiet  enjoyment  as 
against  grantor  and  his  heii'S.     lb.  105,  §  11. 

And  again,  whenever  one  conveys  by  a  deed  purporting 
to  convey  an  estate  in  fee  simple  absolute,  and  has  not  then 
the  legal  estate,  but  afterwards  acquires  it,  "it  shall  be  taken 
and  held  to  be  in  trust  and  for  the  use  of  the  grantee  or  ven- 
dee, and  the  conveyance  aforesaid  shall  be  held  and  taken, 
and  shall  be  as  valid  as  if  the  grantee  or  vendor  had  the  legal 
estate  or  interest  at  the  time  of  said  sale  or  conveyance."  lb. 
104,  §  7. 

"  Every  estate  in  lands  which  shall  be  granted,  conveyed, 
or  devised,  although  other  words  heretofore  necessary  to 
transfer  an  estate' of  inheritance  be  not  added,  shall  be  deemed 
a  fee  simple  estate  of  inheritance,  if  a  less  estate  be  not  lim- 
ited by  express  words,"  or  by  operation  of  law.  lb.  105, 
§13. 

This  last  provision,  it  is  true,  was  not  enacted  until  after 
this  conveyance,  but  it  tends  to  illustrate  and  explain  the 
meaning  of  the  other  provisions  in  reference  to  conveyancing 
in  this  State. 

If  this  deed  should  be  regarded  only  as  a  covenant  to  stand 
seized,  as  in  the  case  of  10  Johns.  456,  still  the  statute  would 
execute  the  use  according  to  that  decision.  This  deed  has 
only  the  words,  "grant,  sell,  and  convey ;"  and  in  5  Alabama, 
586,  the  Court  held,  under  their  statute,  contaiuing  the  same 
words  as  ours,  that  the  statute  would  not  help  a  deed  which 
omitted  one  of  the  words,  for,  being  in  derogation  of  the  com- 
mon law,  it  must  be  construed  strictly. 

I  do  not  intend  to  discuss  the  propriety  of  this  interpreta- 
tion, nor  shall  I  discuss  the  distinction  taken  on  the  argument 
between  a  conveyance  by  release,  or  quit  claim  of  all  right, 
title  and  interest  in  land  and  a  conveyance  of  an  estate  in  the 
land.  Words  importing  to  quit  claim,  and  release  an  interest, 
naturally,  in  common  and  legal  parlance,  pre-supposes  that 
there  is  an  interest  upon  which  it  is  to  operate ;  and  by  such 
language,  iaterests  are  conveyed  where  interests  exist.  But 
this  deed  uses  words  of  inheritance,  for  in  the  haheTidum  et 
tenendum^  it  is  to  him  and  his  heirs  forever. 
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Surely  no  one  would  contend  that  the  fee  would  not  have 
passed,  if  it  had  been  in  Bogardus,  and  passed  too,  by  this 
clause  in  the  deed.  Why,  then,  limit  the  meaning  of  these 
terms,  because  the  fee  was  not  in  him  at  the  time  ?  He  has 
since  required  it,  and  the  statute  will  make  it  enure  to  the 
benefit  of  the  grantee,  if  the  fact  of  the  want  of  title  is  not  to 
restrain  the  meaning  of  the  words.  It  is  true,  if  he  had  not 
ofterwards  acquired  it,  the  clause  could  only  have  operated 
on  such  interest  as  he  had,  and  the  statute  could  not  aid  it ; 
for  the  grantee  may  have  been  without  covenants  to  compel 
him,  unless  the  words  "grant  and  sell"  alone,  should  import 
such  covenant.  But  it  seems  to  me,  that  the  very  case  that 
might  have  been  contemplated  by  the  Legislature,  ai'ose  here, 
for  the  deed  would  have  conveyed  all  his  estate  in  the  land, 
even  a  fee,  being  founded  on  a  valuable  consideration ;  now 
having  acquired  that  fee,  it  must  enure  under  the  statute. 

Again,  he  has  used  words  importing  an  estate  in  fee,  and 
has  not  qualified  or  limited  it,  which  is  a  very  just  and  full 
interpretation  of  the  spirit  of  the  former  provisions  of  the 
several  Acts. 

We  are  of  opinion  that  the  deed  conveys  an  estate  in  fee 
simple,  and  was  therefore  admissible  in  evidence. 

The  judgment  of  the  Court  below  is  reversed  at  the  cost 
of  defendant,  and  cause  remanded,  with  directions  to  award 
a  venire  de  novo. 

Judgment  reversed. 
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Thomas  T.  Bybee,  plaintiff  in  error,  v.  James  Ashby,  defend- 
ant in  error. 

Error  to  Fulton. 

The  general  doctrine  in  regard  to  the  sale  of  lands  by  a  sheriff  is,  that  his 
deed  is  inadmissible  in  evidence,  unless  the  judgment  and  execution  under 
which  sale  is  made,  be  produced  to  show  the  sheriff's  authority  to  sell. 
The  purchaser  is  bound  to  inquire  into  the  power,  and  the  means  by 
which  the  property  is  subjected  to  the  sale,  and  will  acquire  no  right  to 
the  land,  where  the  sheriff  sells  without  legal  authority. 

The  Act  of  February  19,  1841,  amendatory  of  the  Act  of  January  17,  1825, 
does  not  dispense  with  the  production  of  the  judgment  and  execution 
prior  to  the  introduction  of  the  sheriff's  deed  in  evidence.  The  seventh 
section  merely  relates  to  the  presumption  which  is  created  by  the  Act  in 
favor  of  the  regularity  ofthe  sale,  after  the  execution  shall  have  come  into 
the  hands  of  the  sheriff. 

A.  recovered  a  judgment  against  B.  in  the  county  of  Knox,  on  which  exe- 
cution was  issued,  directed  to  the  sheriff  of  that  county,  and  subsequent- 
ly delivered  to  the  sheriff  of  Fulton  county  for  collection,  though  not  di- 
rected to  him.  The  execution  was  levied  on  certain  real  estate  ofthe  de- 
fendant, which  was  sold  to  satisfy  the  same,  and  struck  off  to  the  plaintiff, 
to  whom  a  deed  was  subsequently  made  by  the  sheriff.  Several  years 
after  the  sale  and  conveyance,  the  plaintiff  in  the  execution,  without  no- 
tice to  the  defendant,  on  his  motion  procured  an  amendment  of  the  exe- 

.  cution,  by  striking  out  the  word  "  Knox  "  and  substituting  the  word  "  Ful- 
;)  ton  "  in  the  direction  to  the  sheriff:  Held,  that  the  Court  erred  in  per- 
'  mitting  the  amendment  and  that  an  amendment  would  not  cure  the  de- 
fect in  the  process. 

When  a  writ  is  regular  on  its  face,  although  there  may  be  a  variance  be- 
f'  tween  the  execution  and  judgment  as  to  the  true  amount  recovered  by 
the  latter,  the  sheriff  will,  nevertheless,  be  protected,  as  it  is  his  duty  to 
execute  it,  when  delivered  to  him,  notwithstanding  such  repugnancy. 
He  is  not  bound  to  inquire  whether  there  is  a  judgment  exactly  corre- 
sponding with  it  or  not ;  and  such  a  variance  would  not  effect  the  validi- 
ty of  a  sale  made  under  it,  if,  in  other  respects,  it  be  made  in  conformity 
with  law.  In  such  a  case  the  execution  is  voidable  only,  and  may  be 
amended  as  well  after  as  before  the  sale. 

If  an  execution  is  not  regular  on  its  face,  as  for  instance,  where  it  is  issued 
without  the  proper  seal  of  Court  attached,  or  where  it  is  directed  to  the 
sheriff  of  one  county  and  is  delivered  to  the  sheriff  of  another  county  to 
be  executed,  such  process  will  not  justify  the  officer  in  executing  it ;  all 
his  acts  under  it  will  be  absolutely  void,  and  he  a  trespasser ;  and  the  pui'- 
chaser  will  acquire  no  right  to  the  property  purchased  at  the  sale. 

A  sheriff  is  bound  to  execute  process  regular  on  its  face,  and  all  his  acts 
will  be  valid,  even  though  the  process  should  afterwards  be  set  aside  for 
irregularity. 

*  Lewis  V.  Lindly,  28  IlL  R.  149;  Durham  v.  Heaton,  28  111.   R.  264;    McCorraick   y. 
Wheeler,  36  UJ.R.  116. 
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Although  innocent  purchasers  will  be  protected  where  the  process  is  voida- 
ble only,  yet  the  same  reasons  of  policy  do  not  exist  where  a  judgment 
creditor  is  the  purchaser.  In  such  a  case,  the  regularity  and  legality  of 
the  sale  may  be  inquired  into. 

Ejectment,  in  the  Fulton  Circuit  Court,  brought  by  the 
plaintiff*  in  error  against  the  defendant  in  error.  The  cause 
was  heard  at  the  March  term  1844,  before  the  Hon.  Jesse 
B.  Thomas  and  a  jury,  and  a  verdict  rendered  in  favor  of  the 
defendant,  on  which  there  was  a  judgment  for  costs. 

The  proceedings  at  the  trial  and  other  material  facts  ap- 
pear in  the  Opinion  of  the  Court. 

W.  A.  Minshall,  for  the  plaintiff  in  error,  submitted  the 
following  argument  in  writing: 

It  will  be  insisted  by  the  counsel  on  the  other  side,  that 
the  rule  protecting  innocent  purchasers  does  not  apply  as 
between  those  parties,  and  that  Bybee  is  seeking  to  take  ad- 
vantage of  his  own  negligence,  and  that  inter  partes^  defects 
in  the  execution  may  be  inquired  into  collaterally  in  this 
action,  and  cites  Jackson  v.  Caldwell^  1  Cowen,  643-4. 
The  case  cited  does  not  maintain  the  position  laid  down,  to 
anything  like  the  extent  contended  for  there.  The  Court  de- 
cided in  that  case  that  a  hona  fide  phrchaser  of  lands  on  an 
execution  issued  on  a  judgment  which  had  been  paid,  but  on 
which  no  satisfaction  is  entered  of  record,  nor  the  execution 
returned  satisfied,  would  be  protected.  But  otherwise,  if 
he  had  notice  either  actual  or  presumptive.  But  if  the  party 
to  the  execution  purchase,  he  will  not  be  protected,  for  he 
is  chargeable  with  notice ;  he  would  be  most  apt  to  know 
whether  the  money  had  been  paid  or  not.  This  is  a  very 
different  case  from  the  one  at  bar. 

The  only  question  in  this  case  is,  was  the  execution,  which, 
by  the  misprision  of  the  Clerk,  was  directed  on  its  face  to 
the  sheriff  of  Knox,  but  in  fact  sent  to,  and  delivered  to  the 
sheriff  of  Eulton  to  execute,  the  sheriff  of  Fulton  being  the 
proper  officer,  and  the  defendant,  Ashby,  and  his  property 
within  his  bailiwick,  is  void  or  voidable.  On  this  point,  on  an 
execution  exactly  similar,  and    in  point  as  respects  the  di- 
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rection  and  misprision,  the  execution  being,  as  in  this  case, 
directed  to  a  different  county  than  the  one  in  which  it  was 
to  be  executed,  the  Court  lield  the  execution  voidable  only, 
and  amendable,  and  subjected  the  sheriff  to  liability  for  the 
act  of  his  deputy  under  it.  Waldeji  v.  Davidson,  15  Wend. 
675,  5Y9,  580. 

It  is  insisted  that  Bybee  is  endeavoring  to  take  advantage 
of  his  own  negligence.  But  this  assertion  applies  with  more 
force  to  Ashby  here  than  Bybee.  Ashby  is  estopped  from 
making  this  allegation  now.  He  could  have  set  the  execu- 
tion aside  for  the  irregularity,  fie  chose  not  to  do  so,  but 
acquiesced,  and  permitted  the  sale  to  take  place.  The 
sheriff  elected  to  consider  the  process  valid,  and  acted  under 
it,  and  is  bound  by  it.  Ashby  has  done  the  same  thing,  he 
having  omitted  to  stay  the  sale  and  set  aside  the  process  as 
he  might  have  done.  He  has  elected  to  consider  the  process 
as  valid,  and  now  as  to  him  and  all  other  persons  the  sale  is 
valid  and  passes  the  legal  title  to  Bybee,  or  any  other  pur- 
chaser at  the  sale.  Shall  Ashby  now,  in  this  action  of  eject- 
ment, be  permitted  to  say  this  sale  is  void  for  the  misprision 
of  the  clerk  in  the  direction  of  the  process,  and  then  reap  an 
advantage  by  reason  of  his  own  laches,  not  only  to  the  pre- 
judice of  Bybee,  but  also  to  the  prejudice  and  insecurity  of 
all  judicial  sales  ?  That  some  sanctity  should  be  given  to 
judicial  proceedings,  some  time  limited,  beyond  which  they 
should  not  be  questioned ;  some  protection  offered  to  those 
who  purchase  at  sales  by  judicial  process,  and  some  distinct 
rule  established  by  which  property  thus  acquired  may  be 
transmissible  with  security  to  the  possessors,  cannot  be  de- 
nied.     Yoorhees  v.  Bank  of  the  U.  S.,  10  Peters,  450. 

Much  effort  is  made  by  the  opposing  counsel,  and  many 
refinements  and  nice  distinctions  resorted  to,  and  many 
authorities  cited  to  get  rid  of  the  case  in  15  Wendell.  But 
the  case  is  not  single,  or  singular  only  in  this,  that  it  is  iden- 
tical and  in  point  with  the  case  at  bar,  and  in  principle  is 
supported  by  the  doctrine  in  10th  Peters,  and  other  cases 
from  the  U.  S.  Court,  and  New  York. 

The  purchaser  at  a  sheriff's  sale  depends  on  the  judgment, 
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the  levy  and  the  deed.  All  other  questions  are  between  the 
parties  to  the  judgment  and  the  officer.  Wheaton  v.  /Sexton, 
4:  Peters'  Cond.  R  521 ;  6  Wend.  523-4. 

A  variance  between  the  execution  and  the  amount  re- 
covered, held  not  material.  Jlimter  v.  Page,  4  Wend.  585. 
It  does  not  affect  the  validity  of  the  sale  under  it.  Such  a 
variance,  when  the  execution  issues  from  a  Court  of  record, 
is  amendable  at  any  time,  as  well  after  as  before  the  sale, 
and  cannot  be  taken  advantage  of  on  a  trial  for  the  recovery 
of  the  premises.     Stvan  v.  Saddlemere,  8  Wend.  'o^^. 

Also,  under  an  execution,  a  purchaser  cannot  be  defeated 
for  error,  or  irregularity  in  the  judgment  or  execution,  on  the 
ground  that  no  levy  was  made  until  after  the  return  day. 
Jackson  v.  Rosevelt,  13  Johns.  101,  102. 

In  an  action  of  ejectment  against  a  purchaser  of  land  under 
a  sheriff's  sale,  the  regularity  of  an  execution  cannot  be  in- 
quired into.  An  execution  issued  after  a  year  and  a  day, 
without  any  ^cire  facias  is  only  voidable  at  the  instance  of 
the  party  against  whom  it  issued.  Jackson  v.  Rosevelt,  13 
Johns.  101, 102,  above  cited,  and  8  Johns.  361,  367. 

The  sale  is  not  void,  when  judgment  reversed,  or  set  aside 
for  error  ;  otherwise  for  irregularity.  For  difference  between 
error  and  irregularity  in  process,  see  Woodcock  v.  Bennett, 
1  Cowen,  734,  742. 

Ashby,  not  having  availed  himself  of  his  privilege  and  right 
to  set  this  execution  aside  at  his  instance,  cannot  now  avail 
himself  of  this  objection.  Jackson  v.  liosevelt,  13  Johns.  101, 
102. 

Our  Act  of  1841,  171,  §  7,  makes  the  sheriff's  deed  prima 
facie  evidence  that  the  provisions  of  the  law  in  relation  to 
the  sale  were  complied  with.  Shall  Ashby  ,now,  after  the 
making  of  the  deed,  and  after  an  amendment  made  by  the 
Court  of  the  process  in  the  particular  complained  of,  or 
without  such  amendment,  be  permitted  to  avail  himself  of  so 
frivolous  and  technical  an  objection  to  defeat  a  title  acquired 
under  a  sheriff's  sale,  in  the  action  of  ejectment  ? 

But  will  the  Court  now  go  behind  the  amendment  made  by 
a  competent   Court  having   jurisdiction    over   the    subject, 
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and  having  exercised  that  jmisdiction,  the  power  being  dis- 
cretionary, unless  the  Court  here  clearly  see  that  the  execution 
was  absolutely  void,  and  gave  no  authority  to  the  officer  to 
act,  or  the  Court  to  amend  ?  For  these  reasons,  and  on  the 
authority  cited,  we  rely  to  reverse  the  judgment  below. 

JV.  Bushnell^  for  the  defendant  in  error,  filed  the  following 
argument  in  writing : 

Was  the  sale  valid,  and  said  execution  and  deed,  with  or 
without  amendment,  effectual  to  pass  the  estate? 

To  authoiize  the  admission  of  the  sheriff's  deed  in  evi- 
dence, it  was  necessary  first  to  produce  the  judgment  and 
execution  under  which  the  sale  had  been  made.  Without  a 
valid  judgment  and  execution,  the  sheriff  would  have  had  no 
authority  to  sell.  Bowen  v.  Bell^  20  Johns,  338 ;  Wheaton 
V.  Sexton^  4  Peters'  Cond.  R.  521 ;  Wihon  v.  Comire,  2 
Johns.  280. 

At  the  time  of  the  sale,  there  must  have  been  a  valid,  sub- 
sisting authority  to  sell ;  this  is  the  burden  of  all  the  cases. 
Jackson  v.  Pratt,  10  Johns.  381,  386  ;  Swan  v.  Saddlemere, 
8  Wend.  681 ;  Jackson  v.  Caldwell,  1  Cowen,  641,  643-4. 

The  power  of  the  sheriff  is  derived  from  the  execution, 
and  the  authority  of  the  execution  to  warrant  the  sale  is 
derived  from  the  statute.  It  is  the  same,  whether  the  sheriff 
sell  with  an  execution  which  gives  him  no  power,  or  wheth- 
er he  sells  without  an  execution  at  all ;  in  either  case  the 
sale  is  void.     Armstrong  v.  Jackson,  1  Blackf.  210. 

An  officer,  acting  under  process,  is  bound  to  see  that  the 
process  is  regular  on  its  face.  Sanford  v.  Nichols,  13 
Mass.  2S7. 

Where  a  justice  of  the  peace  was  authorized  to  issue  an 
execution  returnable  in  ninety  days,  and  he  issued  one 
returnable  in  sixty  days,  it  was  held  to  be  a  nullity.  On 
another  question  being  raised  in  this  case  as  to  a  variance, 
the  Court  held  that  mere  variance  between  the  judgment 
and  execution  is,  in  general,  amendable ;  yet  this  is  on  the 
ground  that  an  execution  is  merely  voidable,  not  void.     No 
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case  can  be  found  where  a  void  execution  can  be  amended, 
or  a  void  sale  confirmed.     I'Oqf  v.  Bentley^  5.  Wend.  276. 

The  application  of  Bybee  to  amend,  is  an  admission  that 
the  sale  was  considered  invalid,  and  the  amendment  of  the 
execution  as  directed  by  the  Knox  Circuit  Court  is  relied 
on  to  confirm  it.  ]S[ow,  an  execution  may  be  irregular,  or 
merely  erroneous.  The  latter  is  voidable  only  ;  it  is  good 
till  set  aside,  and  will  be  a  justification  to  the  ofiicer,  and 
will  sustain  rights  acquired  under  it  until  that  time.  But  an 
irregular  execution  is  void  ab  initio^  and  no  rights  can  be 
acquired  under  it.  Woodcock  v.  Bennett^  1  Cowen,  735-6 ; 
Russell  V.  Kip^  5  Johns.  99,  100  ;  Read  v.  Marhle,  3  Johns. 
523 :  Parsons  v.   Lloyd,  3  Wilson,  345. 

To  amend  an  execution  implies  that  there  is  some  defect 
in  the  execution  itself.  This  defect,  I  apprehend,  can 
become  apparent  but  in  two  ways ;  either  from  some  defect 
of  form  apparent  on  the  face  of  the  execution,  or  from  some 
incongruity  between  it  and  the  judgment  on  which  it  issues. 
It  is  to  supply  or  correct  these  defects  that  the  amendment 
is  made.  These  amendments  apply  only  to  voidable  execu- 
tions ;  they  relate  to  mere  matters  of  form,  clerical  mispri- 
sions, &c.,  defects,  which  objectionable  in  point  of  form, 
still  leave  it  evident  that  there  was  a  valid,  substantial 
authority  to  sell  in  the  officer  acting  under  it.  Swan  v.  Sad- 
dlemere,  8  Wend.  676,  679 ;  Russell  v.  Kip,  5  Johns.  99,  100. 

These  are  the  classes  of  cases  contemplated  by  our  statute, 
which  relate  to  formal,  not  substantial  defects ;  cases  in 
which  there  can  be  no  difficulty,  for  the  reason  that  there  is 
always  something  to  amend  by.  Russell  v.  Kip,  5  Johns. 
99,  100  ;  Laroche  v.  Washbrough,  2  T.  R.  37  ;  Atkins  v.  Saw- 
yer, 1  Pick.  353  ;  Baxter  v.  Rice,  21  Pick.  197,  199. 

But  in  this  case  there  is  nothing  to  amend  by,  nor  indeed 
is  there  any  thing  to  amend.  The  execution  on  its  face  is 
regular  and  perfect.  There  is  no  pretence  of  any  variance, 
or  other  incongruity  between  it  and  the  judgment.  It  also 
issued  upon  a  valid  judgment  authorizing  it.  There  is  no 
pretence  of  any   clerical   error,   or  misprision.     It  is  hence 
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neither  irregular  nor  erroneous,  neither  void  nor  voidable. 
It  lacks  every  test  by  which  we  can  determine  it  to  be  either 
the  one  or  the  other.  As  an  execution  issuing  upon  this  judg- 
ment it  is  perfect ;  it  hence  requires  and  can  properly  admit 
of  no  amendment.  To  change  it  in  any  particular,  is  to 
make  an  execution  under  the  pretence  of  amending  one.  A 
perfect  execution  may  be  altered,  changed  or  re-constructed 
by  striking  out  and  inserting,  but  it  cannot  be  amended. 

It  is  in  the  use  of  this  execution  only,  that  any  defect 
appears.  The  sheriff  of  Fulton  county  has  undertaken  to 
act  under  a  power  conferred  upon  the  sheriff  of  Knox  coun- 
ty, and  the  real  difficulty  in  the  title  arises  not  from  a  defec- 
tive execution,  but  from  a  defect  of  authority  in  the  officer 
acting  under  it. 

It  it  is  true  that  amendments  will  be  liberally  indulged  for 
the  furtherance  of  justice.  But  it  is  equally  true,  that  they 
are  confined  to  matters  of  form,  and  justice  equally  requires 
that  they  should  not  be  extended  to  matters  of  substance. 
This  case  furnishes  an  apt  illustration.  Within  twelve  months 
from  the  sale  the  defendant  might  have  redeemed.  But  the 
plaintiff  had  proceeded  in  so  reckless  a  manner  to  enforce 
his  claim,  that  the  defendant  was  under  no  legal  necessity 
to  redeem.  But  after  the  redemption  time  had  expired,  and 
without  the  knowledge  or  consent  of  the  defendant,  this 
execution  is  changed  in  an  essential  particular,  an  authority 
to  sell  is  thereby  conferred  upon  the  sheriff  of  Fulton  county, 
in  whom  none  was^  vested  at  the  time  the  sale  was  made. 
This  change  in  the  execution  is  made  to  have  a  retro-active 
operation,  and  to  take  effect  as  from  the  beginning.  An  act 
done  without  authority  becomes,  by  this  nunc^pro  tunc  opera- 
tion, authorized  at  and  from  the  time  it  was  done,  and  the 
defendant  is  thus,  by  a  species  of  judicial  ledgerdemain,  depri- 
ved of  his  estate,  which  he  finds  at  the  same  moment  sold 
and  past  redemption.  Now,  a  void  title  cannot  thus  be  made 
valid  by  matters  subsequent.  A  void  act  is  incapable  of 
confirmation,  or  of  becoming  the  basis  of  a  right.  Lessee  of 
Powell  V.  Harman,  2  Peters,  241.  A  void  title  cannot  be 
confirmed,  either  by  the   act  of  the  party,    WaZlcer  v.  Tur- 
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ner,  5  Peters'  Cond.  R.  5Y4  ;  or  by  an  Act  of  the  legislature. 
Good  Y.  Zercher,  12  Ohio,  364.  A  confirmation  is  to 
strengthen  a  voidable  estate,  but  it  cannot  make  good  an 
estate  void  in  law.  1  Tomlin's  Law  Die,  Title  "  Confirma- 
tion^'' 388-9.  But,  says  the  counsel  on  the  other  side,  irregu- 
larities in  an  execution  will  never  effect  a  hona  fide  purchaser; 
they  will  be  protected  against  defects  which  cannot  be  collat- 
erally inquired  into. 

The  answer  to  this  is,  that  no  hona  fide  purchaser  is  to  be 
protected  in  this  case.  It  is  the  act  of  the  party  who  now 
seeks  to  take  the  advantage  of  his  own  negligence  that 
we  call  in  question.  As  between  the  parties  to  a  suit,  the 
irregularity  of  an  execution  may  always  be  inquired  into 
collaterally  in  an  action  of  ejectmet.  Jackson^.  Caldwell^ 
1  Cowen,  643.  Nor  do  the  cases  referred  to  by  the  plaintiff 
in  error  (19  Johns,  and  2  and  3  Cowen,)  sustain  the  amend- 
ment contended  for  in  this  case. 

Those  cases  differ  from  this  in  the  following  essential  par- 
ticulars. The  amendments  were  made  after  full  notice  to 
the  parties  in  interest,  and  with  the  consent  of  the  parties 
to  the  suit,  and  there  were  no  equities  in  favor  of  third  per- 
sons against  the  amendment.  In  those  cases  there  were 
evident  mistakes,  clerical  misprisions,  accidental  omissions, 
&c.,  and  the  amendments  were  only  made  to  conform  to  the 
original  intentions  of  the  party,  where  that  intention  was  in 
danger  '.f  being  defeated  by  some  intervening  accident. 
These  piiiendraents  were  so  made  in  each  case  with  reference 
to  its  particular  circumstances,  and  with  reference  to  the 
fact  thai  no  person  could  be  injured.  The  Courts  admit  that 
amendments  are  to  be  made  for  the  purposes  of  justice;  that 
there  are  no  general  rules  applicable  to  such  cases,  and  that 
each  case  must  stand  upon  its  own  merits. 

The  only  case  to  be  found  in  the  books,  having  any  appa- 
rent analogy  to  this  case  is  in  15  Wend.  575  ;  yet  in  that  case 
the  analogy  is  more  apparent  than  real.  A  deputy  sheriff 
biad  received  an  execution,  had  acted  under  it,  and  collected 
money,  and  the  Court  decided  that  an  officer  acting  under 
color  of  his  office  is  estopped  in  an  action  against  him,  from 
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denying  that  he  was  authorized  to  act ;  that,  as  the  sheriff,  if 
he  had  collected  the  money  in  person,  would,  under  the  cir- 
cumstances, have  been  answerable  for  it  to  the  creditor,  he 
should  also  be  answerable  for  the  act  of  his  deputy  who  was 
merely  his  agent.  The  decision  is  founded  on  enlarged  prin- 
ciples of  public  policy,  as  well  as  on  the  more  technical  rule 
that  an  officer,  having  assumed  to  act  under  process,  shall 
not  himself  be  permitted  to  deny  its  validity.  It  is  anala- 
gous  to  the  case  of  an  officer  de facto,  who,  when  he  is  sought 
to  be  charged  officially,  cannot  deny  that  he  is  an  officer 
dejure.  The  material  point  upon  which  the  decision  turned 
was,  that  the  officer  had  acted  under  the  execution ;  that  this 
was  done  without  objection  on  the  part  of  the  defendant  in 
the  execution ;  that  the  officer  had  thereby  affirmed  its  valid- 
ity, and  having  under  color  thereof  received  the  money,  he 
shall  not  hold  it  from  the  creditor.  About  the  correctness  of 
this  decision  there  can  be  no  doubt ;  but  it  depended  on  prin- 
ciples not  involved  in  this  case. 

It  is  true  that  the  Court,  arguendo,  used  language  broad 
enough  perhaps  to  cover  this  case  ;  but  the  Court  were  deci- 
ding upon  particular  facts,  and  the  true  rule  is,  to  confine  the 
language  of  the  Court  to  the  facts  before  it,  and  not  to  extend 
that  language  to  other  cases  not  within  the  reason  of  the  deci- 
sion. The  case  itself  furnishes  the  best  illustration  of  the  rule. 
It  shows  that  the  Court  were  only  thinking  of  the  particular 
case  before  it,  and  that  it  had  no  idea  of  making  distinctions, 
or  laying  down  rules  for  other  cases.  The  language  of  the 
Court  upon  which  the  plaintiff  relies,  was  wholly  unnecessa- 
ry for  the  decision  of  the  case,  and  if  taken  in  its  technical, 
and  not  in  its  popular  sense,  is  irreconcilable  with  princi- 
ples of  law  well  settled  in  that  Court.  The  Court  say, 
(page  597,)  "  the  mistake  in  the  direction  of  the  execution 
did  not  render  it  absolutely  void."  And  again,  (page  580,) 
"  the  deputy  received  process  which  he  might  have  refused 
to  execute.  iJ^ot  being  absolutely  void,  it  was  capable  of 
amendment,  and  the  officer  might  proceed  under  it,  if  he 
thought  proper.  He  did  proceed,  and  treated  it  as  a  valid 
process."     The  plain  meaning  of  this  is,  that  this  execution 
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was  merely  voidable ;  that  being  only  voidable,  the  officer 
might  refuse  to  execute  it,  or  proceed  to  execute  it  at  his  elec- 
tion, and  that  having  elected  to  proceed  he  must  now  abide 
bv  his  election.  This  is  stating  the  case  as  if  it  was  intended 
to  draw  a  distinction  between  void  and  voidable  process,  it 
being  an  admitted  principle  that  voidable  process  is  amenda- 
ble, while  void  process  is  not ;  and  that  execution  the  Court 
treats  as  voidable  only.  But  where  do  the  Court  find  any 
authority  to  show  that  such  an  execution  is  merely  voidable, 
and  not  absolutely  void  ?  They  refer  to  no  case,  they  enter 
into  no  argument,  but  currente  calamo,  assert  it.  But  so  lit- 
tle is  the  attention  of  the  Court  directed  to  that  point,  that 
in  the  very  act  of  asserting  it  to  be  voidable,  they,  in  fact, 
in  admitting  that  the  officer  "  might  have  refused  to  execute 
it,"  admit  that  it  is  absolutely  void.  For  the  only  ground  on 
which  a  sheriff  can  refuse  to  execute,  is,  that  it  is  void;  if  it  is 
only  voidable,  he  must  execute  it,  {Parmelee,  v.  Hitchcock^  12 
Wend.  96,)  and  the  reason  is,  because  a  voidable  process  is 
a  complete  protection  to  the  officer  for  all  acts  done  under  it, 
up  to  the  time  when  it  is  actually  avoided.  1  Cowen,  Y35-Y, 
and  the  cases  there  cited.  So  again,  throughout  the  whole 
case,  the  Court  speak  of  the  execution  as  ''irregular  ;"  a  word 
which,  when  applied  to  executions,  has  in  that  Court,  a  defi- 
nite, technical  meaning,  and  imports,  ex  vi  termini,  that  the 
execution  is  void.  3  Johns.  523  ;  1  Cowen,  735-6.  It  is 
hence  an  incorrect  view  of  that  case  to  consider  it  as  proceed- 
ing upon  any  distinction  between  void  and  voidable  process. 
The  Court  were  deciding  with  reference  to  particular  facts 
before  it,  without  reference  to  any  technical  distinction  of 
that  sort.  The  proof  of  this  exists  in  what  has  already  been 
shown,  that  throughout  the  whole  case,  while  speaking  of 
executions  which,  in  general  terms,  they  denominate  voida- 
ble, they  invariably  apply  those  legal  terms  and  principles 
which  are  properly  applicable  only  to  those  which  are  abso- 
lutely void.  To  draw  such  a  case  into  a  precedent  in  this 
case,  and  to  predicate  a  decision  upon  a  supposed  distinc- 
tion between  void  and  voidable  process,  as  derived  from  that 
case,  is  manifestly  absurd ;  the  more  especially  as  that  deci- 
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sion  was  made  and  can  be  sustained  upon  principles  indepen- 
dent of  any  such  distinction. 

The  real  error  in  that  case  consists,  in  my  opinion,  in 
applying  the  terms  "  roidable  and  void "  to  an  execution, 
which  was  neither  the  one  or  the  other ;  and  a  similar  at- 
tempt in  this  case  will  be  an  error  of  the  same  kind.  It 
would  be  an  attempt  to  make  the  use,  or  abuse  of  a  per- 
fect execution,  the  test  of  its  regularity ;  to  make  an  execu- 
tion voidable  or  void  by  matters  subsequent. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  of  ejeGtment  brought  by 
the  plaintiff,  Bybee,  against  the  defendant,  Ashby,  to  the 
November  term  of  the  Fulton  Circuit  Court,  A.  D.  1843,  to 
recover  possession  of  the  north  west  quarter  of  section 
twelve  (12),  in  township  five  (5)  north,  of  range  four  (4) 
east  of  the  fourth  principal  meridian,  in  Fulton  county. 

To  this  action  the  defendant,  Ashby,  pleaded  not  guilty, 
the  issue  was  tried  by  a  jury,  a  verdict  of  not  guilty  returned 
and  a  judgment  rendered  in  favor  of  the  defendant  for  the 
costs. 

The  evidence  produced  at  the  trial  by  the  plaintiff,  and 
the  exceptions  to  the  instruction  of  the  Court  to  the  jury 
are  preserved  in  the  bill  of  exceptions. 

The  following  are  assigned  as  causes  for  the  reversal  of 
the  judgment  in  this  Court,  to  wit : 

1.  The  Court  erred  in  refusing  to  admit  as  evidence  on 
the  trial  of  the  cause  in  the  Court  below,  the  copy  of  the 
record  from  the  Knox  Circuit  Court,  and  the  sheriff's  deed 
to  the  plaintiff,  Bybee  ; 

2.  The  sheriff's  deed  should  have  been  admitted  in 
evidence,  whether  the  copy  of  the  record  produced  was 
admissible  or  not ; 

3.  The  Court  erred  in  instructing  the  jury  to  find  for  the 
defendant ; 

4.  The  Court  ought  to  have  instructed  the  jury  to  find 
for  the  plaintiff; 

VOL.  vn.  21  - 
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5.  That  verdict  and  judgment  ought  to  have  been  for  the 
plain  tift". 

We  think  this  whole  case  turns  upon  the  question,  whether 
the  execution  under  which  the  sheriff  of  Fulton  county  levied 
upon,  and  sold  and  conveyed  the  land  to  Bybee,  conferred 
upon  him  such  authority,  under  the  circumstances,  as  would 
make  it  a  valid  transaction,  and  sufficient  in  law  to  divest 
Ashby  of  the  title  which  he  had  previously  acquired  by 
purchase  from  the  United  States. 

The  plaintiff,  Bybee,  for  the  purpose  of  proving  title  to 
the  premises  in  controversy,  produced  as  evidence  in  the 
first  instance,  a  certificate  from  the  register  of  the  land 
office  at  Quincy,  showing  that  the  defendant,  Ashby,  had 
previously  to  the  levy  and  sale  by  the  sheriff,  purchased  the 
land  from  the  General  Government,  and  in  the  next  place,  a 
transcript  of  the  record  from  the  Knox  Circuit  Court,  in  con- 
nection with  a  deed  from  the  sheriff  of  Fulton  county,  to 
establish  the  following  facts,  to  wit : 

1.  That  he  had  recovered  a  judgment  against  the  defend- 
ant in  the  Knox  Circuit  Court; 

2.  That  an  execution,  or  executions  had  issued  thereon ; 

3.  That  said  executions  came  to  the  hands  of  the  sheriff 
of  Fulton  county ;  and 

4.  That,  by  virtue  of  the  alias  fi.  fa.  last  issued,  the  said 
sheriff  levied  upon  the  land  in  question  as  the  property  of 
Ashby,  and  sold  and  conveyed  the  same  to  him,  Bybee,  the 
judgment  creditor  in  the  execution. 

It  appears  from  the  transcript  that  the  plaintiff,  Bybee, 
recovered  against  the  defendant,  Ashby,  in  an  action 
of  assumpsit^  at  the  May  term  of  the  Knox  Circuit  Court, 
A.  D.  1838,  a  judgment  for  the  sum  of  $31  and  costs  of 
suit ;  that  on  the  30th  day  of  July,  1839,  the  clerk  of  the 
Knox  Circuit  Court  issued  a  fieri  facias  execution  thereon, 
directed  to  the  sheriff  of  Fulton  county,  which  was  after- 
wards returned  "  nulla  hona'^^  by  the  sheriff  of  that  county,  by 
an  endorsement  dated  September  1,  1839;  that  on  the  13th 
day  of  February,  A.  D.  1840,  an  alias  fi.  fa.  execution  was 
issued  out  of  the  clerk's  office   of  the  Knox  Circuit  Court 
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upon  the  same  judgment,  directed  to  the  sheriff  of  Knox 
county  to  execute ;  that  this  last  mentioned  execution  waa 
also  delivered  to  the  sheriff  of  Fulton  county,  who  levied  the 
same  on  the  land  in  controversy  as  the  property  of  the 
defendant,  Ashby,  on  the  14th  day  of  April,  1840,  and  sold 
the  same  to  the  plaintiff,  Bybee,  on  the  6th  day  of  May, 
1840,  for  the  sum  of  $69 ;  that  this  last  execution  was  return- 
ed to  the  clerk's  office  of  the  Knox  Circuit  Court,  and  filed 
on  the  ^Sth  day  of  May,  1841 ;  that  at  the  June  term  of  the 
Knox  Circuit  Court,  1843,  the  plaintiff,  Bybee,  submitted  a 
motion  to  amend  the  alias  writ  of  execution,  under  which 
the  land  was  levied  upon  and  sold,  by  striking  out  the  word 
"Knox"  in  the  direction  of  the  writ,  and  substituting  the 
word  "  Fulton,"  which  motion  was  allowed,  and  the  writ 
amended  accordingly. 

This  motion  appears  to  have  been  exparte,  and  made  with- 
out any  notice  whatever  to  the  defendant,  AHiby. 

The  sheriff's  deed  to  Bybee  for  the  land,  is  dated  the  11th 
day  of  September,  1841.  The  transcript  of  the  record  and 
sheriff's  deed  were,  on  motion  of  the  defendant's  attorney, 
excluded  from  the  jury  as  evidence  at  the  trial ;  exceptions 
were  taken  to  the  opinion  of  the  Court  by  the  counsel  for  the 
plaintiff,  and  the  defendant,  Ashby,  had  judgment  for  his 
costs. 

In  order  to  have  made  the  deed  to  Bybee  admissible  as 
evidence,  and  available  for  the  purpose  of  a  recovery  in  the 
Court  below,  two  things  were  necessary  to  have  been  first 
shown  by  the  plaintiff;  Jlrst,  a  judgment  in  favor  of  the 
plaintiff,  and,  secondly,  an  execution  to  the  sheriff'  of  Ful- 
ton county,  where  the  land  was  situated,  authorizing  him  to 
levy  upon  and  sell  the  property  of  the  defendant. 

The  general  doctrine  in  regard  to  the  sale  of  lands  by  a 
sheriff  is,  that  his  deed  is  inadmissible  in  evidence  unless 
the  judgment  and  execution,  under  which  sale  is  made,  be 
produced  to  show  the  sheriff's  authority  to  sell.  The  pur- 
chaser is  bound  to  inquire  into  the  power  and  means  by 
which  the  property  is  subjected  to  the  sale,  and  will  acquire 
no   right  to   the  land,  where  the  sheriff  sells  without  legal 
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authority.  Yoorliees\.  IT.  S.  BanJc,  10  Peters,  458;  2  Yates, 
86 ;  Wilson  v.  CoTnii'e,  2  Johns.  280 ;  Minman  v.  Pope,  1 
Gilman,  131. 

It  was  contended  by  the  attorney  for  the  plaintiff  in  error, 
that  by  the  statute  of  February  19,  1841,  entitled  '■'•An  act  to 
amend  an  act  concerning  judgments  and  executions^''''  appro- 
ved January  17,  1825,  which  was  in  force  after  the  1st  day 
of  June,  1841,  it  was  no  longer  necessary  to  produce  the 
iudgment  and  execution  preliminary  to  the  production  of 
the  deed  in  evidence  at  the  trial,  as  the  deed  itself  was  made 
jprima  facie  evidence  of  the  existence  of  a  judgment  and 
execution,  as  well  as  of  the  regularity  of  the  sale  by  the 
sheriff  until  the  contrary  was  shown  by  the  defendant.  The 
seventh  section  of  the  act  referred  to,  provides,  that  "  any 
deed  so  executed  (by  the  sheriff)  shall  be  evidence  that  the 
provisions  of  the  law  in  relation  to  sales  of  lands  upon  exe- 
cution were  coi;pplied  with,  until  the  contrary  be  shown," 
&c.  This  relates  to  the  presumption  which  is  created  by 
the  Act  in  favor  of  the  regularity  of  the  sale,  after  the  execu- 
tion shall  have  come  to  the  hands  of  the  sheriff,  and  does  not 
dispense  with  the  production  of  the  judgment  and  execution, 
which  is  still  necessary  before  the  deed  can  be  read  in  evi- 
dence. 

The  record  in  this  case  sufficiently  proves  the  existence 
of  the  judgment,  but  does  not  exhibit  such  an  execution  as 
would  authorize  the  sheriff  of  Pulton  county  to  sell  the  land 
of  the  defendant  to  Bybee. 

The  alias  fi.  fa.,  under  which  the  land  was  levied  upon 
and  sold,  was  directed  to  the  sheriff  of  Knox  county,  and 
delivered  to,  and  executed  by  the  sheriff"  of  Pulton  county, 
before  any  amendment  of  the  writ  was  permitted  by  the 
Court.  The  execution  was  not  amended  until  the  June  term 
of  the  Knox  Circuit  Court,  1843,  and  then,  by  an  ex  parte 
proceeding,  without  notice  to  the  defendant,  several  years 
after  the  land  had  been  sold  by  the  sheriff,  and  the  deed  of 
conveyance  made  to  the  plaintiff.  We  think  the  Court  erred 
in  permitting  this  amendment. 

The  leading  case  relied  upon  by  the  plaintiff's  attorney  on 
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this  point  is,  Walden  v.  Davison,  15  Wend.  5Y5.  In  that 
case,  the  execution  was  directed  to  the  sheriff  of  Cattarangns 
coimtj,  but  sent  to  the  sheriff  of  Alleghany  county.  The 
sheriff's  deputy  in  the  last  mentioned  county  received  the 
writ,  acted  upon  it,  received  the  money  due  from  the  defend- 
ant, and  returned  it  satisfied,  but  afterwards  neglected  to 
pay  over  the  money  to  the  judgment  creditor  in  the  execu- 
tion. Subsequently,  in  an  action  of  assumpsit  against  the 
sheriff  for  money  had  and  received  to  the  plaintiff^'s  use,  the 
sheriff  pleaded  the  insufficiency  of  the  execution  to  render 
him  liable  for  the  act  of  his  deputy  in  collecting  and  with- 
holding the  money.  Bronson,  J.,  who  delivered  the  opinion 
of  the  Court,  said,  "  that  as  the  writ  was  intended  for  and 
delivered  to  the  sheriff'  of  Alleghany  county,  and  he  has 
executed  the  same  without  any  objection  on  the  part  of 
the  judgment  debtor,  he  cannot  be  allowed  to  withhold  the 
money  from  the  judgment  creditor.  The  sheriff"  might  have 
declined  to  execute  it  on  the  ground  of  the  irregularity  ;  but  as 
he  has  elected  to  treat  it  as  a  valid  process,  and  has  acted 
upon  it  undercolor  of  his  office,  it  is  too  late  now  to  make 
such  an  objection,  and  this  was  all  that  was  necessary  to 
be  decided  in  that  case.  In  this  opinion  we  most  readily 
concur.  But  we  totally  dissent  from  the  dictum  of  the  Judge, 
arguendo,  when  he  also  says,  "  that  the  mistake  in  the  direc- 
tion of  the  execution  did  not  render  it  absolutely  void,  and 
that  the  Court  would,  at  any  time,  have  ordered  an  amend- 
ment, if  that  had  been  necessary  for  the  protection  of  the 
officer."  We  do  not  decide  that  the  execution  in  this  case 
was  void,  but  that  being  directed  to  the  sheriff  of  Knox 
county  where  the  judgment  was,  it  conferred  no  authority 
on  the  sheriff"  of  Fulton  county  to  sell  the  land  of  the  de- 
fendant. 

The  proper  distinction  to  be  taken,  as  a  general  rule,  be- 
tween an  execution  that  will  protect  the  sheriff  in  the  proper 
discharge  of  his  duties  under  it,  and  one  that  will  not,  we 
hold  to  be  this :  that  when  the  writ  is  regular  upon  its  face, 
although  there  may  in  fact  be  a  variance  between  the  exe- 
cution and  judgment  as  to  the  true  amount  recovered  by 
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the  latter,  the  sheriff  will  nevertheless  be  protected,  and  as 
it  is  his  duty  to  execute  it,  when  delivered  to  him,  notwith- 
standing such  repuojnancy,  for  he  is  not  bound  to  inquire 
whether  there  is  a  judgment  exactly  corresponding  with  it  or 
not ;  and  such  a  variance  will  not  affect  the  validity  of  a  sale 
made  under  it,  if,  in  other  respects,  it  be  made  in  conformi- 
ty with  law. 

In  Buch  a  case,  the  execution  is  voidable  only  and  may  be 
amended  as  well  after  as  before  the  sale.  Russell  v.  Kip, 
5  Johns.  99,  100;  2  Term  R.  737;  2  Dunlap,  774;  4  Wend. 
462,  485  ;  12  do.  96,  97. 

But  where  the  execution  is  not  regular  upon  its  face,  as  for 
instance,  where' it  is  issued  without  the  proper  seal  of  Court 
attached,  or  where,  as  in  this  case,  it  is  directed  to  the  she- 
riff of  one  county  and  is  delivered  to  the  sheriff  of  another 
county,  to  be  executed,  such  process  will  not  justify  the  offi- 
cer in  executing  it,  and  all  his  acts  under  it  wil  be  abso- 
lutely void,  and  he  a  trespasser,  and  the  purchaser  will  acquire 
no  right  to  the  property  purchased  at  the  sale,  {a) 

The  Courts  all  proceed  upon  the  ground,  that  the  process 
must  be  regular  upon  its  face  to  justify  the  officer;  in  which 
case  he  is  bound  to  execute  it,  and  his  acts  will  be  valid,  even 
though  the  process  should  afterwards  be  set  aside  for  irreg- 
ularity. But  they  at  the  same  time  declare,  that  although 
innocent  purchasers  will  be  protected,  where  the  process  is 
voidable  only,  that  the  same  reasons  of  policy  do  not  exist 
where  a  judgment  creditor,  as  in  the  case  of  Bybee,  becomes 
the  purchaser.  It  is  his  execution,  it  is  to  be  executed  for  his 
benefit,  and  it  would  be  the  height  of  injustice  to  allow  the 
party  guilty  of  the  irregularity,  to  take  advantage  of  it.  As 
between  the  original  parties,  there  can  be  no  objection  to  an 
inquiry  into  the  regularity  or  irregularity  of  the  sale.  Jack- 
son v.  Caldwell,  1  Cowen,  644,  645. 

In  this  case,  the  execution  so  far  as  the  sheriff  of  Fulton 
county  was  concerned,  was  irregular  upon  its  face  ;  it  was 
not  directed  to  him,  nor  was  he  commanded  to  execute  its 
mandate,  and  consequently  conferred  no  authority  upon  him 
to  sell  the  land  of  Ashby. 

(o)  Kennedy  V.  People,  15  ni.  R.  418;  Orendorf  v.  Stanberry,  20  \\\.  R.  92;  Davis  v. 
Ransom,  26  111.  R.  107 ;  Douglas  v.  Whiting,  28  111.  R.  362 ;  losurance  Co.  v.  Hallock, 
6  Wal.  U.  S.  R.  556. 
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Bvbee,  therefore,  acquired  no  title  by  his  purchase,  as  we 
consider  all  the  proceedings  of  the  sheriff  absolutely  void.  The 
Circuit  Court  erred  in  permitting  the  execution  to  be  amend- 
ed in  affirmance  of  the  proceedings  of  the  sheriff,  but  the 
amendment  will  not  cure  the  original  defect  in  the  process ; 
and  especially  as  the  plaintiff,  Bybee,  was  the  judgment  cred- 
itor in  the  execution,  and  will  therefore  be  considered  as 
having  purchased  the  land  with  full  notice  of  the  irregularity. 

Per  totam  Curiam.     Judgment  affirmed  with  costs. 

Judgment  affirmed. 


Ex  parte  Geoege  W.  Thatcher. 
On  writ  of  Haheo^s  Corpus. 

A  Clerk  of  the  County  Commissioners'  Court  was  directed  to  enter  an  order 
of  allowance  of  a  claim  j^resented  against  the  county,  which  he  refused 
to  do.  After  a  second  order  and  a  refusal  to  comi^ly,  he  was  directed  to 
show  cause  why  he  should  not  be  removed  from  office.  Not  showing 
cause  to  the  satisfaction  of  the  Court,  an  order  of  removal  was  directed  to 
be  entered,  from  which  he  appealed  to  the  Circuit  Court,  and  gave  bond 
as  directed  by  the  Court :  Held,  that  taking  the  appeal  and  giving  bond 
operated  as  a  supersedeas. 

A  clerk  of  the  County  Commissioners'  Court,  who  had  been  ordered  to  be 
removed  from  office,  but  who  had  appealed  from  such  order,  was  directed 
to  deliver  the  books,  &c.,  of  his  office  to  a  person  whom  the  Court  had 
appointed  as  his  successor.  He  refused  to  compl}^,  and  the  Court  order- 
ed the  successor  to  enter  an  order  of  commitment  of  his  predecessor  to 
jail  for  fifteen  days,  for  a  contempt  in  not  delivering  up  the  books,  &c.,  as 
required,  which  was  done,  and  an  attachment  issued  and  delivered  to  the 
sheriff  who  arrested  him  :  Hdd,ih?iX,  the  appeal  operating  as  a  sw^erse- 
deas,  there  was  no  vacancy  in  the  office,  and  that  no  successor  could  be 
appointed  :  Held,  also,  that  the  Court  could  not  punish  for  a  contempt  in 
such  case,  and,  therefore,  that  the  order  for  commitment  and  the  im- 
prisonment under  it  were  both  illegal  and  void. 

The  County  Commissioner's  Court,  under  the  statute,  has  the  power  of  en- 
forcing its  orders,  decrees  and  attachment  or  other  process  ;  and  to  pun- 
ish for  contempt,  as  other  Courts  may  do,  and  aU  the  power  necessary  to 
the  right  exercise  of  the  jurisdiction  with  which  it  is,  or  may  be  vested, 
according  to  law.  But  this  power  has  its  limits,  and  that  Court  may  not 
treat  any  and  every  act  as  a  contempt. 

This  was  a  proceeding  by  a  writ  of  Habeas  Corpus^  issued 
from  this  Court,  and  directed  to  William  B.  Warren,  requir- 
ing him  to  bring  before  the  Court  the  body  of  one  George  W. 
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Thatcher,  and  to  certify  the  day  and  cause  of  his  caption  and 
detention.  The  said  Warren  complied  with  the  mandate  of 
the  writ,  and  in  his  return  thereto,  set  out  specifically  the 
causes  of  such  caption  and  detention,  which  are  cited  in  the 
Opinion  of  the  Court. 

J.  A.  McDougall^  Attorney  General,  submitted  the  writ 
and  return  to  the  Court. 

The  Opinion  of  the  Court  was  delivered  by 

ScATEs,  J,  On  petition  of  George  W.  Thatcher,  a  writ 
oi  Habeas  Corpus  was  issued  out  of  tliis  Court  to  William 
B.  Warren,  to  bring  before  the  Court  said  Thatcher,  and 
certify  the  day  and  cause  of  his  caption  and  detention. 

To  the  writ  Warren  returned,  that  at  a  County  Commis- 
sioners' Court  for  Hancock  county,  holden  on  the  6th  day  of 
January,  inst.,  Hebe  M.  Baldwin  presented  a  claim  for  $15.05 
for  corn  and  sheep  furnished  to  J.  B,  Backenstos,  sheriif  of 
said  count}',  for  the  use  of  the  posse  under  his  command ; 
and  asked  to  have  the  claim  audited  and  allowed  out  of  the 
county  treasury.  The  Court  audited  and  allowed  said  claim, 
and  ordered  the  clerk,  George  W.  Thatcher,  to  enter  the 
same.  Thatcher  refused  to  make  the  entry.  On  the  next 
day,  the  Court  again  ordered  Thatcher  to  make  the  entry, 
who  again  refused. 

They  then  called  upon  him  to  show  cause  why  he  should 
not  be  removed  from  office  as  clerk,  when,  on  his  not  showing 
cause  to  their  satisfaction,  an  order  of  removal  was  directed 
to  be  entered,  from  which  Thatcher  appealed,  and  gave  bond 
as  directed  by  the  Court,  The  Court  thereupon  appointed 
one  George  Edmonds  clerk,  who  gave  bond  and  was  quali- 
fied. Thereupon,  the  Court  ordered  Thatcher  to  deliver  up 
the  books,  papers,  money,  &c.,  to  Edmonds,  which  he  refused 
to  do.  Whereupon,  the  Court  ordered  Edmonds  to  make  an 
order  committing  Thatcher  to  jail  for  fifteen  days,  for  a  con- 
tempt in  not  delivering  the  books,  papers,  &c.,  pursuant  to 
the  order.  Edmonds  issued  an  attachment,  and  delivered  it 
to  Backenstos,  the  sheriff,  who   arrested   Thatcher,  and  by 
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order  of  the  Court,  Backenstos  delivered  Thatcher  to  "War- 
ren to  be  brought  before  this  Court  on  Habeas  Corpus  to  be 
applied  for. 

The  paper  returned  as  the  attachment,  under  which  this 
arrest  has  been  made,  does  not  agree  in  the  cause,  for  which 
the  order  of  commitment  was  made,  with  the  return  of 
Warren.  The  former  states  it  to  be  for  refusing  to  enter  the 
order  as  directed ;  the  latter  for  refusing  to  deliver  the  books, 
papers,  &c.  But  as  neither  the  Attorney  General,  nor  the 
prisoner  have  traversed  the  return,  we  must  take  it  to  be  true. 

A  short  analysis  of  the  organization  and  powers  of  that 
Court  will  readily  determine  this  question.  In  the  first 
place  I  would  observe,  that  that  Court  is  not  the  appointing 
power  in  filling  the  office  of  clerk,  but  it  is  filled  by  election. 
Eev.  Stat.  ch.  27,  §  11. 

They  have  power  to  fill  vacancies  occasioned  by  death, 
resignation,  removal  or  otherwise.     lb.  §  11. 

They  may,  for  misconduct  in  office,  gross  neglect  of  duty, 
incompetency,  or  other  good  cause  shown  to  be  entered  of 
record,  remove  their  clerk,  whose  office  shall  be  considered 
vacant.  lb.  §  10.  But  this  section  must  be  considered,  and 
construed  in  connection  with  the  forty  second  section  of  the 
same  chapter,  which  provides  that  any  party  to  a  proceeding 
before  them,  who  may  feel  agrieved  by  the  final  decision, 
judgment  or  order,  shall  be  allowed  to  appeal  to  the  Circuit 
Court. 

There  can  be  no  doubt  of  the  right  of  the  clerk  to  appeal 
in  this  case,  and  there  is  as  little  doubt,  that  the  appeal  ope- 
rated as  a  supersedeas  of  the  order  of  removal,  until  the 
determination  of  it  in  the  Circuit  Court,  like  appeals  from 
the  Circuit  to  the  Supreme  Court. 

Again,  in  relation  to  their  power  to  punish  by  fine  and  im- 
prisonment for  contempt,  they  have  power  to  enforce  their 
orders,  decrees  and  judgments,  by  attachment  or  other 
process.  lb.  §  28.  They  have  power  to  punish  for  con- 
tempt as  othe.r  Courts  may  do,  and  have  all  the  power 
necessary  to  the  right  exercise  of  the  jurisdiction,  with 
which  said  Court  is,  or  may  be  vested  according  to  law. 
lb,  §  29. 

TOL.   TIX.  Sa 
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These  are  salutary  and  necessary  powers  to  every  Court 
for  the  preservation  of  order  and  decorum,  and  the  enforce- 
ment of  its  judgments.  Its  supervision,  when  exercised  in 
the  punishment  of  contempts,  is  a  most  delicate  jurisdiction, 
and  seldom,  if  ever,  ought  to  be  exercised.  It  is,  indeed,  de- 
nied that  any  appeal,  or  writ  of  error  lies  from  its  judgment 
for  contempt  by  any  Court.  I  will  not  undertake  to  decide  the 
general  question,  but  the  power  has  its  limits.  The  Court 
may  not  treat  any  and  every  act  as  a  contempt,  and  I  have 
no  doubt  that  the  appellate  Court  may  revise  and  reverse  its 
•judgment  when  it  exceeds  its  jurisdiction,  by  treating  that 
as  a  contempt,  which  in  law,  is  no  contempt,  and  cannot  be. 
The  supervision  will  be  to  ascertain  that  fact.  We  are  not 
without  precedent  for  this ;  one  article  in  the  impeachment 
of  Judge  Smith,  before  the  Senate  was  for  an  illegal  power; 
and  in  the  case  of  Stewart  v.  The  People^  3  Scam.  395,  this 
Court  reversed  a  judgment  of  fine  for  a  contempt  imposed 
by  the  Cook  Circuit  Court. 

Having  settled  satisfactorily,  as  I  think,  the  question  of  a 
supervisory  power  in  this  Court  under  certain  circumstances, 
and  upon  a  reasonable  distinction,  without  touching  the  gene- 
ral question  as  to  all  cases,  I  come  now  to  its  application  to 
this  case.  The  return  shows  that  the  imprisonment  was  for 
refusing  to  deliver  the  books  and  papers,  &c.  For  refusing 
to  deliver  them  "  after  going  out  of  ofiice,"  to  his  succes- 
sor the  statute  has  declared,  that  the  clerk  shall  forfeit  "  any 
sum  not  over  five  hundred  dollars,  and  be  imprisoned  any  time 
not  exceeding  thirty  days,  at  the  discretion  of  the  Court, 
before  which  he  may  be  tried."  Eev.  Stat.  ch.  27,  §  13. 
'  Now  it  is  to  be  observed,  that  he  cannot  be  tried  before 
the  Commissioners'  Court,  for  by  the  twenty  ninth  section  it 
is  expressly  declared,  that  "  there  shall  be  nothing  contained 
or  construed  in  this  chapter  to  give  said  Court  any  original 
or  appellate  jurisdiction,  in  civil  or  criminal  suits  or  actions, 
wherein  the  State  is  a  party,  or  any  individual  or  individuals, 
bodies  politic  or  corporate,  are  parties." 

It  is,  therefore,  very  clear,  that  they  had  no  jurisdiction  in 
the  matter,  and  consequently  could  not  treat  the  refusal  as 
a  contempt.     The  order  of  commitment  for  that  cause,  and 
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the  imprisonment  under  it,  are  both  illegal  and  void.  In 
relation  to  the  paper  purporting  to  be  an  attachment,  I 
would  remark  that  it  is  proof  of  nothing,  being  illegal  and 
void,  not  having  been  issued  by  any  officer.  The  Court  had 
no  power  to  make  an  appointment  of  a  clerk,  after  appeal 
perfected,  which  appears  to  have  been  done  immediately,  by 
delivering  a  sufficient  bond  to  the  Court. 

The  power  of  the  Court,  in  my  mind,  to  punish  the  clerk 
for  a  contempt,  in  refusing  to  enter  up  its  orders,  is  unques- 
tionable. It  is  not  the  province  or  duty  of  the  clerk  t6 
determine  what  orders  may,  and  what  may  not  be  entered ;  and 
what  claims  may,  and  what  may  not  be  allowed.  I  have  no 
hesitation  in  believing,  that  if  the  Court  should  make  an  illegal 
and  unjust  allowance  against  the  county  without  jurisdiction 
and  authority  of  law,  that  any  citizen,  or  number  of  them,  be- 
ing taxable  inhabitants  of  the  county,  might  have  redress  by 
appeal  from  the  order  of  allowance,  or  at  least  by  bill  in 
equity ;  but  it  cannot  be  by  refusal  of  the  clerk  to  enter  the 
order  of  allowance. 

From  the  return  of  Warren,  this  appears  to  be  an  extraor- 
dinary case,  surrounded  by  extraordinary  circumstances. 
The  prisoner  for  himself,  and  the  Attorney  General  who 
represents  the  people  in  this  case,  not  having  traversed  the 
facts  in  the  return,  have  admitted  the  return  to  present  them 
truly.  By  the  return  it  appears,  that  the  County  Court  re- 
moved the  clerk  for  refusing  to  dehver  the  books,  &c.,  to 
Edmonds,  whom  they  had  appointed  as  his  successor,  although 
the  prisoner  had  tendered  to  them  a  bond,  with  condition, 
sum,  security,  &c.,  as  required  by  the  Court.  Edmonds 
issued  an  attachment  against  the  prisoner  for  a  contempt  in 
refusing  to  enter  the  order  of  allowance  directed  by  the 
Court,  and  for  which  cause  the  prisoner  had  been  ordered 
to  be  removed  from  his  office,  and  appealed.  Under  this 
authority  the  sheriff  arrested  the  prisoner  and  delivered  him 
to  Warren  by  order  of  the  Court,  to  be  brought  before  this 
Court.  On  this  writ,  Warren  took  the  prisoner  and  this  void 
writ  of  attachment,  and  returns  to  this  Court,  that  he  holds 
the  prisoner  in  custody,  under  an  order  of  commitment  for 
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fifteen  days,  made  by  the  Commissioners'  Court.  We  have 
said  that  the  clerkship  under  these  circumstances  was  not 
vacant,  and  that  the  supposed  writ  of  attachment  issued  by 
Edmonds  is  illegal  and  void ;  and  that  the  County  Commis- 
sioners' Court  have  no  power  or  jurisdiction  to  imprison 
their  clerk  for  refusing  to  deliver  over  the  books,  &c.,  of 
his  office.  The  law  has  provided  another  remedy  to  obtain 
the  possession  of  them,  (Rev.  Stat.  432,  ch.  8Y,  §  §  10,  11,) 
by  petition  to  a  Judge  of  the  Supreme  or  Circuit  Court.  The 
prisoner  is  entitled  to  his  discharge  from  this  imprisonment, 
on  the  grounds  of  the  several  causes  for  which  a  prisoner 
may  be  discharged  as  specified  in  the  first,  fourth,  fifth  and 
seventh  causes  in  the  third  section  of  the  Habeas  Corpus  ' 
Act,  Rev.  Stat.  ch.  48,  2Y0. 

Ihave  not.  adverted  to  every  provision  of  law  that  I  think 
calculated  to  throw  light  upon  this  question.  I  may,  in  con- 
clusion, be  permitted  to  remark,  that  it  is  with  much  regret 
that  we  witness  such  confusion  and  such  a  deplorable  state 
of  things,  as  is  presented  in  this  return.  If  men  would  take 
counsel,  not  of  their  wishes  and  passions,  but  of  calm  judg- 
ment, enlightened  by  the  rules  of  conduct  aud  of  justice 
prescribed  by  the  laws  of  their  country,  and  pay  due  respect 
to  the  opinions  of  mankind,  formed  upon  the  principles  of 
christian  morality,  there  would  seldom,  if  ever,  be  occasion 
for  such  scenes  as  are  presented  here.  Citizens  armed  and 
attending  to  over-awe  the  Courts  of  the  country,  and  deter 
them  from  acting  in  a  certain  manner ;  Courts  aware  of  a 
strong  feeling  of  unyielding  opposition  to  certain  acts  that 
may,  without  detriment  to  the  public  service  or  justice,  be 
omitted  by  them,  and  settled  in  another  way,  and  before 
another  tribunal,  going  on  to  do  those  acts  perfectly  regard- 
less of  public  sentiment  and  excitement,  are  things  but  rarely 
witnessed,  and  are  a  great  reproach  to  the  Government.  If 
men  would  pause,  and  refiect  that  there  is  at  least  a  possi- 
bility that  their  opinions  and  desires  may  be  wrong,  and  that 
there  is  a  possibility  that  their  adversary  may  be  right,  they 
will,  at  least,  have  made  the  first  step  towards  conciliation 
and  forbearance  in  the  mode  of  settling  their  difficulties. 
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While  the  community  approves  their  rights,  it  may  not 
approve  their  mode  of  asserting  and  vindicating  them.  Some 
respect  should  be  paid  to  the  universal  sense  and  opinions  of 
the  rest  of  the  community. 

I  have  made  these  remarks  in  the  hope  that  some  mode 
more  consistent  with  law,  order  and  good  government  may 
be  mutually  resorted  to,  to  determine  the  question  whether 
these  claims  are  justly  allowable  against  the  county.  It  may 
easily  and  readily  be  done.  An  amicable  suit  could  be  insti- 
tuted before  the  Circuit  Court,  or  an  appeal  from  an  order 
of  allowance  could  be  taken,  suspending  in  the  meantime  all 
further  action  on  them  in  the  County  Court  until  the  deter- 
mination of  the  question.  Thus  peace  and  harmony  could 
be  brought  about  in  their  adjustment,  and  violence  prevented, 
which  the  Government  cannot  tolerate  and  preserve  its  dig- 
nity. The  right  to  allow  them  is  not  a  question  before  us, 
and  we  cannot,  therefore,  now  settle  it. 

The  prisoner  will  be  discharged. 

The  following  separate  opinion  was  delivered  by 
ToTTNG,  J.  I  concur  with  the  majority  of  the  Court  in  the 
opinion  that  the  prisoner  ought  to  be  discharged.  The  time 
for  which  he  was  ordered  to  be  imprisoned  having  expired, 
the  warrant  of  commitment,  whether  legal  or  illegal,  has 
spent  its  force,  and  he  can  no  longer  be  detained  in  custody 
under  it.  I  also  concur  in  the  opinion,  that  Thatcher  had 
the  right  to  appeal  from  the  order  of  the  County  Commis- 
sioners' Court  of  Hancock  county  removing  him  from  office 
as  clerk,  and  that  upon  giving  an  appeal  bond  and  perfecting 
the  appeal  to  the  satisfaction  of  the  Court,  he  would,  under 
ordinary  circumstances,  have  been  entitled  to  resume  the 
duties  of  the  office  until-  the  determination  of  the  appeal  in 
the  Circuit  Com't.  But  I  deny  that  he  had  the  right,  or  that 
it  would  have  been  proper  for  the  Court  to  have  permitted 
him  to  act  as  such  clerk  in  the  interval  between  the  time  of 
making  the  order  for  his  removal,  and  the  perfecting  of  the 
appeal ;  or  that  he  had  a  right  to  act  during  any  part  of  the 
time  that  he  stood  in  contempt  of  the  Court. 
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The  29tli  section  of  chapter  27,  on  the  subject  of  counties 
and  County  Commissioners'  Com-ts,  provides  "  that  the  said 
Court  shall  have  power  to  punish  for  contempts,  as  other 
Courts  may  do,  and  have  all  the  power  to  a  right  exercise 
of  the  jurisdiction  with  wliich  said  Court  is,  or  may  be  vested 
according  to  law."  By  this  clause,  the  County  Commission- 
ers' Court  has  an  ample  power  to  punish  for  contempts,  as  this 
Court  or  the  Circuit  Court  possess,  and  of  consequence,  the 
incidental  power  to  appoint  a  clerk  ad  interim^  for  such  time 
as  might  be  necessary,  according  to  the  circumstances  of 
the  case.  Suppose  the  County  Commissioners'  Court,  in  the 
legitimate  exercise  of  its  powers,  should  direct  the  clerk  to 
enter  up  an  order  of  the  Court,  and  he  should  obstinately 
and  contemptuously  refuse  to  do  so,  and  they  should  order 
him  to  be  committed  for  his  contempt  for  any  reasonable 
time,  to  the  common  jail  of  the  county,  could  they  not  appoint 
a  clerk,  ad  interim^  to  execute  their  orders  by  making  the 
proper  entries  in  their  own  book,  or  is  this  a  cOjSus  omissus 
in  the  law,  which  would  render  it  necessary  for  the  Commis- 
sioners forth witlf  to  adjourn,  without  an  order  of  adjournment 
entered  upon  their  book,  and  to  suspend  all  further  proceed- 
ings in  Court  until  the  clerk,  after  having  suffered  his  impris- 
onment, or  purged  himself  from  his  contempt,  could  be  again 
restored  to  the  proper  exercise  of  the  duties  of  his  office? 
Such  a  construction  of  the  Act,  in  my  opinion,  is  neither 
wan-anted  by  reason  or  by  law. 

]S'or  can  I  admit  the  doctrine  to  be  correct,  that  when  an 
individual  applies  to  the  County  Commissioners'  Court  for 
an  allowance  either  for  advances  made,  or  services  rendered 
to  the  county,  and  they  make  an  order  directing  his  claim  to 
be  paid  out  of  the  county  treasury,  that  any  number  of  the 
citizens  of  the  county,  under  pretence  of  being  tax  payers, 
may  come  in  and  make  themselves  parties  to  the  proceeding, 
and  demand  an  appeal  from  such  order  to  the  Circuit  Court. 

KoERNER,  J.,  said : 

I  am  constrained  to  dissent  from  the  opinion  of  the  majority 
of   the   Court   in  some  of  the  principles  which  it  contains. 
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though  I  concur  in  the  final  order  for  discharging  the  prisoner 
for  the  reason  that  the  time  of  his  imprisonment  has  now 
expired. 

The  returns  show  that  the  clerk  was  ordered  to  be  com- 
mitted for  contempt,  for  refusing  to  deliver  up  the  books 
and  papers  of  his  office,  while  the  warrant  of  commitment 
which  is  made  part  of  the  return,  states  that  the  order  for 
commitment  was  made  for  the  reason  that  he  refused  to  enter 
up  certain  orders  made  by  the  Court.  I  am  constrained  to 
believe,  that  the  officer  making  the  return  is  not  at  liberty  to 
contradict  the  warrant  of  commitment,  which  he  himself  sets 
forth  in  his  return.  It  is  said,  however,  that  the  order  to 
commit  is  informal  or  even  void,  not  being  signed  by  Thatcher, 
the  then  clerk,  but  by  another  person,  signing  as  clerk 
pro  tern.  This  objection,  being  purely  technical,  ought  not 
to  prevail.  The  clerk  could  not  have  well  been  required  to 
make  out  orders  for  his  own  removal  from  office,  or  for  his 
own  commitment.  While  the  clerk  was  thus  at  issue  with 
the  Court,  showing  cause  and  perfecting  his  appeal  from  the 
order  of  removal,  it  seems  to  me  that  the  Court  necessarily 
had  authority  to  appoint  a  clerk  pro  tern.  Besides,  there 
was  no  necessity  whatever  to  make  out  a  written  mittimus ; 
a  verbal  direction  was  sufficient.  That  such  a  direction  was 
made  appears  clearly  from  the  return,  independent  of  the 
warrant  commitment.  That  by  virtue  of  said  direction 
the  prisoner  was  legally  detained  at  the  time  he  applied  under 
the  Habeas  Corpus  Act,  seems  to  me  to  admit  of  but  little 
doubt. 

Prisoner  discharged. 
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Henry  H.  Hall,  plaintiif  in  error,  v.  David  M.  Ikwin  et  al., 
defendants  in  error. 

I  Error  to  Sangamon. 

A.  being  at  the  point  of  death,  made  his  will,  directing,  among  other  things, 
how  his  real  estate  should  be  disposed  of,  but  omitted  to  name  an  execu- 
tor. B.  was  duly  appointed  administrator  with  the  will  annexed,  who, 
supposing  that  he  had  authority,  sold  the  land  and  executed  a  deed  with 
intent  to  convey  the  fee.  In  an  action  of  ejectment  against  the  grantee 
brought  by  the  heirs  of  the  testator,  this  deed  was  oifered  in  evidence,  and 
excluded  by  the  Court :  Ileld,  that  as  the  administrator  had  not  the  pow- 
er to  sell  and  convey  by  virtue  of  the  will,  either  at  common  law  or  by 
the  provisions  of  our  Statute  of  Wills,  the  deed  was  properly  excluded.(a) 

Courts  of  Equity  will  appoint  trustees  where  a  trust  is  given  and  no  trus- 
tees appointed.  But  these  Courts  only  act  when  called  upon  by  the  ces- 
tui que  trust,  on  full  notice  being  given  to  all  parties  interested. 

Ejectment  in  the  Sangamon  Circuit  Court,  brought  by 
the  defendants  in  error  against  the  plaintiif  in  error,  and 
heard  before  the  Hon.  Samuel  H.  Treat  and  a  jury  at  the 
July  term  1844,  The  suit  was  commenced  in  the  Cass 
Circuit  Court,  and  brought  by  change  of  venue  into  the 
former  Court.  A  verdict  was  rendered  in  favor  of  the 
plaintiffs  below,  and  a  judgment  theron  for  a  recovery  of 
the  premises,  and  a  writ  of  possession  ordered. 

W.  A.  Minshall,  for  the  plaintiff*  in  error. 

1.  The  devise  to  an  executor,  without  naming  him,  though 
not  coupled  with  an  interest,  survives  at  common  law.  Taylor 
V.  Galloway,  1  Ohio,  233  ;  Toller's  Ex.,  92,  93,  97,  362,  364, 
371,  372,  373.  Or  in  case  of  death  or  failure  to  act.  2  Black. 
Com.  503 ;  Farwell  v.  Jacobs'  Adm'r,  4  Mass.  684,  636. 

2.  There,  the  power  is  given  to  the  executor,  vvrtute 
officii.  The  power  must  survive  to  effectuate  the  intention 
of  the  testator ;  and  the  intention  of  the  testator  must  gov- 
ern in  all  such  cases.  ZehachY.  Smith,  3Binn.  73;  Franklin 
V.  Osgood,  2  Johns.  Ch.  E.  19,  22  ;  Franklin  v.  Osgood,  14 
Johns.  527,  546,  553,  558;  Peter  v.  Beverly,  10  Peters,  532, 
564,  565  ;  Jackson  v.  Ferris,  15  Johns.  346  ;  Jackson  v.  Givan, 

(a)  Clinefelter  v.  Ayres,  16  111.  R.  329;  Taylor  v.  Benham,  5  How.  U.  S.  R.  233. 
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16  Johns.  167,  170 ;  Popham  v.  Partington,  3  T.  R.  665,  675 ; 
Gihhs  V.  Ifarsh,  2  Mete.  243. 

3.  "When  the  power,  though  naked,  yet  if  coupled  with  a 
duty  to  be  performed  by  the  executor,  or  to  pay  debts,  or 
distribute  legacies,  out  of  proceeds,  the  power  at  common 
law  must  survive.  Franklin  v.  Osgood,  14  Johns.  553,  554  ; 
Sugden  on  Powers,  141;  Powell  on  Denses,  297;  Peter  y. 
Beverlij,  10  Peters,  564,  565 ;  2  Dana,  74,  86  ;  16  Johns.  167, 
170,  171. 

4.  If  the  will  gives  power  to  sell  or  mortgage  lands, 
without  naming  a  donee,  the  power  will,  if  a  contrary  inten- 
tion do  not  appear,  vest  in  the  executor,  if  the  fund  is  to  be 
distributed,  either  for  the  payment  of  debts,  or  legacies. 
ConTdin  y.  Edgertonh  Adriih",  21  Wend.  443,445;  and  the 
person  to  whom  the  duty  of  payment  attaches,  the  wall  has 
been  held  to  imply  that  such  survivor  may  sell.     Ibid.   443. 

5.  By  our  statutes,  the  administrator  with  the  will  annexed, 
is  required  to  perform  all  the  duties  as  enjoined  by  the  w'ill 
extending  to  the  real  and  personal  estate,  payment  of  legacies 
and  bequests,  &c.  And  so  by  the  statute  and  common  law 
united,  is  the  donee  of  a  trust  power  by  special  appointment 
of  the  testator  in  this  case,  and  must  have  power  to  sell  to  carry 
out  the  testators  intention.  R.  L.  617,  618,  §  19 ;  Gale's 
Stat.  691,  692,  §  21;  R.  L.  619,  §27;  lb.  641,  §  89;  Gale's 
Stat.  709,  §  89 ;  R.  L.  64,  70,  72,  §  §  88,  74,  75,  128 ;  lb. 
657,  §  1. 

6.  The  object  and  design  of  these  Acts  was  to  carry 
into  effect  the  direction  to  sell  lands  when  the  testator  had 
used  words  restrictive  of,  or  made  omissions  w^hich  practi- 
cally defeated  his  intention,  and  to  prevent  the  delay  and 
expense  of  resorting  to  Chancery.  Jackson  v.  Givan,  16 
Johns.  171. 

7.  Equity  considers  lands  directed  in  a  will  to  be  con- 
verted into  money,  as  money,  and  money  to  be  put  into  lands 
as  money.  Craig  v.  Leslie,  4  Peters'  Cond.  R.  332  to  344. 
And  Courts  of  law  adopt  the  rule  in  Equity,  which  reduces 
the  land,  by  the  terms  of  this  will,  to  personalty,  and  within 
the  jurisdiction  of  the   Ordinary,  and  would   give  the  admin- 
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istrator  jurisdiction  over  the  subject  matter,  even  overruling 
the  technical  construction  of  such  powers.  Conklin  v,  Edg- 
erton's  Adm?r,  21  Wend.  443. 

W.  Thomas,  for  the  defendants  in  error,  contended, 
].     That  the  power  to  sell  is  to  be  considered  as  a  personal 
trust,  and   no   one   being  appointed  to  execute  the  trust,  no 
sale  can  be  made   except  under   the  authority  of  a  decree  in 
Chancery. 

2. .  As  a  general  rule,  if  two  or  more  executors  or  trus- 
tees are  authorized  to  sell  real  estate,  all  must  join  in  the 
sale  to  make  it  valid. 

3.  Whenever  a  power  is  of  a  kind  that  indicates  personal 
confidence,  it  must  in  equity  as  well  as  at  law,  be  considered 
to  be  confided  to  the  individuul  to  whom  it  is  given,  and 
will  not,  except  by  express  words,  pass  to  others  than  the 
trustees  named  ;  though  they  may,  by  legal  transmission, 
sustain  the  same  character. 

4.  If  the  power  to  sell,  in  the  case  at  bar,  would  not  pass 
from  an  executor  or  trustee  named  in  the  will  refusing  to 
act,  or  being  incapable  of  acting,  to  an  administrator  with 
the  will  annexed,  surely  it  could  not  pass  from  the  omission 
to  name  or  appoint  an  executor  or  trustee.     I? 

5.  It  may  be  contended  that,  by  the  provisions  of  this 
will,  the  power  conferred  is  not  a  naked  power  to  sell  and 
convey,  but  that  it  is  coupled  with  an  interest.  The  defend- 
ants may  well  admit  this  proposition,  and  still  insist  that  no 
authority  was  conferred  upon  any  one^  to  execute  the  trust, 
and,  therefore,  no  sale  could  be  made  without  a  decree  of  a 
Court  of  Chancery, 

6.  A  deed  or  power  of  attorney  executed  without  naming 
a  grantee,  or  attorney,  would  be  void ;  so  of  a  will ;  but  par- 
ties having  an  interest  might,  by  application  to  the  Chancel- 
lor, obtain  relief. 

7.  The  idea  of  conferring  power  to  act,  pre-supposes  a 
person  named  to  execute  the  power ;  without  this  no  action 
can  be  had. 

To  sustain  the  positions   here   assumed,  see   Wells  v.  Cow- 
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per,  Ohio  Cond.  E.  278 ;  Woodbridge  v.  Watkins,  3  Bibb, 
349 ;  Conklin  v.  Edgerton's  Adm^r,  21  Wend.  430,  and  the 
authorities  cited  in  those  cases ;  1  Powell  on  Devises,  136, 
139,  143 ;  1  Roper  on  Legacies,  14T. 

A.  LinGoln,  for  the  defendants  in  error,  continued  the 
argument,  and  cited  2  Story's  Eq.  Jur.  §§  1058  to  1064 ; 
lb.  976 ;  1  A.  K.  Marsh.  87. 

Minshall,  in  conclusion,  cited  Perkins  v.  Fairfield,  11 
Mass.  227. 

The  Opinion  of  the  Court  was  delivered  by 

KoEENEB,  J.*  This  was  an  action  of  ejectment,  originally 
commenced  in  the  Circuit  Court  of  Cass  county,  by  defend- 
ants in  error  against  plaintiff  in  error,  for  the  recovery  of  a 
quarter  section  of  land  in  Cass  county.  By  change  of  venue 
the  cause  was  removed  to  Sagamon  county,  where  a  trial 
was  had  at  the  July  term  1844,  of  the  Sangamon  Circuit 
Court,  and  a  verdict  was  found  in  favor  of  defehdants  in 
error. 

By  agreement  of  parties,  but  one  point  is  presented  for 
the  decision  of  this  Court,  involving  the  question,  whether 
one  Benjamin  H.  Gatton,  administrator  with  the  will  annexed 
of  the  estate  of  Thomas  Payne,  deceased,  had  power  to 
convey  the  land  in  controversy,  under  and  by  virtue  of  the 
will  of  said  Thomas  Payne,  and  the  letters  of  administration 
granted  thereon  by  the  Probate  Justice. 

The  only  error  assigned  is,  that  the  Court  refused  to  admit 
in  evidence  a  deed  made  by  said  Gatton,  as  such  administra- 
tor, to  said  Hall  for  the  premises  in  question,  which  was  of- 
fered to  sustain  title  in  Hall. 

The  following  is  the  will  under  which  Gatton  claims  a  right 
to  convey  :  "My  will  is,  that  my  land  and  personal  property 
be  sold  at  such  credit,  and  in  such  manner  as  is  thought  most 
advisable  to  my  executor,  for  the  interest  of  my  Kttle  chil- 

*  LooKWooD,  J.,  did  not  sit  in  this  case. 
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dren,  and  the  proceeds  to  be  put  at  interest  for  their  support 
and  education,  if  the  interest  should  prove  sufficient,  other- 
wise the  principal  is  to  he  used.  But  the  land  is  not  to  be 
sold  until  it  will  bring  eight  dollars  per  acre,  and  as  they 
arrive  at  age  or  marry,  that  distribution  be  made  of  what 
shall  remain  in  equal  proportions,  not  depriving  the  younger 
children  of  means  of  education.  I  mean  that  my  executor 
shall  use  some  discretion  in  distributing,  so  as  to  retain  suffi- 
cient to  educate  the  younger  children. 

"September  4,  1835.  Thomas  Payne,  [seal.]" 

"Attest, 

A.  S.  West, 
Thos.  S.  Howard, 
Ephraim  Mozley." 

The  counsel  for  the  plaintiff  in  error  has  referred  to 
numerous  authorities  for  the  purpose  of  satisfying  this  Court, 
that  the  power  conferred  in  this  will  was  not  a  mere  naked 
power,  but  one  coupled  with  an  interest  or  trust,  and,  there- 
fore, capable  of  surviving.  I  have,  however,  not  been  able 
to  perceive,  that  the  question  as  to  the  nature  of  this  power 
is  necessarily  involved  in  the  decision  of  this  cause.  There 
seems  to  be  no  doubt,  that  the  executor,  if  one  had  been 
appointed  in  this  will,  would  have  had  power  to  sell  the  land 
in  question,  provided  he  had  conformed  with  its  provisions. 
The  true  and  only  question  is,  has  the  administrator  with 
the  will  annexed,  appointed  by  the  Probate  Justice,  there 
being  a  failure  of  an  executor,  succeeded  to  all  the  rights 
and  duties  which  would  have  devolved  upon  the  executor. 

I  understand  the  plaintiff  in  error  to  assume  the  position, 
that  the  administrator  with  the  will  annexed,  has  succeeded 
to  all  the  rights  and  duties  of  the  executor,  without  regard 
to  the  nature  of  such  rights  and  duties,  aTnd  whether  they 
concern  real  or  personal  estate,  and  that  he  can  exercise 
,them  both  by  virtue  of  the  common  law  and  our  statute.  In 
order  to  sustain  the  first  branch  of  this  position,  he  relies  on 
the  following  authorities :  2  Black.  Com.  503,  504 ;  Toller 
on  Executors,  pages  92  et  passim  ^  Farewell  v.  JacoVs 
Adrn'r^  4  Mass.  634. 
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I  have  examined  these  authorities  \Yith  some  care,  but 
do  not  think  thej  affirm  the  doctrine  advanced.  It  is 
true  that  they  all  concur  in  saying,  that  the  duties  and  pow- 
ers of  such  an  administrator  diifer  but  little  from  those  of 
an  executor,  and  that  the  former  is  equally  bound  to  act 
according  to  the  provisions  of  the  will.  But  in  the  passages 
referred  to  in  Blackstone  and  Toller,  wills  and  testaments 
are  considered  merely  in  regard  to  personalty,  and  are  treated 
in  their  original  common  law  sense.  Both  writers  speak  of 
these  administrators  in  connection  with  the  statute  of  21 
Henry  8,  providing  for  their  appointment  in  certain  cases,  a 
statute  passed  a  number  of  years  before  lands  were  mad  e 
directly  (devisable  by  will. 

Theu'  observations,  then,  when  fairly  understood,  cannot  be 
so  extended  as  to  apply  to  realty,  particularly  when  such  a 
consti'uction  runs  counter  to  the  whole  doctrine  in  regard  to 
wills  and  devises,  as  firmly  established  in  the  common  law. 

Before  the  passage  of  the  Statute  of  Wills,  (32  Henry  8,) 
the  office  of  executor  and  administrator  was  well  known  and 
defined.  It  related  to  personal  property  only.  After  the  in- 
troduction of  conveyance  by  will,  executors  were  frequently 
appointed  by  the  testator  to  effect  the  conveyance ;  but  they 
were  not  necessarily,  and  by  virtue  of  their  office,  the  agents 
for  such  purpose.  As  far  as  they  were  charged  with  the 
alienation  of  lands,  they  acted  by  virtue  of  the  power  given 
in  the  will,  a  common  law  power,  or  as  donees  of  the  grant, 
and  not  as  executors.  Other  persons  than  the  executors 
might  be  charged  with  the  execution  of  this  power,  and  often 
were  so  charged,  and  persons  having  been  appointed  execu- 
tors, with  the  power  to  sell  land,  could  sell  without  probate  of 
the  will,  and  without  taking  out  letters  testamentary.  This 
is  the  unquestionable  law,  and  from  it  the  deduction  is  irre- 
sistable,  that  the  office  of  executor  and  trustee  to  sell  land  is 
not  necessarily  blended,  and  that  executors  may  act  in  a 
double  capacity  ;  first,  as  executors  by  virtue  of  their  office, 
and  second,  as  agents,  or  trustees  under  a  warrant  of  attor- 
ney.    If  they   act  in  the  latter  capacity,  the   trust  unposed 
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upon  tliera  is  of  a  special  and  confidential  character,  and  can- 
not be  delegated. 

The  case  of  Fareviell  v.  Jacobs''  Adm'r,  4  Mass.  634,  so 
far  from  militating  against  the  views  just  expressed,  appears 
to  give  them  additional  strength.  It  was  there  held,  that  an 
administrator  de  honus  non^  cum  testatnento  annexo,  was  lia- 
ble for  the  non-execution  of  a  duty  originally  devolved  upon 
the  executor,  who  had  given  up  his  office.  But  they  make 
this  important  qualification ;"  the  duties  of  the  executor  re- 
sulting from  the  nature  of  the  office,  and  charged  upon  him  as 
executor,  devolve  upon  an  administrator  de  honis  non^  cwn 
testamento  annexo,  where  the  authority  is  not  necessarily  con- 
nected with  a  personal  trust  or  confidence  reposed  in  him 
by  the  testator."  Here  we  find  at  once  the  true  line  of  de- 
marcation between  the  executor  and  the  trustee.  "Where 
the  trust  commences,  there  the  office  of  the  executor  ends, 
and  a  fortiori,  the  office  of  the  administrator,  who  has  taken 
his  place. 

The  counsel  for  the  plaintifif  in  error,  anticipating,  perhaps, 
this  view  of  the  case,  has  sought  to  avoid  its  etfect  by  an  in- 
genious course  of  reasoning.  He  argued  that,  inasmuch  as 
in  this  case  the  testator  has  not  named  his  executor,  and  as 
he  is  presumed  to  know  the  law  of  the  land,  by  which,  in 
such  a  case  the  Probate  Justice  appoints  an  administrator  to 
execute  the  will,  it  was  necessarily  this  person  so  to  be  ap- 
pointed whom  he  had  in  his  mind'sTeye,  and  the  power  con- 
ferred in  the  will,  being  one  coupled  with  a  trust,  capable  of 
surviving,  the  administrator  with  the  will  annexed  must  be 
considered  as  having  received  his  commission  from  the  tes- 
tator himself.  I  cannot  assent  to  this  proposition.  Trust  is, 
in  its  nature,  of  a  relative  character.  It  cannot  exist  unless 
it  has  a  repository.  The  person  bestowing  it  must  know  him 
on  whom  it  is  bestowed.  It  would  be  refining,  indeed,  to 
contend  that  the  testator  meant  to  place  his  confidence  in 
some  indefinite  creature  of  the  law,  springing  into  existence 
years  perhaps  after  he  himself  had  ceased  to  exist. 

It  may  be  objected,  that  Courts  of  Equity  will  frequently 
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appoint  trustees  where  a  trust  is  given,  and  no    trustee    ap- 
pointed.    This  is  true,  but  then  these  Courts  do  only  act  when 
called  upon  by  the  cestui  que  trust  /  they   act  according  to 
well  established  principles  of  law,  with  full  notice  to  all  par- 
ties interested.     They  are  able  to  protect  the  rights  of  the 
cestui  que  trust  in  the  most  ample  manner,  and  are  emphati- 
cally the  guardians  of  infants,  and  cestui  que  trust.     Sm-ely 
the  same  cannot  be  said  of  the  Probate  Justices,  who,  in  most 
cases,  act  but  ministerially,  and  whose  proceedings  are  gen- 
erally ex  parte,  and  strictly  regulated  by  satuatory  provisions. 
In  this  view  of  the  case,  the  Court  are  fully  sustained  by 
decisions  made    in   some   of  our   sister  States.      This   very 
question    was    decided  in    Ohio,    Wells  v.    Coivper,  1  Ohio 
Cond.  R.  278,  upon  distinctions  drawn  from  the  common  law. 
The   devisor,   having  land  in  Ohio,  but  himself  residing  in 
Yirginia    where    a    statute    exists    authorizing  in  terms  an 
administrator  with  the  will  annexed  to  execute  a  power  of 
selling  land,  given  by  the  will  to  an  executor,  made   a   wUl 
constituting  J.  Baker  his  executor,  with  full  power  to  dispose 
of  all  his  lands  in  Ohio  and  Yirginia.     Baker  refused  to  act, 
and  the  administrator  with  the  will  annexed  having,  as  such, 
agreed  to  sell  land  in  Oliio,  a  bill  was  filed  by  the  vendee  to 
compel  a   specific   performance.     The    Court   dismissed  the 
bin,   deciding  that  the  administrator   could   not   convey,  on 
the  ground  that  the  power  of  the  executor  could  not  be  tlms 
executed  by  one  whom  the  testator  never  had  mentioned,  nor 
could  have  contemplated  as  a  depository  of  such  powers. 

This  case  was  cited  with  great  approbation  by  Justice 
Cowen,  in  delivering  the  opinion  in  Conklin  v.  Edgerton^s 
Administrator,  21  Wend.  423,  a  case  to  which  I  will  have 
occasion  to  refer  more  fully  hereafter,  and  the  principles 
laid  down  in  the  Ohio  decision  were  fully  adopted  by  the 
Supreme  Com't  of  New  York.  The  distinction  between  an 
executor  as  such,  and  as  trustee  is  also  recognized,  and  ably 
discussed  by  Chief  Justice  Savage  in  Judson  v.  Gibbons,  5 
Wend.  224r.  I  confine  myself  to  a  bare  reference  to  these 
cases,  which  are  very  full,  and  very  long;  even  extracts 
would  extend  this  opinion  to  an  undesirable  length. 
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Having  disposed  of  this 'portion  of  the  cause,  I  will  exam- 
ine the  question  with  reference  to  our  own  statute,  which,  it 
is  insisted,  confers  the  power  to  sell  if  it  was  given  to  the 
executor,  or  the  administrator  with  the  will  annexed.  Before 
I  do  this,  however,  I  will  advert  to  a  few  well  known  maxims 
of  law. 

1.  That  a  statute  changing  the  course  of  the  common 
law  in  derogation  of  it  must  be  strictly  construed  ;  and 

2,  That  if  it  appears  doubtful  from  the  phraseology  used, 
whether  the  legislature  intended  to  make  such  a  change,  the 
presumption  is,  that  such  was  not  their  intent. 

Upon  a  careful  perusal  of  the  Statute  of  Wills,  R.  L.  611, 
I  feel  convinced  that  our   legislature  did  not  mean   to  oblit- 
erate the   well   established  boundaries  between   an   executor 
as  such,  and  a  trustee ;  and  a  trustee  appointed  by  will,  and 
a  stranger,  who  administers  with  the  will  annexed.     It  is  not 
contended  that   such    an  administrator  has  the  j)ower  to  sell 
land,  when  it  was  originally  given  to  the  executor  in  the  will, 
conferred  upon  him  in  terms  by  our  statutes  ;  but  the  plaintifi* 
in  error  insists,  that  it  must  be  implied  from  sections  twenty 
seven   and  thirty  seven,  in  our  statute  of  Wills.     The  twenty 
seventh    section    provides,  that    the    administrator  with    the 
will   annexed  shall  give  bond  in  a  sum  double  the  amount  of 
the  estate,  and  the  conditional  part  of  the  bond  contains  the 
clause,  that   the    administrator   cum,   testamento   minexo   will 
make  an  inventory  of  the  goods  and  chattels,  lands  and  ten- 
ements, and  will  well  and  truly  fulfill  the  duties  enjoined  upon 
him  in  and  by  the  will.     The  thirty  seventh  section  provides, 
that  all  estates,  both  real  and  personal,  that  are  not  devised 
or  bequeathed  in  the  last  will  and  testament  of  any  person, 
shall   be   distributed  in  the  same  manner  as  the  estate  of  an 
intestate  ;  but  in  all  such  cases,  the  executor  or  administrator 
with  the  will   annexed  shall  have  the  privilege  of  adminis- 
tering on  the  same.     But  it   seems   to   me   that  the  passages 
can  be    easily    reconciled    with  the    tenor  and  scope  of  the 
whole    statute.      Every    administrator    is    directed    by    the 
seventy  seventh    section  to   take    an  inventory  of  the  lands 
and  tenements  of  the  intestate,   but  will  it  be  contended  that 
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threfore  an  ordinary  administrator  has  acquired  j)Ower  over 
the  land  ?  Certainly  not.  In  certain  contingencies  pointed 
out  by  the  statute,  it  may  become  necessary  to  convert, 
under  the  direction  of  the  Court,  the  realty  into  personal 
assets,  and  it  is  for  this  reason  that  all  administrators  must 
keep  an  eye  upon  the  real  estate. 

The  word  '-''estate''''  used  in  the  twenty  seventh  section 
may  well  be  limited  with  reference  to  the  well  known  pow- 
ers of  the  administrator  with  the  will  annexed  and  the  main 
subject  matter  of  the  Statute  of  Wills,  to  mean  personal 
estate.  Besides  the  word  "  estate  "  is  frequently  made  use 
of  throughout  the  statute,  where  manifestly  personal  estate 
is  merely  intended  ;  for  instance  in  the  thirty  seventh  section, 
the  undertaking  of  the  administrator  with  the  will  annexed, 
in  his  bond  to  execute  the  duties  enjoined  on  him  by  the 
will,  must  be  understood  as  referring  to  his  well  known  com- 
mon law  duties  devolving  upon  him  as  the  successor  of  the 
executor,  and  not  as  the  successor  of  an  executor,  as  far  as 
the  latter  was  made  the  confidential  trustee  of  the  testator. 
The  word  ^'' administrator'^''  in  the  thirty  seventh  section 
explains  itself  suflSciently,  if  its  technical  meaning  be  ad- 
hered to. 

There  are,  however,  many  provisions  in  the  Statute  of 
Wills,  which  completely  refute  the  view  taken  by  the  plain- 
tiif  in  error.  The  twenty  second  section  prescribes  the  oath 
of  office  to  be  taken  by  the  administrator  with  the  will  annex- 
ed, which  surely  ought  to  be  co-extensive  in  its  obligation 
with  the  duties  assumed  by  him.  It  is  in  the  following  form : 
"  I  do  solemnly  swear  that  this  writing  contains  the  true  last 
will,  &c.,  and  that  I  will  well  and  truly  execute  the  same 
by  paying  first  the  debts  and  then  the  legacies  mentioned 
therein,  as  far  as  the  testator's  goods  and  chatties  will 
thereunto  extend  and  the  law  charge  me."  The  sixty  second 
section  gives  the  form  of  the  letters  of  administration,  which 
is  the  commission  under  which  administrators  have  to  act, 
and  in  these  letters  the  personal  estate  alone  is  mentioned. 
The  same  section  provides,  that  the  same  form  shall  be 
VOL.  VII.  24 
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observed  in  cases  where  letters  are  granted  to  the  adminis- 
trator with  the  will  annexed. 

The  eighty  ninth  section  expressly  provides,  that  sales 
made  under  a  will,  when  such  power  shall  be  given  therein, 
made  in  the  manner  and  by  the  person  appointed  in  such 
will,  shall  be  good  and  valid,  which  negatives  the  idea  that 
Bales  by  other  persons  than  those  appointed  are  good.  This 
last  section  seems  to  me  to  be  conclusive.  It  could  not  have 
been  the  intention  of  the  legislature  to  interfere  so  materially 
with  the  rights  of  the  citizen  as  to  substitute,  in  the  manner 
contended  for,  a  perfect  stranger  in  the  place  of  one  spe- 
cially selected  as  the  confidential  friend  and  trustee  by  a 
dying  man,  when  such  friend,  for  some  reason  or  another, 
was  prevented  from  complying  with  the  request  of  the  de- 
ceased. It  might  happen  that  the  principal  creditor  of  the 
testator,  who  under  the  statute,  is  entitled  to  apply  for  admin- 
istration, on  failure  of  widow  or  next  of  kin  to  administer, 
would  fill  the  place  of  the  contemplated  friend. 

The  case  now  presented  to  the  decision  of  the  Court  illus- 
trates the  evil  consequences  which  might  flow  from  such  a 
law,  if  it  were  engrafted  on  our  statute  book.  Payne,  as  it 
was  stated  in  the  argument,  being  at  the  point  of  death 
makes  his  will  in  great  haste,  expressing  the  greatest  solici- 
tude for  his  little  children,  and  omits  to  name  an  executor. 
It  seem  he  left  no  wife,  and  his  children  being  of  tender 
age,  are  incapable  of  administering.  ]N^ow  his  principal  credi- 
tor may  have  stepped  in  and  would  stand  charged  with  the 
management  and  sale  of  the  land,  for  the  purpose  of  main- 
taining and  educating  the  little  children  of  the  deceased,  if 
the  law  were  as  insisted  on  by  the  plaintiff  in  error. 

The  case  of  Conklin  v.  Edgerton^  Adm\^  21  Wend.  423, 
before  referred  to,  turned  in  part  on  the  construction  given 
to  the  Statute  of  Wills  in  New  York,  and  is  indeed  a  very 
strong  one  in  favor  of  the  view  just  taken.  The  New  York 
statute  relating  to  administrators  with  the  will  annexed,  is  as 
follows:  " In  all  cases  where  letters  of  administration  with 
the  will  annexed   shall  be  granted,  the  will  of  the  deceased 
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shall  be  observed  and  performed,  and  the  administrator  with 
such  will  annexed  shall  have  the  rights  and  powers,  and  be 
subjected  to  the  same  duties  as  if  they  had  been  named 
executors  in  such  will." 

This  is  strong  language,  and  yet  the  Supreme  Court  of  that 
State  has  decided,  that  a  power  to  an  executor  to  sell  and 
dispose  of  real  estate  granted  by  a  will,  and  to  divide  pro- 
ceeds, cannot  be  executed  by  an  administrator  with  the  will 
annexed. 

It  is  impossible  to  perceive  any  thing  in  the  opinion  of  Jus- 
tice Cowen,  exempting  the  case  now  before  the  Court  from 
its  operation.  The  passages  alluded  to  by  counsel,  as  placing 
this  case  beyond  the  reach  of  this  decision,  refer  to  joint  ap- 
pointments of  two  or  more  persons,  where,  when  a  trust  or 
an  interest  is  coupled  with  their  power,  and  one  dies,  the  sur- 
vivor will  be  entitled  by  implication  to  execute  the  trusts, 
if  such  can  be  done  consistently  with  the  language  of  the 
whole  will,  or  to  cases  where  land  is  directed  to  be  sold  with- 
out saying  by  whom,  and  where  the  funds  being  distributable 
by  the  executor  appointed  in  the  will,  the  latter  is  said  to 
have  the  power  to  sell,  by  necessary  implication. 

These  cases  differ  widely  from  the  one  at  bar.  The  ad- 
ministrator is  the  successor  of  the  executor,  and  cannot  be 
called,  in  legal  parlance  at  least,  his  survivor.  Survivorship, 
in  its  legal  sense,  implies  the  pre-existence  of  a  joint  right  or 
interest,  and  joint  too  in  point  of  time.  Legally  speaking,  a 
successor  can  never  be  a  survivor,  or  a  survivor  a  successor. 
The  want  of  this  proper  distinction  is  apt  to  create  consid- 
erable confusion. 

The  Court  is  satisfied  that  an  administrator  with  the  will 
annexed,  has  no  power  without  the  aid  of  Courts  to  sell  lands, 
devised  to  an  executor  to  be  be  sold,,  or  directed  to  be  sold  by 
an  executor,  when  such  executor  has  died,  refused  to  act,  or 
is  incapable  to  act,  neither  at  common  law  nor  by  our  statute, 
and  is  of  opinion,  that  the  deed  of  Gatton,  administrator,  cum 
testamento  annexo,  as  conveying  no  estate  to  Hall,  was  prop- 
erly excluded  on  the  trial.     There  is  no  error. 
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Judgment  must  be  affirmed  with  costs.  The  cause  will  be 
remanded  without  prejudice  to  the  plaintiff  in  error,  to  pro- 
ceed further  under  our  statute. 

The  following  dissenting  opinion  was  delivered  by 
YouisTG,  J.  In  dissenting  from  the  opinion  of  a  majority 
of  the  Court,  it  is  only  necessary  to  premise,  that  I  rest  my 
opinion  on  a  reasonable  and  proper  construction  of  our  own 
Statute  of  Wills,  and  not  upon  decisions  predicated  upon 
the  common  or  statute  law  of  England,  or  the  statute  laws 
of  our  sister  States,  differing  in  a  more  or  less  degree  from 
our  own. 

The  testator,  Thomas  Payne,  made  a  will,  dated  the  4th  day 
of  September,  1835,  by  which  he  directed  that  all  his  land 
and  personal  property  should  be  sold  by  his  executor,  for  the 
interest,  support  and  education  of  his  children,  with  direction 
that  distribution  should  be  made  of  the  remainder  in  equal 
proportions  among  them,  as  they  respectively  married  or 
became  of  lawful  age,  &c.;  the  land  not  to  be  sold  until  it 
w^ould  produce  eight  dollars  per  acre,  and  some  further  dis- 
cretionary power  to  be  exercised  by  his  executor,  in  the 
application  of  the  proceeds  of  the  sales  of  his  property  as 
provided  for,  and  limited  by  his  will.  The  testator  then  died 
without  naming  an  executor.  Letters  of  administration  with 
the  will  annexed  were  granted  to  Benjamin  H.  Gatton,  the 
9th  of  September,  1835,  who  gave  bond  on  the  same  day,  in 
the  penalty  of  $1000,  and  sold  the  land  in  question,  to  wit : 
the  west  half  of  the  north  east  quarter  of  section  nine,  and 
the  west  half  of  the  south  east  quarter  of  the  same  section, 
in  township  seventeen  north,  of  range  ten  west  of  the  third 
principal  meridian,  containing  160  acres,  as  such  adminis- 
trator, by  virtue  of  the  authority  contained  in  the  will,  to  the 
defendant,  Henry  H.  Hall,  for  the  consideration  of  $1400, 
being  $120  more  than  $8  per  acre,  as  required  by  the  will. 
Gatton  received  the  consideration  money,  made  a  deed  of 
conveyance  to  Hall  for  the  land,  and  Hall  immediately  there- 
after entered  into  possession  by  virtue  of  such  sale  and  pur- 
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chase,  and  has  remained  in  possession  ever  since.  The  heirs 
of  Payne,  the  testator,  having  brought  their  action  of  eject- 
ment against  Hall,  now  seek  to  invalidate  his  j)urchase  and 
deed  from  Gatton,  upon  the  ground  that  Gatton,  as  such 
administrator,  had  no  power  to  sell  the  land. 

The  nineteenth  section  of  the  Act  relative  to  Wills, 
&c..  Rev.  Stat.  540,  provides,  that  "  when  there  shall  be 
no  executor  named  in  the  will,  letters  of  administration, 
with  the  will  annexed,  shall  be  granted  to  such  person  or 
persons  as  may  be  entitled  thereto."  In  this  case,  no  ex- 
ecutor was  named  in  the  will  by  the  testator,  and  Gatton, 
on  proving  the  same,  was  appointed  administrator  with  the 
will  annexed,  by  the  Court  of  Probate,  as  the  person  en- 
titled thereto. 

The  twenty-seventh  section  of  the  same  Act  provides,  that 
"  administrators,  with  the  will  annexed,  shall,  before  enter- 
ing upon  the  duties  of  theh  administrations,  enter  into  bond 
with  security  to  be  approved  by  the  Court  of  Probate,  in  a 
sum  double  the  value  of  the  estate,  payable  to  the  People  of  the 
State  of  Illinois,  for  the  use  of  the  parties  interested,  and  con- 
ditioned generally  for  a  proper  and  faithful  discharge  of  such 
duties  as  are  at  the  time  of  executing  the  bond,  or  may  thereaf- 
ter be  required  of  them  by  law."  The  condition  of  the  bond 
contains  among  others,  the  following  clause :  "and  to  well  and 
truly  fulfill  the  duties  enjoined  on  him  by  the  said  will." 
There  is  also  another  clause  to  the  following  efi'ect :  "  and 
shall  moreover  pay  and  deliver  to  the  persons  entitled  thereto, 
all  the  legacies  and  bequests  contained  in  the  said  will,  so  far 
as  the  estate  of  the  testator  will  thereunto  extend,  according 
to  the  value  thereof,  and  as  the  law  shall  charge  hii;  ." 

I  contend  that  according  to  these  provisions  in  the  statute, 
that  there  was  a  power  coupled  with  a  trust,  by  the  provis- 
ions in  the  wiU,  and  not  a  mere  naked  power,  which,  on  the 
failure  of  the  testator  to  name  an  executor,  as  in  this  case, 
devolved  upon  the  administrator  with  the  will  annexed.  The 
testator  provides  expressly  by  his  will,  that  both  his  real  and 
personal  estate  shall  be  sold,  and  the  whole  to  be  converted 
into  money.     This  money  is  first  to  be  applied  in  the  support 
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and  education  of  his  children,  and  the  surplus  afterwards 
distributed  by  way  of  advancement  to  each,  as  they  shall 
respectively  become  of  age  or  marry.  He  expresses  no  in- 
tention, that  either  his  land  or  personal  property  shall  be  dis- 
tributed among  his  children.  The  law  certainly  intended,  by  a 
fair  construction  of  its  language,  that  the  administrator  with 
the  will  annexed  should,  in  such  cases,  fulfill  and  discharge  all 
the  duties  which  would  have  devolved  upon  the  executor,  if 
one  had  been  appointed,  as  were  enjoined  upon  him  by  the 
will. 

The  legislatm-e  by  these  enactments,  doubtless  anticipated 
that  frequent  cases  would  arise,  where,  from  various  causes, 
the  testator  might  forget  or  omit  to  appoint  his  executor,  as 
in  this  instance,  and  have  amply  provided  for  such  omission. 

But  the  counsel  for  the  defendants  in  error  have  said  in 
the  argument,  that  in  this  case  a  trust  and  personal  confi- 
dence was  intended  to  be  reposed  in  the  person  of  an  execu- 
tor, which  will  not  apply  to  an  administrator  thus  constituted, 
between  whom  and  the  testator  no  such  friendly  relations 
can  be  supposed  to  have  existed,  as  with  the  person  intended 
to  have  been  appointed  his  executor.  May  not  the  ss^me 
argument  be  used  against  the  appointment  of  a  trustee  by  a 
Court  of  Chancery,  to  execute  this  portion  of  the  will  ?  The 
only  difference  is,  that  the  one  is  appointed  by  the  Probate 
Court,  while  the  other  would  be  appointed  by  a  Com't  of 
Chancery.  The  legal  presumption  in  either  case  would  be 
that  the  appointment  would  be  made  in  reference  to  the 
provisions  contained  in  the  will,  the  magnitude  of  the  trust 
confided,  and  the  discretion  and  integrity  of  the  pei'son 
appointed. 

The  bond  in  either  case  would  be  in  proportion  to  the  value 
of  the  estate,  and  the  like  presumption  would  arise  in  the 
one  case  as  the  other,  that  none  other  than  good  and  sufficient 
security  would  be  required  or  received. 

The  forty  second  section  of  the  same  Act  also  declares, 
that  "  all  such  estate,  both  real  and  personal,  as  is  not  devi- 
sed or  bequeathed  in  the  last  will  and  testament  of  any  person, 
shall  be  distributed  in  the  same  manner  as  the  estate  of  an 
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intestate ;  but  in  all  such  cases  the  executor  or  executors, 
administrator  or  administrators  with  the  will  annexed,  shall 
have  the  preference  in  administering  on  the  same." 

Here  again,  real  estate,  eo  nomine^  is  confided  in  the  admin- 
istration of  the  administrator  with  the  will  annexed,  to  the 
excluision  of  an  ordinary  administrator,  and  with  a  control 
as  unlimited  and  unrestricted  as  is  given  to  an  executor  under 
the  like  circumstances. 

By  sections  twenty  six,  twenty  seven,  and  sixty  six,  the 
same  oath  is  required  to  be  taken  by  an  administrator  with 
the  will  annexed  ;  a  bond  the  same  in  substance  and  in  form 
to  be  given  ;  and  letters  of  administration  with  the  will 
annexed,  similar  in  all  respects,  to  be  granted,  as  are  taken, 
given  by,  and  granted  to  an  executor  ;  and  taking  the  Stat- 
ute of  Wills  throughout  all  its  provisions,  and  I  can  no 
where  find  that  any  difference  is  made  between  the  powers 
and  duties  of  an  executor,  and  those  of  an  administrator  with 
the  will  annexed. 

Section  ninety  three  provides,  "  that  in  all  cases  where 
power  is,  or  may  be  given  in  any  will,  to  sell  and  dispose  of 
any  real  estate  or  interest  therein,  and  the  same  be  sold  and 
disposed  of  in  the  manner  and  by  the  persons  appointed  in 
such  will,  the  sales  shall  be  good  and  valid  and  when  any 
one  or  more  executors  shall  depart  this  life  before  such  sales 
be  made,  the  survivor  or  survivors  shall  have  the  same  power, 
and  their  sales  shall  be  as  good  and  valid  as  though  they  all 
had  joined  in  such  sale." 

I  quote  this  section  for  the  purpose  of  illustrating  the  fal- 
lacy of  the  opinion  of  Mr.  Justice  Cowen,  in  the  principal 
case  relied  upon  by  the  counsel  for  the  defendants  in  error, 
as  reported  in  21st  Wendell's  Reports.  For  as  well  might  it 
be  contended,  notwithstanding  our  statute  expressly  declares, 
that  "  the  survivor  or  survivors  of  two  or  more  executors 
shall  have  the  same  power  to  make  sales  of  land  under  a  will, 
and  that  their  sales  shall  be  as  good  and  valid  as  if  all  had 
joined  in  such  sales,"  that  such  sales,  if  made,  would,  never- 
theless, not  be  good,  because  Mr.  Justice  Piatt  said,  in  the 
case  of  Franklin  v.  Osgood^  14   Johns.  527,  553,  which  Jus- 
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tice  Cowen  says  was  a  well  considered  cause,  "  that  it  was 
clear  by  the  common  law,  a  naked  power  given  to  executors 
to  sell  lands,  would  not  survive ;"  that  to  contend  that  the 
powers  and  rights  of  an  executor  were  not  by  the  statute  of 
I^ew  York,  conferred  upon  an  administrator  with  the  will 
annexed.  That  statute  declares  that  "  in  all  cases  where 
letters  of  administration,  with  the  will  annexed,  shall  be 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed ;  and  the  administrators  with  such  will  annexed  shall 
have  the  rights  and  powers,  and  be  subject  to  the  same  du- 
ties, as  if  they  had  been  named  executors  in  such  will ;"  and 
yet  the  opinion  of  the  Court,  as  pronounced  by  Mr.  Justice 
Cowen,  in  21st  Wendell,  decides  that  the  powers  and  rights 
of  an  executor  are  not  by  that  statute  conferred  upon  an 
administrator  with  the  will  annexed. 

The  numerous  common  law  authorities  referred  to  by  the 
Court  to  sustain  their  opinion  in  that  case,  although  entitled 
to  great  weight  and  consideration  in  determining  the  proper 
construction  of  a  statute,  should  not  be  allowed  to  outweigh 
the  express  provisions  of  such  statute,  when  inconsistent  with 
such  authorities ;  and  when  too,  in  many  instances,  the  very 
object  of  the  Legislature,  in  changing,  amending,  or  repeal- 
ing the  former  laws  upon  the  subject,  has  been  to  supply  the 
defects  and  omissions,  and  to  provide  against  the  hardships 
and  mischiefs  mentioned  by  the  judges,  as  reasons  for  their 
decisions. 

It  seems  to  me,  with  all  proper  respect  for  the  high  author- 
ity from  whence  the  decision  in  Wendell  emanates,  that  it  is 
in  the  very  teeth  of  their  statute,  and  supported  by  decisions, 
for  the  most  part,  which  were  made  in  the  absence  of  all  such 
statutory  provision  as  has  been  mentioned. 

Again,  the  counsel  for  the  defendants  in  error,  in  speaking 
of  the  personal  and  confidential  relations  supposed  to  exist 
between  an  executor  and  the  testator  appointing  him,  have 
argued  this  case  as  though  the  "  little  children,"  as  they  are 
called,  were  to  have  been  taken  home  by  the  executor,  if  one 
had  been  appointed,  and  clothed,  and  fed,  and  educated  by 
him  as  such  executor,  in  loco  parentis,  in  all  respects,  and 
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with  all  that  fidelity  supposed  to  arise  from  the  confidential 
relations  presumed  to  have  existed  between  him  and  the  tes- 
tator, as  the  reasons  for  appointing  him. 

Is  this  so  ?  AVould  the  appointment  of  an  executor  in  this 
case,  according  to  the  provisions  contained  in  the  will,  have 
rendered  it  improper  to  have  appointed  a  guardian  for  these 
children  ?  I  apprehend  not.  It  is  true,  that  by  the  seven- 
teenth and  eighteenth  sections  of  the  statute  in  relation  to 
guardian  and  ward,  Rev.  Stat,  268,  "  every  father  of  sound 
mind  and  memory,  may  by  his  deed  or  last  will  dispose  of  the 
custody  and  tuition  of  his  children  during  their  minority.'' 
But  such  a  provision  in  the  will  would  constitute  the  person 
appointed  a  guardian  pro  tanto^  and  not  an  executor  prop- 
erly as  such,  as  the  statute  declares  in  such  cases,  that  the 
person  appointed  thereby  becomes  invested  with  all  the 
rights  and  powers,  and  subjected  to  all  the  duties  and  obli- 
gations of  a  guardian,  under  the  restraints  and  regulations 
mentioned  in  the  will,  and  imposed  upon  him  by  law ;  and  this 
person  may  be  an  entirely  diflerent  person  from  the  executor. 

It  will  not  be  contended,  I  presume,  that  these  last  named 
powers  and  duties  are  conferred  upon  the  executor,  to  have 
been  appointed  by  the  provisions  contained  in  this  will.  It 
follows  then,  that  guardians  at  all  events  would  have  to  be 
appointed,  and  guardians,  it  appears,  by  the  names  of  the  par- 
ties plaintiffs  in  the  Court  below,  were  appointed,  although  an 
executor  miglit  have  been  named  in  the  will.  It  is  the  guar- 
dian, and  not  the  executor,  who  is  to  have  the  care,  custody  and 
education  of  the  children;  and  much  of  the  trust  and  confi- 
dence supposed  to  have  been  imparted,  or  rather  intended  to 
have  been  imparted  to  the  executor  in  this  case,  in  regard  to 
those  "little  children,'' has  been  properly  confided  to  their 
guardians  as  was  contemplated  by  the  law.  This  having 
been  done,  what  remained  for  the  administrator  with  the  will 
annexed,  to  do  ?  Simply  to  sell  the  land  and  personal  prop- 
erty, and  apply  and  distribute  the  proceeds  as  directed  by 
the  will.  The  guardians  would  have  received  the  amount 
necessary  to  support  and  educate  their  wards,  from  the  hands 
of  the  administrator ;  and  the  fm-ther  duties  of  making  a  proper 
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application  of  the  amounts  thus  received,  would  have  de- 
volved upon  the  guardians  as  trusts  to  be  executed  accord- 
ing to  the  intentions  of  the  testator,  and  in  the  manner 
enjoined  on  them  by  law.  I  can  perceive  no  necessity, 
therefore,  for  the  appointment  of  a  trustee  by  a  Court  of 
Chancery  to  execute  any  of  the  provisions  contained  in 
this  will.  But  no  application  has  been  made  to  a  Court  of 
Chancery  for  the  appointment  of  such  a  trustee,  either  to 
sell  the  land,  or  to  apply  and  disburse  the  proceeds  after  such 
sale  shall  be  made.  No  complaint  has  been  made  that  the 
estate  has  been  squandered  by  the  administrator,  Gatton ;  or 
that  he  and  his  securities  are  not  fully  able  to  account  for 
any  deficiency  which  may  possibly  accrue,  by  reason  of  a 
supposed  delinquency.  The  heirs  commence  their  action  of 
ejectment  in  the  first  instance  against  Hall,  to  recover  pos- 
session of  the  land  of  their  ancestor  sold  to  Hall  by  the  admin- 
istrator, when  no  land,  by  the  will  of  their  father,  was  ever 
intended  to  have  been  distributed  among  them ;  and  when  too, 
the  presumption  arises  in  the  absence  of  proof  on  that  sub- 
ject, that  they  have  already  been  supported  and  educated 
out  of  the  proceeds  of  the  sale  of  that  land  to  the  man,  they 
now  seek  to  eject  from  his  possession. 

It  appears  to  me  that  if  injustice  has  been  done  to  these 
children,  and  the  estate  of  their  ancestor  has  not  been  sold 
and  the  proceeds  distributed  according  to  the  provisions  in 
the  will,  that  their  relief  is  by  a  Court  of  Chancery,  where 
Gatton,  Hall,  and  all  persons  interested  could  have  been 
made  parties,  and  the  intentions  of  the  testator,  if  necessary, 
carried  into  execution  by  a  trustee  to  be  appointed  by  such 
Court,  and  not  by  action  of  ejectment.  By  this  mode  of 
proceeding,  the  intentions  of  the  testator  in  respect  to  the 
manner  of  disposing  of  his  estate  will  be  defeated,  and  the 
acts  of  the  admintstrator  annulled,  although  he  is  not  a  party  to 
the  suit. 

And  what  are  to  be  the  consequences  of  vacating  the  acts 
of  the  administrator,  and  setting  aside  the  deed  to  Hall  in 
this  collateral  way  ?  Will  Hall,  in  addition  to  the  loss  of  the 
purchase  money,  and  interest  upon  it  for  ten  years,  be  also  sub- 


DECEMBER  TERM  1845.  195 

Hall  V.  Irwin  et  al. 

ject  to  the  payment  of  rents  for  his  use  and  occupation  of 
the  land,  for  the  time  he  may  have  occupied  it  since  his  pur- 
chase from  the  administrator  ?  If  so,  his  loss  will,  indeed, 
be  ruinous.  Or  will  he  be  allowed  a  just  compensation  for 
his  improvements,  after  the  rents  and  profits  shall  have  been 
deducted  ?  These  are  questions  of  no  light  import  to  a  man 
in  moderate  circumstances,  as  may  be  the  case  with  the 
plaintiff  in  error  in  this  suit,  and  worthy  of  serious  conside- 
ration ;  and,  finally,  if  an  administrator  with  the  will  annexed 
may  perform  certain  duties  and  exercise  certain  powers 
under  a  will,  and  may  not  perform  and  exercise  others,  who 
is  to  determine  upon  the  line  which  separates  these  powers  ? 
"Where  shall  he  commence  to  execute  his  duties,  and  where 
must  he  stop  ?  It  appears  to  me  that  a  difficulty  will  be  pre- 
sented by  these  considerations,  which  will,  in  many  cases, 
make  it  hazardous  for  the  administrator  to  act ;  and  still  more 
so,  for  any  person  to  purchase  any  of  the  real  estate  of  the 
testator  from  him,  until  a  Court  of  Chancery  shall  have  first 
determined  whether  or  not  the  administrator  under  the  wiU 
has  the  power  to  dispose  of  it,  as  it  might  have  been  disposed 
of  by  the  executor,  if  one  had  been  appointed,  or  not. 

As  ample  provision  appears  to  me  to  have  befen  made  for 
such  a  contingency  as  has  arisen  in  this  case  by  our  statute, 
I  cannot  perceive  that  either  justice  or  equity  will  be  pro- 
moted by  annulling  the  acts  of  the  administrator,  and  confis- 
cating the  rights  of  an  innocent  honafide  purchaser,  for  a  full 
and  valuable  consideration,  after  the  lapse  of  ten  years,  where 
no  fraud  is  imputed  to  him,  and  where  all  the  proceedings, 
for  aught  that  appears  in  the  record,  seem  to  have  been  con- 
ducted according  to  the  forms  prescribed  by  law. 

ScATES,  J.,  said :  I  concur  with  Justice  Young  in  the  posi- 
tions assumed  by  him.  With  due  deference  to  the  high 
character  of  the  Court  who  made  the  decision  referred  to  in 
21  Wendell,  I  must  be  permitted  to  say  that  I  never  could 
have  given  such  an  interpretation  to  the  New  York  statute, 
and  therefore,  could  not  allow  it  to  become  a  guide  in  deter- 
mining the  meaning  of  our  own.  One  rule  of  interpretation 
not  adverted  to  by  the  Court,  is,  to  gather  the  true  meaning 
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of  the  law  makers,  from  the  spirit  of  other  acts  in  pari  viateria, 
as  well  as  the   individual  act.     In   England,   with  a  view  of 
sustaining  a  landed  aristocracy,  great  restraints  upon  aliena- 
tion of  land  remain  to  this  day.     In  most  of  the  States,  and 
particularly  here,    all  restraints   are  removed,  and   but   one 
incumbrance  upon  it  left,  that  of  dower,  which  may  also  be 
removed  by  consent  of  the  wife.     Its  alienation  is  as  free  as 
that  of  personalty,  and   it  has  become    a  species  of  capital, 
and  I  might  say  an  article  of  domestic  commerce.     It   may 
not  only  be   mortgaged,  but  incumbered   by  judgment   and 
sold  on  execution,  and  is  liable  for  the   payment  of  debts, 
after    exhausting  the   personalty.      In  these  last  particulars 
the  laws  of  England  have  been  wholly  changed  with  us,  and 
it  becomes  a  fund  in  the  hands  of  the  administrator  for  the 
payment    of   debts.     Under    these  liberal   and    enlightened 
principles  of  polity  for  supplying  our  wants,  j^aying  our  debts, 
and   accomplishing   our  purposes   in  regard  to  our  families, 
can  there  be  any  sound  reason  for  adhering  to  an  old  techni- 
cality  in   regard  to   naked  powers,  and   applying  it  to    an 
administrator    who  could,    without   direction  in  the  will,  if 
necessary,  sell  for  the  payment  of  debts?     It  does  not  appear 
by  this  record,  whether   there  were  debts   or  not.     If  there 
were,   he   might,  by  petition  to    a   Court   of  law,  obtain  an 
order   to  sell,  and  if  not  charged  with  the  execution  of   this 
direction  in  the  will,  he  might  sell  it  for  what  it  would  bring, 
aijd  so  defeat  the  intention  of  the  testator,  by  selling  for  less 
than  eight  dollars   per  acre,  as  directed  in  the  will.     Again, 
as  the  administrator  is  not   charged  with  the  care,  mainte- 
nance and  education  of  the  children,  and  the  will  directing 
the  application  of  the  proceeds  of  the  sales  to  those  objects, 
the  children  might  not  be  able  to  compel  him  to  do  that  with 
which  he  is  not  charged  by  the  will,  if  it  be  true  that  he  has 
no   power   to    sell ;  so  the  Court  of  Chancery  would  have  to 
appoint  a  trustee  to    execute  the  will,  and  he  might  be  other 
and  different  person  from  the  administrator.     Here  would  be 
the  anomaly,  then,  of  an  administrator  with  the  will  annexed 
charged  by  law  with  the  due  execution  of  the  will,  and  under 
bond  to  do  so  ;  and  yet  a  trustee  clothed  with  all  and  the  only 
power  to  perform  the  duty.     This  would  be  absurd.     I  think 
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this  is  a  power  coupled  with  an  interest  which  survives  to 
an  administrator  for  the  benefit  of  the  children ;  and  that  by 
our  statute  he  is  authorized  to  fulfill  the  directions  of  the 
testator.  The  idea  of  a  personal  trust,  under  such  circum- 
stances, being  reposed  in  the  executor,  is  not  admissible,  for 
he  appointed  none,  and  still,  left  his  directions  for  a  sale, 
knowing  that  an  administrator  would  have  to  be  appointed 
to  accomplish  them. 

Judgment  affi7'med. 


Adam  L.  Mills   et  al.,  appellants,    v.    The    County  of  St. 
Claik  et  al.,  appellees. 

Ajpjpeal  from  St.  Clair. 


The  legislatures  of  the  several  States  possess  the  power,  within  their  limits, 
to  establish  and  regulate  ferries,  and  that  power  is  sufficiently  extensive 
to  authorize  a  grant  for  the  construction  of  a  ferry  from  the  Illinois  shore, 
on  the  waters  of  the  Mississippi,  in  the  manner  prescribed  by  the  Act  of 
March  2,  1819.  A  privilege  thus  conferred  in  no  way  conflicts  with  the 
provisions  of  any  treaties  made  by  the  United  States  with  foreign  pow- 
ers, or  with  any  Act  or  Acts  of  Congress  relative  to  the  free  navigation 
of  these  waters,  (a) 

A  ferry  franchise  is  neither  more  nor  less  than  a  right  conferred  to  land  at 
a  particular  point,  and  receive  toll  for  the  transportation  of  passengers 
and  property  from  that  point  across  a  stream.  The  exercise  of  such  a 
franchise  divests  no  right  or  privilege,  which  any  citizen  theretofore  en- 
joyed freely  and  uninterruptedly  to  navigate  the  river.  This  right  of  free 
navigation  can,  by  no  manner  of  means,  be  construed  as  conferring  upon 
the  citizens  the  right  to  appropriate  the  banks,  or  landings  of  this  river 
to  themselves,  or  to  receive  toll  for  transporting  passengers  and  property 
from  point  to  point  across  the  same. 

The  grant  of  a  ferry  franchise  by  the  legislature  of  a  State,  unless  limited 
by  some  general  law,  or  some  restrictive  provision  in  the  grant  itself,  is 
necessarily  exclusive  to  the  extent  of  the  privilege  thus  conferred.  When 
a  grant  has  once  been  made  by  legislative  authority,  to  the  extent  of  the 
rights  conferred,  the  power  which  made  it  is  expended,  and  it  cannot  be 
taken  back  or  transferred  to  another,  until  the  public  interests  and  wel- 
fare shall  demand  its  resumption,  and  provision  shall  have  been  made  for 
just  compensation  to  the  owner  in  the  manner  required  by  law. 

Under  the  Acts  of  March  3,  1819,  and  February  6,  1821,  the  grant  to 
Sammuel  Wiggins  was  essentially  a  contract  between  him  and  the  State. 
By  the  terms  of  it,  on  his  part,  he  is  bound  to  run  the  ferry  to  afford,  at 
all  times,  a  safe  and  speedy  passage  to  travelers  and  their  property  across 
the  river ;  to  keep  for  this  purpose  a  supply  of  boats  and  hands,  and  to 
propel  such  boats  in  the  manner  directed  by  the  Act ;  and,  on  its  part, 

(o)  Affirmed  Id.  v.  Id.  8  How.  U.  S.  R.  579.  The  Binghampton  Bridge,  3  Wal.  U.  S.  R.  52. 
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the  State  contracts  that  he  may  run  the  ferry  from  lands  which  may 
belong  to  him  near  the  town  of  Illinois.  The  obligations  imposed  by 
the  Act,  and  the  power  and  ability  to  perform  them,  must,  of  necessity, 
be  mutual. 

The  rule  of  construction  of  private  grants,  if  the  meaning  of  the  words  be 
doubtful,  is,  that  they  shall  be  taken  most  strongly  against  the  grantor. 
An  opposite  rule  prevails  in  cases  of  grants  made  by  a  sovereign  power. 
When  there  is  doubt,  the  construction  is  made  most  favorably  for  the 
sovereign,  and  most  strongly  against  the  grantee.     But  this  rule  holds 

■    good  only  in  cases  of  real  doubt. 

If  a  grant  admits  of  two  interpretations,  one  of  which  is  more  extended, 
and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and  either 
may  be  adopted  without  any  violation  of  the  apparent  objects  of  the 
grant ;  if,  in  such  case,  one  interpretation  would  render  the  grant  entirely 
inoperative  and  worthless,  and  the  other  would  give  it  force  and  effect, 
the  latter,  if  within  the  reasonable  meaning  of  the  terms  employed,  should 
be  adopted.  But  public  grants  should  not  be  extended  by  implication  in 
favor  of  the  gratee  beyond  the  natural  and  obvious  meaning  of  the 
words  employed,  even  if  by  such  construction  the  object  of  the  grant  is 
utterly  defeated. 

The  grant  of  the  ferry  franchise  of  March  2, 1819,  was  to  Samuel  Wiggins, 
his  heirs  and  assigns,  but  the  place  or  location  of  the  ferry  was  ap- 
pointed upon  "lands  that  may  belong  to  him"  at  the  time  of  the  pass- 
age of  the  Act,  and  not  upon  such  lands  as  his  heirs  and  assigns  might 
then  be  possessed  of  or  subsequently  acquire. 

When  a  party  has  his  option  to  set  up  a  franchise  at  one  place  or  another, 
with  an  exclusive  right  within  a  given  distance  of  either,  and  he  elects 
his  situation,  he  cannot  afterwards  remove  the  same,  although  his  privi- 
lege has  been  destroyed  without  any  fault  or  negligence  on  his  part,  to 
the  other  place  where  he  might  have  chosen  his  location,  and  then  claim 
the  exclusion  to  which  he  might,  had  he  so  elected,  have  been  entitled 
from  the  latter  place. 

By  the  Act  of  February  6,  1821,  samuel  Wiggins  was  restricted  in  his  fran- 
chise to  the  land  which  he  then  owned,  called  the  Piggott  tract,  and  to 
which  he  was  permitted  to  remove  his  ferry ;  and  from  this  tract  he  had 
the  exclusive  right  to  ferry,  and  until  the  repeal  of  the  second  section  of 
the  Act  of  1819,  the  exclusive  right  to  one  mile  on  each  side  thereof 

The  Act  of  the  General  Assembly  of  Illinois,  passed  March  2,  1839,  entitled 
^^An  Act  to  authorize  St.  Glair  county  to  establish  a  ferry  across  the  Missis- 
sippi river^''  does  not  violate  the  provisions  of  the  eleventh  section  of 
the  eighth  article  of  the  Constitution,  (a) 


Bill  in  Chancery  for  an  injunction,  &c.,  in  the  St.  Clair 
Circuit  Court,  filed  by  the  appellants  against  the  appellees, 
and  heard  at  the  May  term,  18i5,  before  the  Hon.  Walter  B. 
Scates. 

The  bill  states,  that  the  General  Assembly  of  the  State  of 
Illinois  passed  an  Act,  which  was  approved  on  the  2d  day  of 
March,  1819,  by  which   there  was  granted  to  Samuel  Wig- 

(a)  111.  &  M.  0.  V.  C.  &  R.  I.  R.,  14  111.  R.  322. 
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gins,  his  heirs  and  assigns,  the  franchise  of  establishing  and 
maintaining  a  ferry  across  the  Mississippi  river,  from  land 
near  the  town  of  Illinois  which  might  belong  to  him,  which 
ferry  was  to  be  maintained  with  horse  or  steam  boats,  and 
was  to  be  put  in  operation  within  eighteen  months  from  the 
passage  of  the  Act ;  that  within  the  time  limited  by  the  Act, 
the  ferry  was  put  in  operation  from  land  of  Wiggins,  and 
has  ever  since  been  kept  in  operation,  the  boats  used  being 
of  the  description  required  by  the  Act ;  that  said  grant  was 
ratified  and  extended  by  the  Act  of  February  6,  1821 ;  that 
Wiggins  purchased  other  land  than  that  owned  by  him  at  the 
time  of  establishing  his  ferry,  and  that  the  land  so  purchased 
was  necessary  to  his  enjoyment  of  the  franchise  and  to  the 
discharge  of  his  duties  in  the  exercise  of  his  franchise,  be- 
cause of  the  character  of  the  stream  and  of  its  banks ;  that 
the  stream  often  and  suddenly  changes  its  channel,  and  the 
banks  are  constantly  falling  in,  so  that  a  place  suitable  for  the 
landing  of  a  boat  at  one  time  often  becomes,  in  a  very  short 
time,  entirely  unapproachable ;  that  Wiggins  continued  faith- 
fully to  discharge  his  duties  under  his  contract  with  the  State ; 
that,  by  sundry  conveyances,  the  title  to  the  property  acquired 
by  Wiggins,  and  to  the  francliise  granted  to  him  has  become 
vested  in  the  complainants,  and  that  they  have,  since  they 
became  owners,  discharged  all  the  duties  which  devolved 
upon  them  as  the  owners  of  that  franchise ;  that  the  General 
Assembly  of  Illinois,  in  violation  of  the  Constitution  of  the 
United  States,  passed  an  act  on  the  2d  day  of  March,  1839, 
entitled  ^''An  Act  to  authorize  St.  Clair  county  to  estahlish 
a  ferity  across  the  Mississij)pi  river,^''  the  provisions  of  which 
are  set  out  in  the  bill ;  that  under  this  Act,  the  Commission- 
ers have  proceeded  to  lay  out  a  road  of  three  hundred  feet 
wide,  and  to  take  as  a  ferry  landing  three  hundred  feet  in 
front  of  the  land  of  the  complainants  upon  the  river  ;  that  the 
land  so  taken,  is  necessary  to  the  complainants,  to  the  secure 
and  permanent  enjoyment  of  theh  franchise,  and  that  the  fran- 
chise may  become  valueless  without  it;  that  the  Act  author- 
izing this  taking  of  the  complainants'  property,  did  not  in  ex- 
press terms  require  any  assessment  of  the  damages  which  the 
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complainants  might  sustain  by  the  invasion  of  their  franchise; 
and  that  their  property  has  been  attempted  to  be  taken  from 
them  without  compensation  for  the  injury  which  they  sustain 
by  its  appropriation  to  the  purpose  for  which  it  has  been  taken ; 
that  the  vahie  of  the  property  taken  as  assessed  by  the  jury, 
was  $600,  but  that  no  money  was  ever  tendered  to  these 
complainants  until  the  19th  day  of  July,  1842,  when  the 
amount,  by  the  computation  of  lawful  interest,  was  $680, 
and  when  the  tender  was  made,  it  was  only  of  $600  ;  that  the 
county  of  St.  Clair  has  entered  upon  the  land  by  its  agents, 
and  has  leased  the  ferry  to  the  other  defendants,  and  that 
they  are  actually  conducting  the  same  on  the  land  taken  from 
the  complainants,  which  land  was,  when  the  bill  was  filed, 
almost  the  only  point  for  a  ferry  landing  on  all  the  land  owned 
by  the  complainants. 

Upon  this  bill  an  injunction  was  granted  to  restrain  the 
defendants  from  carrying  on  their  ferry.  On  the  retutn  of 
the  process,  the  defendants  demurred  to  the  bill.  The  Cir- 
cuit Court  sustained  the  demurrer,  dissolved  the  injunction 
and  dismissed  the  bill. 

Gamble  <&  Bates^  (of  St.  Louis,)  filed  the  following  brief  in 
behalf  of  the  appellants : 

1.  The  establishment  and  regulation  of  ferries  across 
navigable  streams  is  a  subject  within  the  control  of  the  Gov- 
ernment, and  not  matter  of  private  right,  and  the  Govern- 
ment may  exercise  its  power  by  contracting  with  individuals. 
JBlissettY.  Hart,  Willes'  R.  512;  TJie  King  v.  Eoherts,  3 
Salk,  198;  Peter  y.  Kendall,  6  Barn.  &  Cres.  703;  Somerset 
V.  FogiveU,  5  do.  875 ;  NewhurgJi  Turnpike  Co.  v.  Miller, 
5  Johns.  Ch.  R.  101 ;  Carters.  Mercote,  4  Burr.  2161 ;  Orford 
V.  Richardson,  4  T.  R.  439 ;  Triyp  v.  Frank,  lb.  668 ;  The 
People  V.  Piatt,  17  Johns.  195 ;  Tlie  Charles  River  Bridge 
V.  The  Warren  Bridge,  11  Peters,  569 ;  Same  v.  Same,  7 
Pick.  344  ;  Act  of  March  2,  1839. 

2.  The  Acts  of  the  Generah  Assembly  of  March  2,  1819, 
and  February  6,  1821,  are  contracts  of  the  State  of  Illinois 
with    Samuel  Wiggins,  his  heirs  and  assigns,  which  are  pro- 
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tected  from  legislative  invasion  by  the  Constitution  of  the 
United  States.  lUtcher  v.  Peclc,  6  Cranch,  87;  S.  C.  2 
Peters'  Cond.  R.  308  ;  Providence  BanJc  v.  BiUingsA  Peters, 
514;  New  Jersey  v.  Wilso?i,  2  Peters'  Cond.  R.  457;  Terrett 
V.  Taylor,  9  Cranch,  43 ;  Dartmouth  College,  v.  Woodivar^d, 
4  Wheat.  518. 

3.  It  is  an  unconstitutional  invasion  of  the  contract,  for 
the  State  to  take  property  from  the  complainants,  which  is 
necessary  to  the  enjoyment  of  their  franchise.  11  Peters,  549, 
566,  before  cited. 

4.  The  Act  which  authorizes  the  taking  of  complainants' 
property  and  giving  it  to  others  to  be  used  for  the  same 
pupose  for  whicli  complainants  are  employing  it,  is  uncon- 
stitutional.    Ibid.  642 ;  Constitution  of  Illinois. 

5.  The  Act  of  March  2,  1839,  is  against  the  Constitution 
of  Illinois  in  not  providing  a  compensation  for  the  injury  done 
to  complainants,  by  taking  the  land  for  the  purpose  of  estab- 
lishing a  ferry,  and  thus  impairing  the  value  of  the  complain- 
ants' franchise.  11  Peters,  420,  before  cited  ;  3  Kent's  Com. 
title  "  Franchise,''  366. 

6.  The  Act  of  March  "2,  1839,  has  not  been  complied 
with  previous  to  the  establishment  of  the  ferry,  and,  there- 
fore, the  parties  could  not,  under  that  law,  establish  or 
maintain  such  ferry. 

J.  Laviborn,  for  the  appellants,  made  the  following  points : 
1.     In  1819,  when  there  were   no  accommodations  of  fer- 
rying  at   St.    Louis  the    legislature    authorized  "Wiggins    to 
establish  a  ferry.     The  enterjDrise  was  then  an  uncertain  one, 
and  as   much   for   the  interest  of  the  public  as  of  Wiggins. 
That  law   was   complied   with,  and   an   additional  privilege 
conferred  by  the   Act   of  1821.     The  character   of  the  river 
and  the  common  history  of  the   country  render  it  certain  that 
the  legislature   intended  to  make  the  grant  liberal  enough  to 
secure  a  good  ferry,  which  could  not  be  the   case  unless  the 
hberty  of  frequently  changing  the  place  of  landing  was  per- 
mitted.    It  is  to  be  presumed  that  the  legislature  acted  with 
a  full  knowledge  of  the  river  and  the  country,  &c. 
VOL.  VII.  26 


202  SUPREME  COUET. 

Mills  et  al.  v.  The  County  of  St.  Clair  et  al. 

2.  The  said  Wiggins  acquired  sufficient  title  to  the  land 
to  authorize  him  to  take  the  grant  within  the  time  limited. 
The  claims  of  Codaire,  Dumochelle  and  Jarrot  were  con- 
firmed grants  under  the  authority  of  Congress,  all  of  which 
claims  were  included  within  the  same  limits,  and  all  include 
the  300  feet  in  the  controversy.  Juha  Jarrot  had  authority  by 
will  to  convey  the  land,  the  discretion  being  left  to  her  to 
sell  or  not,  &c. 

3.  Wiggins  invested  a  large  amount  of  capital,  which 
investment  was  uncertain  on  account  of  the  ever  varying 
nature  of  the  banks,  &c. ;  the  land  itself  is  constantly  disap- 
pearing ;  no  one  point  could  ever  be  relied  on  for  a  ferry  ;  the 
whole  of  the  Codaire  and  Jarrot  claim  necessary  for  a  ferry ; 
the  purchase  of  this  land  after  the  Act  of  1821  was  to  secure 
the  property  absolutely  necessary  for  the  use  of  the  franchise 
and  the  public  convenience. 

4.  The  law  of  1839  intended  expressly  to  take  the  fran- 
chise, or  a  part  of  it  from  the  complainants.  It  required  the 
most  eligible  land  to  be  taken  for  the  new  ferry ;  of  course, 
the  most  eligible  land  was  necessary  for  the  first  franchise. 
That  Act  (1839)  was  evidently  an  act  of  legislation  against 
captal,  and  in  accordance  with  the  political  novelties  of 
demagogues,  &c.,  as  is  seen  by  the  preamble. 

5.  The  legislature  had  a  right  to  grant  an  exclusive  fer- 
ry across  the  Mississippi  river. 

All  the  common  law  authorities  referred  to,  prove  that  in 
England  and  in  America,  a  ferry  is  puhlici  juris,  and  under 
the  control  of  the  Government.  The  grant  may  be  more  or  less 
limited  in  its  boundaries,  time,  and  terms,  &c.,  but  the  Gov- 
ernment only,  can  confer  the  grant,  and  it  may  be  exclusive 
or  otherwise,  &c. 

6.  The  legislature,  having  the  right  to  grant  an  exclusive 
ferry,  did,  by  the  Acts  of  1819  and  1821,  make  such  an  ex- 
clusive franchise.  Wiggins  must  have  so  understood  it  at 
the  time,  or  he  never  would  have  invested  his  capital  in  an 
enterprise  so  uncertain.  The  grant  was  evidently  intended, 
at  the  time,  to  be  exclusive  and  perpetual ;  the  language  of 
the  two  Acts  can  bear  no  other  reasonable  construction. 
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7.  A  grant  is  a  contract  executed.  It  is  admitted  every 
■where,  that  whatever  is  granted  cannot  be  revoked.  The 
legislature  has  no  more  right  to  take  back  its  franchises  than 
its  lands ;  and  it  is  not  parting  with  State  sovereignty  any 
more  than  in  a  case  of  grant  for  lands.  The  Government 
can  neither  revoke  nor  destroy  its  grants. 

8.  What  is  granted  cannot  be  revoked,  and  in  this  grant 
the  resonable,  natural,  necessary  construction  of  the  grant; 
is  co-extensive  with  the  land  of  Wiggins,  his  heirs  and  assigns  t 
most  certainly  including  enough  of  land  to  run  the  ferry  a 
all  times  and  under  all  circumstances.  All  is  granted  which 
is  necessary  to  the  use  of  the  grant.  It  would  be  absurd  to 
give  any  other  construction,  and  without  the  application  of 
our  views  in  this  respect,  no  ferry  can  ever  exist  at  the  point 
or  place  now  in  discussion. 

9.  The  franchise  is  property,  fixed,  determinate  property, 
entitled  to  the  protection  of  the  law  as  other  property,  with 
reasonable  limits,  subject  to  be  measured  and  bounded  as 
other  property,  which  measures  and  boundaries  must  be 
sufficient  to  make  the  grant  useful  for  its  purposes,  and  as 
extensive  as  the  terms  of  the  grant,  &c. 

10.  The  Government  can  take  any  and  all  private  prop- 
erty for  public  uses. 

The  use  must  be  for  the  public ; 

There  must  be  a  public  necessity ;  and 

There  must  be  an  adequate  compensation. 

In  this  case  the  property  was  taken  for  private  use,  with- 
out any  public  necessity,  without  compensation,  and  entirely 
for  pohtical  and  personal  speculation.  To  establish  a  per- 
manent ferry,  not  only  three  hundred  feet  will  be  required, 
but  all  the  land  of  the  complainants. 

11.  The  Government  cannot  take  the  property  of  A.  and 
give  it  to  B.  to  be  used  in  the  same  way  that  A.  before  used 
it.  The  road  was  leased  out  by  metes  and  bonds  to  an  indi- 
vidual, &c.,  for  private  purposes,  as  is  shown  in  this  case 
by  express  averment  of  the  bill,  and  by  the  plat  which  is 
extensively  referred  to  in  the  bill,  and  which  is  a  part  of 
the  record  in  this  case,  <fec. 
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12.  The  bill  expressly  states  that  this  identical  three  hun- 
dred feet  is  necessary  for  the  original  ferry,  and  that  the  com- 
plainants cannot  do  without  it ;  that  they  have  to  go  six  hun- 
dred yards  further  up  the  stream  without  this  land,  thereby 
making  each  trip  twelve  hundred  yards  of  increased  travel 
in  a  rapid  current,  &c.  It  is,  therefore,  a  part,  and  a  very 
important  part  of  the  original  franchise  which  is  unjustly  ta- 
ken from  the  complainants. 

13.  No  payment  of  damages  has  ever  been  made  even 
for  the  land,  and  not  even  a  thought  entertained  of  ever  pay- 
ing for  the  property  in  the  franchise.  No  legal  and  sufficient 
tender  has  been  made,  &c.,  of  the  $600. 

14.  In  the  case  in  11th  Peters,  it  was  admitted  that  the 
public  interests  required  a  new  bridge ;  not  so  here  ;  and  that 
even  then  the  original  franchise  could  not  be  taken  away.  In 
the  case  now  pending,  the  attempt  is  to  take  the  identical 
franchise,  or  a  considerable  part  of  it. 

15.  There  must  be  a  conservative  element  somewhere. 
The  common  law  principles  lie  at  the  foundation  of  all  of  our 
rights  of  property,  liberty  and  life  ;  and  whenever  these  old 
rules  of  law  are  abandoned,  there  is  danger  of  practical  des- 
potism. Who  would  invest  capital  in  this  kind  of  property, 
if  it  is  to  be  rendered  unsafe  and  uncertain  ?  The  legisla- 
ture is  constantly  encroaching  on  other  departments  of  the 
Government  and  on  the  rights  of  the  citizens.  Politicians 
may  indulge  in  novelties,  but  Courts  of  justice  should  stand  by 
the  law,  the  old,  the  common  law,  &c. 

tT.  Gillespie,  and  Z.  Trwmbull,  for  the  appellees. 

1.  There  is  no  statute  authorizing  interest  upon  damages 
assessed  for  right  of  way,  and  it  is  not  pretended  that  there 
was  any  agreement  to  pay  interest.  At  common  law,  if  no 
agreement  for  interest  be  made,  it  cannot  be  recovered 
although  the  payment  of  the  debt  should  be  unreasonably 
delayed.     Madison  Co.  v.  Bartlett,  1  Scam.  6T. 

If  the  rule  were  otherwise  as  between  individuals,  still 
in  this  case,  the  plaintiffs  could  not  recover  interest,  because 
the  damages    are  to  be  paid    out  of  the  county  funds;  and  a 
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county  or  State  is  never  bound  to  pay  interest,  unless  there 
be  an  express  contract  to  pay  it.  The  provision  of  the 
statute,  requiring  a  party  to  pay  interest  upon  a  liquidated 
sum  of  money  after  it  becomes  due,  is  expressly  decided  not 
to  apply  to  counties.     lb.  72. 

2.  If  compensation  is  secured  before  the  property  is 
taken,  it  is  sufficient.  It  need  not  be  actually  paid  to  the 
owner.  2  U.  S,  Dig.  560,  §  140,  and  authorities  there  cited; 
Itogers  v.  Bradshaw^  20  Johns.  735. 

The  property  of  the  county  may  be  considered  an  ade- 
quate fund  for  the  payment  of  the  damages.  Bloodgood  v. 
M.&H.R.R.  Coin;pany,  18  Wend.  18. 

3.  It  is  incident  to  the  sovereignty  of  every  State,  that  it 
may  take  private  property  for  public  use,  of  the  necessity 
and  expediency  of  which  the  Government  must  judge.  1 
TJ.  S.  Dig.  560,  §§  143,  144,  and  authorities  there  referred  to. 

It  is  said  that  a  portion  of  the  three  hundred  feet  is  used 
for  private  purposes.  If  such  were  the  fact.  Chancery 
would  have  no  jurisdiction  of  the  matter.  The  three  hund- 
red feet  are  declared  to  be  a  public  highway,  and  if  obstructed, 
the  proper  remedy  is  by  indictment.  Rev.  Stat.  175,  §  34 ; 
or  by  action  of  trespass  for  the  exclusive  appropriation  of 
the  soil,  the  fee  being  in  the  original  owner.  2  Johns.  357; 
15  do.  447;  12  Wend.  98. 

4.  The  constitutional  power  of  the  legislature  to  authorize 
private  corporations  to  take  the  property  of  individuals 
without  their  consent,  for  the  construction  of  rail  roads  or 
ferries,  is  directly  established  in  the  case  of  JBloogood  v. 
M.&H.  E.  R.  Co.,  18  Wend.  9,  16,  21 ;  3  Paige,  74. 

The  principle  is  well  established,  that  the  owner  of  land, 
or  other  property,  holds  it  subject  to  the  right  of  eminent 
domain  in  the  State  for  public  pusposes,  and  the  legislature 
can  designate  the  public  purposes  to  which  it  is  to  be  applied. 
Yattel,  ch.  20,  §  244 ;  Const.  U.  S.  Art.  5,  amendments ;  Const. 
Ills.,  Art.  8;  §  11 ;  2  Kent's  Com.  339,  340  :  2  Johns,  ch.  K 
166  ;  5  Peters'  Cond.  R.  389  ;  11  Peters,  577-9,  645,  651 ;  1 
IT.  S.  Dig.  560,  §  144. 
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The  principle  that  forbids  the  resumption  of  one's  own 
grant,  does  not  apply  to  the  eminent  domain.  A  turnpike 
road  may  be  appropriated  to  make  a  canal,  20  Johns.  735 ; 
and  no  property,  whether  it  be  a  franchise  or  land,  is  so  holy 
that  it  cannot  be  taken  for  public  uses  when  the  paramount 
good  of  the  Government  requires  it.  The  owner  of  the  ferry 
need  not  be  the  owner  of  the  soil.  It  is  sufficient  if  he  have 
the  right  to  land,  and  the  landing  place  be  a  public  highway. 
6  Barn.  &  Cres.  T03  ;  13  Eng.  Com.  Law  R.  299. 

5.  From  an  examination  of  the  Acts  relating  to  this  ferry, 
it  will  be  found  that  the  Act  of  1819  conferred  on  Wiggins 
and  his  assigns,  simply  a  license  to  keep  a  ferry  and  nothing 
more.  This  Act  of  the  legislature  stood  in  the  place  of  the 
special  order  made  by  the  County  Commissioners  in  cases 
of  ferries  established  by  them.  This  is  manifest  from  the 
fact,  that  the  ferry  was  expressly  made  subject  to  the  same 
regulations  as  ferries  ihen^  or  afterioards  to  he  established. 
The  legislature  and  the  County  Commissioners'  Court  have, 
therefore,  the  same  power  and  control  over  this  as  over  any 
other  ferry  in  the  State. 

A  grant  of  a  ferry  over  a  public  water  course,  and  for  the 
convenience  of  the  community,  is  not  such  an  exclusive 
grant  as  the  Government  cannot  resume  at  their  pleasure. 
Dyer  v.  Tuscaloosa  Bridge  Co.^  2  Porter,  305. 

6.  The  Act  professes  to  authorize  Samuel  Wiggins  to 
establish  a  ferry  on  and  across  the  waters  of  the  Mississippi 
river.  Has  the  legislature  any  power  to  make  such  a  grant  ? 
A  ferry  is  defined  to  be  a  highway  ou  the  water,  Tomlin's 
Law  Die.  title  "^e/'/'y/"  and  the  right  of  the  legislature  to 
establish  ferries  across  waters  within  its  territorial  jurisdic- 
tion is  not  questioned ;  but  surely  it  can  have  no  authority  to 
establish  ferries  over  waters  lying  beyond  the  limits  of  the 
State.  The  proposition,  that  the  laws  of  the  State  can  have 
no  operation  beyond  its  territorial  limits,  is  too  plain  to  be 
controverted. 

Y.  The  rule  of  construction  of  grants  of  this  kind  is  well 
settled,  that   the  grantees  can    take  nothing  by  implication, 
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and   have    only  such  privileges  as  are  clearly  conferred.     2 
Kent's  Com.  298 ;  3  do.  459;  4  Peters,  168,  514 ;  11  do.  544-8 
22  Eng.  Com.  Lavr.  R.  185 ;  6  JPaige,  554,  665. 

Wiggins'  grant  was  restricted  to  such  lands  as  then  be- 
longed to  him^  and  not  to  such  as  he  might  acquire  in  eigh- 
teen months  after  the  passage  of  the  Act. 

The  Act  of  February  6,  1821,  did  not  confer  any  addi- 
tional privileges  upon  Wiggins,  but  merely  authorized  him 
to  remove  the  ferry  to  any  other  part  of  his  land  ;  in  conse- 
quence of  the  formation  of  a  sand  bar  so  as  to  interfere  with 
his  landing.  This  was  not  a  continuing  power,  authorizing 
him,  from  time  to  time  and  as  occasion  might  require,  or  he 
might  deem  advisable,  to  remove  his  ferry  from  one  portion 
of  his  land  to  another.  It  simply  authorized  a  removal  of 
the  ferry,  not  removals  of  it.  He  could  make  but  one  remo- 
val under  that  law,  and  when  made,  the  ferry  again  became 
fixed  and  established. 

8.  Wiggins  received  his  license  to  establish  a  ferry  with 
the  express  provision  in  it  that  the  legislature  might  repeal 
this  exclusive  privilege,  whenever  the  public  good  should 
require  it.  That  the  plaintiffs  have  no  implied  rights  under 
the  Act  of  1 819,  which  takes  from  the  legislature  the  power, 
through  all  time,  to  establish  other  ferries  so  as  to  interfere 
with  the  first,  is  expressly  decided  in  the  case  of  The  Charles 
River  Bridge  Co.  v.  The  Warren  Bridge  Co..,  11  Peters, 
420. 

That  was  a  much  stronger  case  than  this,  and  settles  con- 
clusively that  there  are  no  such  implied  rights,  and  that  the 
owners  of  the  first  bridge,  or  ferry,  have  no  such  rights  in  a 
line  of  travel  as  will  authorize  them  to  enjoin  the  construc- 
tion of  other  bridges  and  ferries,  whenever  the  public  good 
requires  them.     6  Paige,  554. 

9.  The  plaintiffs  are  only  injured  in  the  receipt  of  profits 
from  travel,  by  the  establishment  of  the  new  ferry,  and  for 
this  they  are  not  entitled  to  damages.  They  have  no  prop- 
erty which  has  been  taken  by  defendants,  because  they 
cannot  have  a  property  in  a  line  of  travel.  As  well  might  a 
tavern  keeper,  or  a  miller  enjoin  the  erection  of  any  other 
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tavern  or  mill,  till  he  was  paid  the  damages  or  losses  which 
he  would  sustain  bj  a  loss  of  a  part  of  his  custom.  Cal- 
lender  Y.  Marsh,  1  Pick.  41Y,  430- ;  4  Barb.  &  Har.  Dig. 
2,  and  authorities  there  cited. 

Every  great  public  improvement  must,  almost  of  necessity, 
more  or  less  affect  individual  convenience  and  property,  and 
when  the  injury  sustained  is  remote  and  consequential,  it  is 
damnum  absque  injuria.  Lansing  v.  jSmith,  8  Cowen, 
146,  155,  156. 

The  ferry  of  the  plaintiffs  is  not  interfered  with  by  the  de- 
fendants. They  still  have  the  same  right  to  ferry  and  demand 
tolls  as  heretofore.  Although  their  profits  may  be  affected 
by  the  establishment  of  another  ferry,  still  their  property  has 
not  been  taken,  because  they  cannot,  as  has  been  before  re- 
marked, have  a  property  in  travel.  In  the  Charles  River 
Bridge  case,  the  Supreme  Court  of  the  United  States  denom- 
inate this  claim  of  property  in  travel,  "a?i  unknown  and  un- 
defined property  ^     11  Peters,  552. 

10.  Injunctions  will  never  be  granted,  if  the  right  be 
doubtful.     3  Cowen,  755. 

S.  T.  Logan  concluded  the  argument  in  behalf  of  the  ap- 
pellants. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.*  On  the  8th  day  of  March,  A.  D,  1845,  the 
appellants,  complainants  in  the  Court  below,  filed  their  com- 
plaint against  the  appellees,  the  defendants,  for  a  perpetual 
injunction  against  the  defendants,  enjoining  them  and  all  their 
confederates  and  agents  from  further  maintaining  and  carry- 
ing on  the  ferry  which  they  had  establislied,  or  any  ferry  from 
the  lands  of  the  complainants,  particularly  described  in  their 
bill,  and  for  such  other  and  further  relief  as  their  case  might 
require,  and  as  to  the  Court  might  seem  meet. 

The  complainants  set  forth,  that  from  the  earliest  period 
in  the  settlement  of  the  western  part  of  Illinois,  there  has  ex- 

KosBiTEB,  J.,  did  not  sit  in  this  case. 
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isted  a  constant  intercourse  between  the  inhabitants  of  that 
country  and  the  town  of  St.  Louis,  in  the  present  State  of 
Missouri,  which  increased  with  the  rapid  increase  of  popu- 
lation in  Illinois ;  and  as  St.  Louis  was  the  only  point  on  the 
Mississippi  river,  so  far  as  it  was  a  boundary  of  Illinois, 
where  there  was  any  commerce  of  importance,  the  citizens  of 
Illinois  have  felt  considerable  interest  in  maintaining  inter- 
course. That  in  the  year  1819  and  previous  thereto,  there 
was  scarcely  any  navigation  of  the  river  by  steam  power, 
and  the  citizens  of  Illinois,  in  passing  to  St.  Louis,  could 
only  journey  by  land  to  the  river  at  a  point  opposite  the  town 
and  cross  the  river  by  an  ordinary  ferry,  furnished  only  with 
common  boats,  propelled  by  men  with  oars,  so  that  when  the 
river  was  more  than  usually  high,  or  aifected  by  high  winds, 
or  when  drift  wood  or  ice  in  large  quantities  was  floating  on 
its  surface,  the  passage  became  not  only  difficult  but  often 
exceedingly  dangerous,  and  thus  vexatious  and  expensive 
delays  were  occasioned  to  those  desiring  to  cross  the  stream. 
The  people  of  Illinois  felt  that  their  own  interests  and  con- 
venience required  that  some  expedient  should  be  adopted,  by 
which  the  difficulties  and  inconveniences  experienced  in 
visiting  St.  Louis  should  be  obviated,  and  they  judged  it 
necessary  to  afford  such  encouragement  to  indi\'idual  enter- 
prise as  would  induce  the  employment  of  capital  in  increasing 
the  facilities  of  transportation  required  at  this  point.  One 
Samuel  Wiggins,  believing  that  he  could  derive  advantage 
from  the  accommodation  of  the  public,  was  willing  to  embark 
in  the  business  of  maintaining  a  ferry,  which  would  render 
the  transportation  certain  and  secure.  Under  these  circum- 
stances, an  Act  was  passed  by  the  people  of  the  state  of 
lUinois,  represented  in  the  General  Assembly,  which  was 
approved  March  2d,  1819,  whereby  it  was  enacted  that  said 
Samuel  Wiggins,  his  heirs  and  assigns,  were  authorized  to 
establish  a  ferry  on  the  waters  of  the  Mississippi,  near  the 
town  of  Illinois  in  this  State,  and  to  run  the  same  from  lands 
at  said  place  that  might  belong  to  him ;  pro\T[ded  that  he  should 
not  use  any  boat  or  water  craft  except  such  as  should  be 
propelled  by  steam,  horses,  oxen  or  other  four  footed  ani- 
voL.  vn.  27 
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mals ;  and  provided  that  the  said  Samuel  "Wiggins,  his  heirs 
and  assigns,  should  have  said  ferry  in  actual  operation  within 
eighteen  months  from  and  after  the  passage  of  said  Act. 
And  by  the  second  section  of  that  Act,  it  was  further  enact- 
ed, that  no  persons  except  those  who  had  ferries  then  estab- 
lished at  that  place  should  establish  a  ferry  of  the  description 
aforesaid,  within  one  mile  of  the  ferry  established  under  that 
Act ;  and  if  any  person  or  persons  should,  contrary  to  the 
provisions  of  that  Act,  run  any  boat  or  boats  of  the  descrip- 
tion aforesaid,  he,  she  or  they  should  forfeit  every  such  boat, 
with  its  furniture,  &c.,  to  said  Samuel  Wiggins,  his  heirs  and 
assigns,  which  might  be  attached  and  recovered  before  any 
Court  in  the  State  of  competent  jurisdiction. 

By  the  third  section  of  said  Act  it  was  enacted  that  it 
might  be  lawful  for  said  Samuel  "Wiggins,  his  heirs  and 
assigns,  to  demand  and  receive  the  same  rates  of  ferriage  as 
were  then  of  right  demandable  at  the  ferry  established  near- 
est to  the  ferry  authorized  to  be  established  by  that  Act ; 
provided,  that  no  more  should  be  charged  for  a  wagon,  cart, 
or  other  carriage,  if  loaded,  than  could  be  charged  if  empty. 

By  the  fourth  and  last  section  of  the  Act,  it  was  enacted 
that  the  ferry  thereby  established  should  be  subject  to  the 
same  taxes  as  were  then,  or  thereafter  might  be  imposed  on 
other  ferries  within  said  State,  and  under  the  same  regula- 
tions and  forfeitures,  and  that  if  the  provisions  of  the  second 
section  of  that  Act  should  be  made  to  appear  to  the  General 
Assembly  to  be  injurious  to  the  public  good,  that  then  and 
in  such  case  the  said  section  might  be  repealed. 

Complainants  further  state  that  said  Samuel  Wiggins,  im- 
mediately after  the  passage  of  said  Act,  commenced  prepa- 
rations for  establishing  the  ferry  under  his  contract  with  the 
State  of  Illinois,  and  on  the  4th  day  of  March,  1820,  obtained 
a  deed  from  James  Piggott  and  Zaccheus  Piggott,  two  of  the 
heirs  of  James  Piggott,  deceased,  for  two  undivided  seventh 
parts  of  a  certain  tract  of  land  of  one  hundred  acres,  on  the 
Mississippi,  near  the  town  of  Illinois,  the  title  to  which  land 
was  in  the  heirs  of  James  Piggott,  regularly  derived  from  the 
Government  of  the  United  States. 
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The  said  Samuel  Wiggins  having  acquired  an  interest  in 
said  tract  of  land,  proceeded  immediately  to  establish  the 
ferry  across  the  Mississippi  river  according  to  his  contract 
with  the  State  of  Illinois,  and  to  run  his  boats  from  the  land 
granted  and  confirmed  to  the  heirs  of  James  Piggott,  using 
in  said  ferry  only  boats  propelled  by  the  power  of  horses, 
and  in  less  than  eighteen  months  from  the  2d  day  of  March, 
1819,  the  said  Samuel  Wiggins  had  the  said  ferry  in  actual 
operation,  and  using  boats  which  were  propelled  by  horses, 
and  he  used  at  said  ferry  none  other  than  boats  thus  propel- 
led. Said  Samuel  Wiggins  entered  into  the  possession  of  the 
lands  granted  as  aforesaid  to  the  heirs  of  the  said  James 
Piggott,  immediately  after  his  purchase  from  two  of  the  said 
heirs,  and  until  the  sale  made  by  said  Wiggins,  as  is  here- 
after mentioned,  he  continued  to  possess  the  said  land,  and 
continued  until  said  sale  to  maintain  and  keep  his  said  ferry 
in  full  operation,  increasing  the  means  of  transportation  as 
the  public  wants  required,  and  changing  the  boats  employed 
from  those  propelled  by  horses  to  those  propelled  by  steam,  so 
as  to  comply  with  the  letter  and  spirit  of  the  said  Act  of  the 
General  Assembly,  and  fully  to  discharge  his  duty  under  his 
contract  with  the  State  of  Illinois. 

The  said  Samuel  Wiggins,  on  the  19th  day  of  May,  1821, 
by  deed  of  that  date,  acquired  from  John  McKnight  and 
Thomas  Brady,  they  being  the  owners  of  the  interests  of  the 
other  heirs  of  James  Piggot,  deceased,  in  the  tract  of  land 
above  described,  all  the  right  and  title  of  those  other  heirs  in 
and  to  said  land,  as  the  same  had  been  confirmed  to  them,  a 
copy  of  which  deed  was  exhibited.  Said  McKnight  and  Brady 
acquired  their  title  to  said  land  from  Joseph  Piggott  and 
Hannah,  his  wife,  Daniel  Quick  and  Fanny,  his  wife,  Wm. 
Patterson  and  Asenath,  his  wife,  and  I^ewton  Piggott,  by 
deed  duly  executed  January  4,  1815,  a  copy  of  which  was 
exhibited,  and  Joseph  Piggott,  Fanny  Quick,  Asenath  Pat- 
terson, and  N^ewton  Piggott,  who  made  their  deed  to  said 
McKnight  and  Brady,  and  the  said  James  Piggott  and  Zacch- 
eus  Piggott,  who  made  their  deed  to  Samuel  Wiggins,  were 
the  heirs   of  the   said   James   Piggott,   deceased,  to  whom 
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said   tract  of  land  had  been  confirmed  and  granted  by  the 
United  States. 

On  the  18th  day  of  January,  1813,  Michael  Jones,  then 
register  of  the  land  oiSce  for  the  district  of  Kaskaskia,  trans- 
mitted to  the  Secretary  of  the  Treasury  of  the  United  States 
a  list  of  claims  to  lands  within  said  district,  with  a  recom- 
mendation that  the  same  should  be  confirmed  by  the  Gov- 
ernment of  the  United  States,  and  thereupon  Congress  passed 
an  Act,  approved  April  16,  1814,  confirming  to  the  claimants 
the  lands  in  said  list  specified,  and  among  the  rest  the  claim 
under  Pierre  Codaire,  or  his  legal  representatives,  as  appears 
by  reference  to  said  Act  of  Congress,  and  to  the  certified 
extract  from  the  list  of  claims  reported  by  Michael  Jones, 
and  portions  of  his  letter  accompanying  the  same  were 
exhibited  as  part  of  complainants'  bill.  Before  the  said  con- 
firmation said  Pierre  Codaire  had  died,  leaving  as  his  only 
heir  his  son  Joseph  Codaire,  who,  by  his  deed  of  the  17th 
day  of  April,  1809,  conveyed  to  Mcholas  Jarrot  all  his  right 
to  the  tract  of  land  which  had  been  claimed  and  cultivated 
by  his  father,  the  said  Pierre  Codau-e,  and  said  deed  was  exhib- 
ited as  part  of  the  bill  of  complainants,  which  last  mentioned 
tract  of  land  contains  four  hundred  acres,  and  lies  on  the 
Mississippi  river  opposite  to  the  town  of  St.  Louis  and  near 
to  the  town  of  Illinois,  and  has  been  regularly  surveyed 
under  the  authority  of  the  United  States,  and  the  title  thereto 
was,  by  the  confirmation  of  said  Act  of  Congress,  and  by  the 
deed  of  the  said  Joseph  Codaire,  vested  in  the  said  Nicholas 
Jarrot  in  fee  simple. 

The  commissioners  in  the  Kaskaskia  land  district,  under 
the  authority  conferred  by  the  Act  of  Congress  of  the  26th 
March,  1804,  entitled  ^^  An  Act  making  provisio7i  for  the 
disposal  of  the  public  lands  in  the  Indiana  Territory^  and  for 
other  purposes^''  reported  their  decisions  to  the  Secretary  of 
the  Treasury  on  the  31st  day  of  December,  1809,  and  in  their 
report  was  embraced  a  claim  to  one  hundred  acres  claimed 
by  Nicholas  Jarrot,  under  Jean  Dumochelle,  which  they 
•reported  as  affirmed  by  them,  the  same  being  entered  by 
them  in  their  report  of  claims  within  the  district  of  Kaskas- 
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kia,  founded  on  the  Act  of  Congress  granting  a  donation  of 
one  hundred  acres  of  land  to  each  miUtia  man,  enrolled  and 
doing  duty  in  the  State  of  Illinois  on  the  1st  day  of  August, 
1790.  In  their  report,  the  commissioners  described  the  said 
tract  of  land  of  one  hundred  acres  as  surveyed  in  virtue  of  an 
order  from  the  Government,  on  the  banks  of  the  Mississippi 
and  the  Cahokia  creek,  which  tract  is  particularly  described  in 
said  bill  of  complaint ;  all  which  appears  by  reference  to  the 
second  volume  of  the  American  State  Papers,  selected  and 
edited  under  the  authority  of  the  United  States  by  Walter 
Lowrie,  Secretary  of  the  Senate,  containing  documents  legis- 
lative and  executive  of  the  Congress  of  the  United  States 
in  relation  to  the  public  lands,  which  said  decision  of  the 
said  commissioners  was  duly  confirmed  by  the  Congress  of 
the  United  States,  by  the  Act  of  the  1st  day  of  May,  1810, 
whereby  the  title  to  the  said  one  hundred  acres  of  land  was 
vested  in  the  said  ]^icholas  Jarrot.  The  said  claim  of  the 
said  I^icholas  Jarrot,  so  confirmed  as  aforesaid,  was  so  sur- 
veyed as  to  be  included  within  the  survey  of  said  tract 
of  four  hundred  acres  confirmed  under  the  said  Codahe  as 
before  described,  all  which  appears  by  ofiicial  survey  from 
the  office  of  the  Surveyor  General  filed  with  complainants'  bill 
and  made  a  part  thereof,  and  which  said  tract  of  one  hundred 
acres  joins  the  tract  of  land  held  by  said  Wiggins  under  the 
heirs  of  the  said  James  Piggot  as  before  mentioned,  and  is 
near  to  the  town  of  Illinois. 

About  the  month  of  December,  1820,  said  Nicliolas  Jarrot 
departed  this  life,  having  pre\dously  made  and  published  his 
last  will  and  testament  in  due  form  of  law,  which  has  been 
duly  admitted  to  probate  in  said  county  of  St.  Clair,  and  by 
said  will  empowered  his  widow  and  executrix,  Julia  Jarrot, 
to  sell  and  dispose  of  such  parts  of  his  real  estate,  as  she 
might  think  proper,  in  order  that  she  might  live  in  the  most 
easy  and  independent  manner,  and  devised  all  his  real  estate 
to  her  for  life,  which  power  and  contemplated  provision  for 
his  widow  was  over  and  above  and  independent  of  her  right 
to  her  own  portion  of  the  estate  under  the  community  estab- 
hshed  by  the  marriage  contract  between  the  said  Nicholas 
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Jarrot  and  his  said  wife,  a  copy  of  wliich  will  was  exhibited  as 
part  of  the  bill.     {Ante,  135.) 

The  said  Julia  Jarrot  on  the  13th  day  of  July,  1822,  by 
her  deed  of  that  date,  conveyed  to  the  said  Samuel  Wiggins 
in  fee  simple  the  said  tract  of  four  hundred  acres  of  land,  so 
confirmed  under  the  claim  of  the  said  Pierre  Codaire  as 
aforesaid,  the  title  to  which  was  in  the  said  Nicholas  Jarrot 
at  the  time  of  his  death  ;  and  also  all  the  right  and  title  which 
said  ISTicholas  Jarrot  might  have  had  at  the  time  of  his  death 
to  any  piece  of  land  lying  and  being  on  the  said  tract  of  four 
hundred  acres,  which  deed  duly  acknowledged  and  recorded 
was  exhibited  as   part  of  the  bill. 

The  said  Samuel  Wiggins,  from  the  time  of  the  conveyance 
to  him  by  the  said  Julia  Jarrot  as  before  mentioned  until  the 
time  of  the  sale  and  conveyance  by  him  as  is  hereinafter 
stated,  continued  in  possession  of  the  said  tract  of  land  so 
acquired  by  him  and  held  under  the  said  Codaire  and  the 
said  Jarrot,  embracing  the  said  tract  of  one  hundred  acres 
confirmed  to  the  said  Jarrot  under  the  said  Jean  Dumochelle. 

The  complainants  state,  that  the  bank  of  the  Mississippi 
river  opposite  the  town  of  St.  Louis  is  an  alluvial  formation, 
continually  falling  into  the  river  as  the  action  of  the  water 
wears  away  the  sand,  and  there  is  also  from  the  character  of 
the  stream  and  of  the  shores  of  the  river  a  very  frequent 
shifting  of  the  current,  sometimes  forming  bars,  where,  but 
a  short  time  before,  there  was  deep  water,  and  again  sweep- 
ing away  the  sand  bars  and  in  their  place  establishing  for  a 
short  time  the  main  current  of  the  river.  From  this  liability 
to  frequent  changes  in  the  current  of  the  stream  and  in  its 
banks,  it  was  necessary  for  the  said  Wiggins,  in  order  to  fulfill 
his  contract  with  the  State  of  Illinois,  to  acquire  the  title  to 
a  large  space  of  land  on  the  bank  of  the  river,  in  order  that 
he  might  change  the  place  of  landing  as  the  changes  of  the 
river  and  its  banks  might  require.  This  necessity  was  en- 
hanced by  the  fact,  that  there  existed  an  island  in  the  river 
opposite  to  the  upper  end  of  the  town  of  St.  Louis,  which 
was  regularly  increasing  and  extending  down  the  stream  so 
as  to  interfere  with  the  direct  crossing  of  the  river. 
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The  complainants  claim  that  the  said  Samuel  Wiggins,  his 
heirs  and  assigns,  were  entitled,  nnder  the  Act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois  before  mentioned, 
approved  March  2,  1819,  to  the  perpetual  franchise  of  main- 
taining a  ferry  across  the  Mississippi  river,  from  any  point 
near  the  town  of  Illinois,  from  any  land  that  might  at  any  time 
belong  to  him  or  them,  so  that  the  conditions  of  the  law  were 
complied  with ;  yet,  the  said  Samuel  Wiggins,  in  order  to 
avoid  any  difficulties  or  questions  that  might  arise,  applied  to 
the  General  Assembly  of  the  State  of  Illinois  on  the  6th  day 
of  February,  1821 ;  an  Act  was  passed  by  said  General  As- 
sembly, by  which,  after  reciting  that  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  were  authorized  to  establish  a 
ferry  on  the  waters  of  the  Mississippi  river,  near  the  town  of 
Illinois,  in  the  State  of  Illinois,  and  that  a  sand  bar  liad  been 
formed  since  that  time  opposite  said  ferry,  it  was  enacted, 
that  the  said  Samuel  Wiggins  was  thereby  authorized  to  re- 
move said  ferry  on  any  land  that  might  belong  to  him  on  the 
Mississippi  river,  and  that  his  heirs  and  assigns  were  thereby 
authorized  to  remove  said  ferry  to  any  land  that  might  belong 
to  them  on  the  said  Mississippi  river,  under  the  same  privileges 
that  were  presented  by  the  Act,  entitled  ^'•An  Act  to  authorize 
Samuel  Wiggins  to  establish  a  ferry  upon  the  loaters  of  the 
Mississijpjyi^''  approved  March  2,  1819 ;  and  the  complainants 
presented,  as  a  part  of  their  bill,  the  Act  of  the  General  Assem- 
bly of  the  State  of  Illinois,  entitled  '■'■An  Act  to  authorize  Samuel 
Wiggins  to  inaTce   a  turnpike  road,  and  for  otJier  pmposesP 

They  state,  that  the  said  lands  acquired  by  Samuel  Wig- 
gins from  the  said  Julia  Jarrot,  widow,  devisee  and  executrix 
of  the  said  Nicholas  Jarrot,  deceased,  was  necessary  to  the 
said  Samuel  Wiggins,  and  to  his  heirs  and  assigns,  as  owners 
of  the  ferry  franchise  granted  by  the  State  of  Illinois  as  afore- 
said, in  order  to  the  secure  and  convenient  conduct  of  the 
ferry,  as  the  changes  of  the  river  might  require  changes  in 
the  places  of  landing. 

The  said  Samuel  Wiggins,  on  the  1st  day  of  August,  1831, 
by  deed  of  that  date,  conveyed  all  the  lands  before  men- 
tioned as  having  been  acquired  under  the  heirs  of  James 
Piggot,  deceased,  and  under  the  said  Codau'e  and  said  Jarrot, 
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to  John  O'Fallon,  Adam  L.  Mills,  Bernard  Pratte,  now  de- 
ceased, William  C.  Wiggins,  Sam'l  C.  Christy,  now  deceased, 
and  Charles  Mulliken,  together  with  the  ferry  franchise  as 
granted  to  him  by  the  Legislature  of  the  State  of  Illinois,  as 
appears  by  the  deed,  of  which  a  copy  was  exhibited  as  a  part 
of  said  bill. 

The  said  John  O'Fallon  afterwards,  by  his  deed  dated  Feb- 
ruary 1,  1838,  conveyed  the  one  half  of  the  interest  acquired 
by  him  under  the  deed  of  the  said  Samuel  Wiggins  to  John 
H.  Gay,  in  fee  simple,  as  appears  by  the  deed  of  the  said 
O'Fallon  and  his  wife  to  said  Gay,  a  copy  whereof  was  exhib- 
ited. And  the  said  John  O'Fallon,  by  his  deed  of  the  18th 
day  of  December,  1843,  conveyed  to  the  said  complainant, 
Andrew  Christy,  all  his  remaining  interest  in  said  premises, 
as  acquired  from  said  Samuel  Wiggins,  as  appears  by  the 
deed  of  said  O'Fallon  exhibited.  The  said  Adam  L.  Mills, 
by  his  deed  of  the  13th  day  of  October,  1840^  conveyed  to 
said  Andrew  Christy,  another  of  the  complainants,  in  fee 
simple,  one  half  of  the  interest  and  title  acquired  by  him, 
said  Mills,  by  the  said  deed  from  said  Wiggins,  in  the  said 
lands  and  ferry  franchise,  which  deed  from  said  Mills  to  said 
Christy  was  exhibited. 

The  said  John  O'Fallon,  on  the  12th  day  of  January,  1832, 
became  the  purchaser  of  the  tract  of  land  above  described 
as  claim  99,  survey  579,  under  and  by  virtue  of  the  laws  of 
the  State  of  Illinois,  for  the  taxes  for  the  year  1831,  with 
the  interest  and  costs  chargeable  on  said  tract  of  land,  and 
the  same  was,  in  pursuance  of  the  laws  of  IlHnois,  duly  con- 
veyed to  srid  O'Fallon  by  the  Auditor  of  PubHc  Accounts 
of  that  State,  by  deed  dated  10th  February,  1835,  which  pur- 
chase from  the  State  of  Illinois  by  said  O'Fallon  was  made 
by  him  in  his  own  name  for  the  use  of  all  the  owners  of  said 
land  and  ferry  franchise  and  their  assigns  and  representa- 
tives, and  the  said  deed  was  so  held  by  him  in  trust  for  the 
use  aforesaid,  until  the  same  was  conveyed  by  the  said  O'Fal- 
lon, as  herein  stated,  which  deed  was  exhibited  as  part  of 
said  bill. 

The  said  John  O'Fallon,  on  the  18th  of  March,  1844,  by 
deed  of  that  date,  conveyed  among  other  things  all  the  right 
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and  title  acquired  by  him  in  the  said  tract  of  land  under  his 
said  purchase  for  taxes,  as  above  stated  to  these  comj^lain- 
ants,  as  appears  by  the  deed  there^dth  exhibited  as  part  of 
complainants'  bill.  After  the  purchase  from  said  Samuel 
"Wig-gins  by  the  said  John  O'Fallon,  Adam  L,  Mills,  William 
C.  Wiggins,  Charles  Mulliken,  Bernard  Pratte,  and  Samuel 
C.  Christy,  said  Bernard  Pratte  and  Samuel  C.  Christy  de- 
parted this  life,  the  said  Bernard  Pratte  leaving  the  com- 
plainants, Emily  Pi-atte,  his  widow,  and  the  complainants, 
Emily  Crooks,  Bernard  Pratte,  Therese  Penguit,  Celeste 
Niedlet,  Pelagie  Bogie  and  Diane  Blaine,  his  children  and 
only  heirs,  and  the  said  Samuel  C.  Christy  leaving  at  his 
death,  the  complainant,  Melanie  Christy,  his  widow,  and 
Joseph  A.  Christy,  Elizabeth  Christy  and  Mary  F.  Christy, 
his  children  and  only  heirs,  which  Joseph  A.  Christy,  since 
the  death  of  the  said  Samuel  C.  Christy,  has  departed  this 
life  an  infant  and  without  issue.  By  means  of  which  said 
several  conveyances  and  descents,  the  said  complainants 
have  acquired  all  the  right  and  title,  which  the  said  Samuel 
Wiggins  had  in  and  to  the  land  before  described,  and  the  ferry 
franchise  granted  to  him  by  the  State  of  Blinois  as  aforesaid, 
and  have  furnished  suitable  means  of  transportation  at  said 
ferry,  and  proper  accommodations  for  the  speedy  and  secure 
passage  of  all  persons  and  property  offered  to  be  crossed 
over  said  river,  using  only  such  boats  as  are  required  by  said 
Acts  of  Assembly  to  be  used ;  and  the  complainants  say,  that 
in  full  faith  and  reliance  upon  the  inviolability  of  the  con- 
tract between  the  State  of  Illinois  and  the  said  Samuel 
Wiggins,  they  have  paid  and  invested  a  large  sum  of  money 
in  the  purchase  from  the  said  Wiggins  of  his  right  to  the  said 
land,  and  the  ferry  privilege  to  which  he  was  entitled  from 
the  grant  to  the  said  Wiggins,  his  heirs,  and  assigns,  by  the 
State  of  Illinois ;  but  now,  contrary  to  the  wishes  and  against 
the  consent  of  complainants,  in  violation  of  their  rights  and 
of  the  solemn  contract  of  the  State  of  Illinois,  and  in  viola- 
tion of  the  first  clause  of  the  tenth  section  of  the  first  article 
of  the  Constitution  of  the  United  States,  which  prohibits  the 
States  from  passing  any  law  impairing  the  obligation  of  con- 
voL.  VII.  28 
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tracts,  an  Act  was  passed  on  the  2d.  day  of  March  in  the  year 
1839,  by  the  General  Assembly  of  the  State  of  Illinois,  enti- 
tled, ^^An  Act  to  authorize  /St.  Clair  county  to  establish  a 
ferry  across  the  Mississipjpi  river^''  whereby  Wm.  G.  Brown, 
John  D.  Hughes,  James  Anderson,  Wm.  Penn  and  Charles 
Sargent  of  St.  Clair  county  were  appointed  commissioners, 
and  were  required  to  examine  the  ground,  and  locate  a  road 
and  ferry  landing  between  Cahokia  creek  and  the  Missis- 
sippi river  opposite  St,  Louis  ;  and,  it  was  thereby  further 
enacted,  that  the  said  road  and  ferry  landing  should  be  loca- 
ted three  hundred  feet  wide  on  the  most  eligible  ground  for 
said  purpose,  and  the  said  road  and  ferry  landing,  when  so 
located,  and  the  report  of  said  commissioners  filed  in  the 
office  of  the  County  Commissioners'  Court  of  said  county  of 
St.  Clair,  should  be  and  remain  a  public  highway  forever ; 
and  that  the  County  Commissioners'  Court  of  said  county 
might  cause  said  land,  on  which  said  road  and  ferry  landing 
should  have  been  located,  to  be  condemned,  and  pay  the  legal 
owners  of  said  land  the  damages  sustained  by  said  owners ; 
and  if  said  land  shoiJd  be  condemned  and  said  damages  paid 
out  of  the  funds  of  the  county,  the  said  County  Commis- 
sioners' Court  should  have  power  by  their  agents,  or  other- 
wise, to  enter  upon  said  land  so  condemned,  and  establish  a 
ferry  across  the  Mississippi  river,  and  that  said  County  Com- 
missioners' Court  might  either  carry  on  said  ferry  for  the 
county  itself,  or  it  might  lease  the  same  for  any  term  not 
exceeding  five  years  at  any  one  time  to  any  persons ;  and  it 
was  further  enacted  by  said  Act,  that  for  the  purpose  of 
compensating  the  legal  owners  for  the  land  thus  appropriated, 
it  should  be  the  duty  of  the  Commissioners'  Court  to  cause 
the  sheriff  of  St.  Clair  county  to  summon  twelve  men,  who 
should  assess  the  damages  which  Ruch  owners  of  the  land 
might  sustain  by  reason  of  the  location  of  said  road  and  ferry 
landing. 

The  said  commissioners,  Wm,  G.  Brown,  John  D.  Hughes, 
James  Anderson,  Wm.  Penn  and  Charles  Sargent  have,  under 
color  of  the  last  mentioned  Act  of  Assembly,  proceeded  and 
laid  out  and  located  said  road  three  hundred  feet  wide  across 
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said  tract  of  land  belonging  to  complainants,  which  is  near 
to  the  town  of  Illinois,  and  have  made  their  report  as  required 
by  said  Act  of  Assembly,  as  complainants  have  been  in- 
formed, and  proceedings  have  been  had  for  the  condemnation 
of  said  land  under  said  Act  of  Assembly,  by  which  the 
damages  were  assessed  at  $600,  and  a  verdict  for  that  amount 
was  entered  at  the  April  term  of  the  Circuit  Court  for  Jackson 
county,  Illinois,  in  the  year  184:0,  but  no  payment  of  said  dam- 
ages has  ever  been  made,  and  no  money  was  ever  tendered 
until  the  19th  day  of  July,  A.  D.  1842,  at  which  time  the  said 
verdict,  including  principal  and  interest,  amounted  to  $680, 
or  thereabouts ;  and  complainants  admit,  that  at  the  time  last 
specified,  the  sum  of  $600  (being  a  part  "of  the  said  $680)  was 
tendered  to  them,  and  they  refused  to  accept  and  receive 
the  sum  thus  tendered  as  a  compensation  for  their  property 
thus  attempted  to  be  taken  from  them. 

The  value  of  the  said  three  hundred  feet  of  land  for  the 
purpose  of  a  ferry  landing  and  a  ferry  franchise,  was  not  taken 
into  consideration  by  the  Court  and  jury  in  the  said  assess- 
ment of  damages;  but,  on  the  contrary,  the  said  Court 
expressly  directed  and  instructed  the  jury  to  assess  the 
damages,  which  the  complainants  would  sustain  by  reason  of 
said  road  being  located  on  the  said  land,  without  any  refer- 
ence to  the  ferry  landing,  ferry  franchise  and  ferry  privileges, 
connected  with  the  said  road  and  appertaining  to  said  road, 
and  the  $600,  so  assessed,  was  the  amount  of  damages, 
which,  in  the  opinion  of  the  jury,  these  complainants  would 
sustain  by  virtue  of  the  location  of  said  road  only,  after 
excluding  therefrom  the  injury  to  complainants  by  impairing 
their  ferry  franchise  and  depriving  them  of  the  best  part  of 
their  ferry  landing. 

The  said  three  hundred  feet  include  a  wider  space  and 
more  land  than  is  necessary  or  convenient  for  a  road,  and 
but  a  small  portion  of  it  has  been  used  and  appropriated  by 
the  county  of  St.  Clair  to  that  purpose,  leaving  a  strip  on 
either  side  to  be  used  by  the  said  county  of  St.  Clair  and  its 
lessees  as  private  property,  and  that  portion  of  the  three 
hundred  feet,  which  is  not  included  in  the  said  road,  and 
which  is  now  used  for  private  purposes,  or  is  left  to  be  thus 
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used,  will  yield  an  annual  ground  rent  larger  than  the  whole 
amount  of  damages  assessed  as  aforesaid  for  the  whole  of 
said  three  hundred  feet. 

The  said  county  of  St.  Clair  has,  through  its  agent,  en- 
tered upon  and  taken  possession  of  the  whole  of  said  three 
hundred  feet  of  land,  and  has  leased  the  same,  together  with 
the  said  road  and  ferry  landing,  and  the  ferry  established 
under  said  last  mentioned  Act  of  the  General  Assembly  of 
Illinois,  to  James  Harrison  for  the  term  of  live  years,  a  copy  of 
which  lease  was  exhibited  as  part  of  the  bill ;  and  said  Harrison, 
as  such  lessee,  has  entered  upon  said  three  hundred  feet  of 
ground,  and  is  using  the  same  as  his  private  property,  and  is 
actually  engaged  in  running  a  ferry  therefrom  across  the 
Mississippi  river  to  the  city  of  St.  Louis,  and  has  thus  not 
only  established  a  ferry,  rivaling  and  inpiring  the  ferry  of 
com^Dlainants,  but  is  using  to  their  injury  what  they  con- 
sider to  be  a  part  of  their  ferry  landing,  and  has  deprived 
them  of  the  use  and  occupancy  of  that  very  portion  of  their 
said  tract  of  land,  which  is  necessary  to  the  full  enjoyment 
of  their  ferry  franchise,  and  the  full  performance  of  their 
contract  with  the  State  of  Illinois. 

The  said  three  hundred  feet  of  ground,  upon  which  said 
road  and  ferry  landing  have  been  located  by  the  county  of 
St.  Clair,  is  part  of  the  said  tract  of  land  purchased  by  the 
said  Samuel  Wiggins,  and  appropriated  by  him  to  the  pur- 
poses of  a  ferry  landing  as  aforesaid,  in  pursuance  of  the 
said  two  Acts  of  the  Illinois  Legislature,  approved  March  2d, 
1819,  and  February  6th,  1821,  and  now  owned  by  complain- 
ants as  the  assigns  of  the  said  Samuel  Wiggins,  and  as  heirs, 
assigns  and  representatives  of  certain  of  his  assigns.  The 
complainants  claim,  that  by  virtue  of  these  two  Acts  of  the 
Legislature  of  Illinois,  and  of  the  purchase  of  the  said  tracts 
of  land  by  the  said  Samuel  Wiggins,  and  the  application  of 
the  same  to  the  purposes  of  a  ferry  landing,  in  accordance 
with  those  acts,  the  whole  of  the  said  tract  of  land  became  the 
ferry  landing  of  the  complainants,  appropriated  to  them  by 
the  Legislature  of  Illinois  for  that  purpose. 

The    complainants  further  state,  that  in  consequence  of  a 
sand  bar,  or  island  having    formed  opposite    to   their   said 
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ferry  landing,  and  having  enlarged  and  varied  bj  the  floods 
in  the  river,  and  of  the  obstructions  on  the  Illinois  shore  occa- 
sioned by  the  action  of  the  water  and  the  formation  of  sand 
bars,  they  have  been  compelled  to  remove  their  said  ferry 
landing,  from  time  to  time,  and  from  place  to  place  on  said 
tract  of  land,  and  were,  at  times,  in  the  habit  of  landing  their 
ferry  boats  above,  below  and  in  the  immdiate  vicinity  of  the 
said  three  hundred  feet  of  ground  now  used  by  the  said  les- 
see of  St.  Clair  coimty  as  a  road  and  ferry  landing;  and  that, 
at  different  seasons  of  the  year,  and  at  various  stages  of  tho 
water  in  the  river,  these  complainants,  on  account  of  the 
causes  and  obstruction  aforesaid,  are  compelled  to  laud  their 
ferry  boats  at  different  places  on  their  said  tract  of  land, 
and  to  change  the  same  as  the  water  in  the  river  may  rise  or 
fall  ;  for  instance,  in  high  water,  they  are  required  toland  at  one 
place ;  in  low  water  at  another ;  and  so  varying  their  points 
of  landing  as  the  water  in  the  river  may  destroy  it,  at  one 
point,  and  afford  a  safe  and  convenient  landing  at  another, 
nearly  from  one  end  of  said  tract  of  land  to  the  other. 

During  the  recent  floods,  the  action  of  the  water  has  pro- 
duced such  further  changes  on  the  banks,  sand  bars  and 
channels  of  said  river,  as  to  render  said  three  hundred  feet 
of  ground,  now  used  by  said  lessee  of  St.  Clair  county  as 
aforesaid,  not  only  the  most  convenient  point  for  a  ferry  land- 
ing, but  the  only  point  on  said  tract  of  land  at  which  boats 
can  be  safely  landed,  where  a  road  approaches  the  river,  or 
the  travel  can  conveniently  reach  it,  without  running  up  the 
river  at  great  trouble  and  expense  from  the  lower  point  of 
the  island  below,  which  they  cross,  a  distance  of  about  six 
hundred  yards,  making  the  trip  about  twelve  hundred  yards 
more  than  the  complainants  would  be  required  to  run,  if  they 
were  allowed  to  use  the  said  three  hundred  feet  of  ground, 
which  belongs  to  them  as  a  ferry  landing. 

During  the  winter  season  while  the  floating  ice  is  running 
in  the  river,  the  complainants'  steam  ferry  boats,  which  they 
have  purchased  at  a  great  expenditure  of  money,  and  are  now 
using  for  the  transportation  of  passengers  and  property  at 
their  said  ferry,  cannot  run  up  stream  against  the  rapid  cur- 
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rent  and  floating  ice,  and  hence  they  may  be  compelled  to 
stop  tlieir  ferry,  violate  their  contract  with  the  State  of  Illi- 
nois and  forfeit  their  ferry  franchise,  imlessthey  are  permitted 
to  use  the  said  three  hundred  feet  of  their  own  land,  of  which 
the  said  lessee  of  the  count}^  of  St.  Clair  has  deprived  them  of 
the  possession  and  use  as  aforesaid. 

The  complainants  invoke  the  Constitution  of  the  United 
States,  and  particularly  the  first  clause  of  the  tenth  section 
of  the  first  article  thereof,  as  their  protection  against  the  un- 
just legislation  which  has  been  adoj^ted  by  the  General 
Assembly  of  the  State  of  Illinois,  whereby  the  solemn  con- 
tract of  the  State,  contained  in  the  grant  of  Samuel  Wiggins, 
his  heirs  and  assigns,  as  expressed  in  the  Act  of  Assembly  of 
the  2d  day  of  March,  1819,  and  the  Act  of  the  6th  day  of 
February,  1821,  before  mentioned,  has  been  most  materially 
impaired,  and  against  the  proceedings  of  the  commissioners 
appointed  to  lay  out  said  road,  and  of  the  County  Commis- 
sioners' Conrt  of  St.  Clair  county  in  pretending  to  carry  into 
effect  the  unconstitutional  legislation,  by  taking  a  part  of  the 
very  landing  or  terminus  of  the  ferry  of  complainants  to  es- 
tablish thereon  another  ferry.  Complainants  also  invoke  the 
Constitution  of  Illinois  as  their  protection  against  the  legis- 
lation of  the  State  and  the  proceedings  under  color  thereof, 
whereby  the  property  of  complainants  has  been  attempted  to 
be  taken  for  a  private  and  not  a  public  use,  and  for  the  very 
use  for  which  complainants  were  applying  it,  and  by  which 
no  compensation  is  provided  for  them  for  the  damages  done 
to  them  by  the  use  of  which  said  property  is  to  be  applied. 

The  complainants  exhibit,  as  part  of  their  bill,  a  plat  of  a 
survey  made  by  the  surveyor  of  the  city  of  St.  Louis  with 
the  view  to  improve  the  harbor  of  St.  Louis,  and  which 
exhibits  the  shore  of  the  river  Mississippi,  as  it  existed  when 
the  public  surveys  were  made  of  the  lands  claimed  by  them 
under  Jarrot,  and  under  the  heirs  of  Piggott  above  mentioned, 
whereby  it  appears  that  survey  'No.  624,  which  is  the 
survey  of  the  tract  under  the  heirs  of  Piggott,  more  than 
the  half  and  nearly  two  thirds  of  the  whole  tract,  had  been 
carried  off  by  the  river,  when  this   survey  by  the  surveyor  of 
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the  city  was  made ;  tlie  quantity  carried  off  being  greatly 
increased  by  the  freshet  of  this  present  year ;  and  it  fur- 
ther appears,  that  of  survey  JSTo.  57i>,  which  is  the  survey 
under  Dumochelle,  about  one  third  part  of  the  tract  has  been 
carried  off  by  the  river.  Said  plat  further  shows  that 
the  line,  which  represented  the  Illinois  shore  of  the  river, 
at  the  period  of  those  surveys,  is  now,  in  some  places  near 
the  western  shore  of  that  channel  of  the  river,  which  is  on 
the  east  of  Bloody  Island.  The  size  and  position  of  Bloody 
Island,  as  it  existed  at  the  time  of  the  original  surveys  in  the 
year  1818,  is  represented  on  said  plat  by  the  parallel  lines, 
drawn  on  the  figure  of  said  island,  as  it  now  exists,  with  the 
increase  which  it  has  gained  at  the  lower  extremity,  is  also 
shown  on  said  plat,  whereby  it  appears,  that  the  said 
island  has  nearly  doubled  its  length  since  it  was  originally 
surveyed.  The  said  plat  also  shows,  on  the  Illinois  shore, 
the  points  on  which  the  road  has  at  different  periods 
reached  the  river,  and  where,  at  different  times,  the  landing 
of  the  ferry  of  the  said  Wiggins  and  of  the  complainants  has 
.been.  Although  the  points  of  said  landings  have  been  long 
since  far  in  the- river,  the  roads  leading  to  them  show  their 
relative  positions,  and  the  distances  from  each  other.  The 
^said  plat  shows  the  changes  in  the  landings  of  the  ferry 
^of  the  complainants,  which  have  become  necessary  by  the 
[changes  in  the  channel  of  the  river,  and  by  the  increase  of 
[Bloody  Island;  and  it  appears  that  it  has  already  been 
[necessary  to  remove  the  place  of  landing  about  one  half  mile 
[down  the  river,  from  the  point  at  which  the  ferry  was  for- 
[merly  established.  The  said  plat  further  shows  the  course 
[.which  the  boats  of  the  complainants  are  now  compelled  to  take 
•to  cross  the  river,  in  order  to  pass  around  the  lower  point  of 
[the  sand  bar,  which  continues  to  increase  at  the  lower  point 
:of  the  island.  The  said  plat  also  correctly  represents  the 
Irelative  position  of  the  landing  now  used  by  complainants, 
?  and  that  used  by  the  said  James  Harrison  for  the  ferry  which 
I  he  is  now  conducting;  and  it  appears  that  the  very  point 
■which  he  now  occupies  for  the  landing  of  his  boats,  may,  at 
[any  time,  become  absolutely  necessary  to  these  complainants 
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for  the  proper  management  of  their  ferry.  The  said  j^lat 
also  shows  on  the  eastern  shore  of  the  river  the  point,  on 
which  the  landing  of  the  ferry  under  said  Samuel  Wiggins 
was  formerly  established  being  at  Oak  street,  7iow  Morgan 
street,  in  the  city  of  St.  Louis,  which  is  directly  opposite  to 
the  highest  landing  on  the  Illinois  shore,  and  the  said  plat 
shows  how  the  increase  of  the  length  of  the  island  has 
compelled  a  change  in  the  ferry  landing  on  the  Missouri 
shore,  which  said  plat  has  been  made  from  actual  and  accu- 
rate surveys  and  was  exhibited  as  part  of  the  bill. 

The  said  James  Harrison  now  occupies  and  uses  prop- 
erty of  these  complainants,  which  has  been  attempted  to  be 
taken  from  them  by  unconstitutional  legislation,  and  is  em- 
ploying it  to  injure  and  further  to  oppress  these  complainants, 
and  he  is  so  employing  the  said  property  under  the  county  of 
St.  Clair. 

The  bill  of  the  complainants  is  verified  by  oath,  and  on  the 
order  of  one  of  the  Justices  of  the  Supreme  Court,  a  writ  of 
injunction  was  issued  in  accordance  with  the  prayer  of  the 
bill  against  the  defendants,  their  agents,  &c.  The  defend- 
ants demurred  generally  to  the  bill  of  complainants,  and  the 
complainants  joined  in  the  demurrer;  upon  argument  whereof, 
and  the  matters  arising  thereon,  the  Circuit  Court  sustained 
the  demurrer,  and  decreed  the  dismissal  of  the  complainants' 
bill,  and  dissolved  the  injunction  granted  thereon,  and  the 
recovery,  by  the  defendants  of  their  costs  and  charges  against 
the  complainants,  who  have  appealed  to  this  Court,  in  which 
they  assign  for  error  in  the  proceedings  in  the  Circuit  Court, 
the  following : 

1.  The  rendering  in  that  Court  of  a  decree  in  favor  of  the 
appellees,  when,  by  the  law  of  the  land,  the  same  should  have 
been  rendered  in  favor  of  the  appellants; 

2.  That  said  Court  decreed  a  dissolution  of  the  injunction 
which  had  been  issued  in  the  cause,  when,  by  the  law  of  the 
land,  the  said  injunction  should  have  been  made  perpetual;  and 

3.  That  the  Circuit  Court  dismissed  the  bill  of  the  said 
appellants,  when,  by  the  law  of  the  land,  the  appellants  were 
entitled  to  the  relief  prayed  in  the  said  bill. 
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From  this  statement  of  the  case,  prepared  by  the  counsel 
for  the  complainants,  it  sufficiently  appears,  that  on  the 
4th  day  of  March,  1820,  one  year  and  two  days  after 
the  passage  of  the  Act  granting  him  the  ferry  franchise, 
Wiggins  was  the  owner  of  two  undivided  seventh  parts  of 
the  one  hundred  acres  of  land  designated  on  the  plat  as  the 
Piggott  claim  and  numbered  624,  and  that  on  the  19th  day  of 
May,  1821,  he  acquired  title  to  the  residue  of  said  tract ;  that 
on  the  13th  day  of  July,  1822,  he  was  the  owner  of  the 
Codaire  tract,  also  designated  on  the  plat,  containing  four 
hundred  acres,  and  including  claims  numbered  624,  766  and 
579.  And  from  the  survey  and  plat  exhibited  and  made  part 
of  the  record,  it  appears  that  at  the  time  of  the  filing  of 
complainants'  bill,  both  complainants'  and  defendants'  ferry 
landings  were  situated  on  claim  jN^o.  579,  the  title  to  which 
was  acquired  by  Wiggins  on  the  13th  day  of  July,  1822,  one 
year,  five  months  and  seven  days  after  the  passage  of  the 
law  of  the  6th  day  of  February,  1821,  allowing  said  Wiggins 
to  remove  his  ferry  upon  other  lands  tliat  might  belong  to 
him.  The  title  to  all  the  tracts  of  land  thus  acquired  is,  by 
the  bill,  traced  sufficiently  for  the  purposes  of  this  suit  by 
divers  mesne  conveyances  into  the  present  complainants. 
Unless  it  may  be  inferred  from  the  plat  exliibited,  it  is  not 
shown  by  the  bill  upon  which  particular  tract  of  land  Wig- 
gins first  established  his  ferry  ;  nor  when,  if  he  removed  the 
same  upon  othei-  lands,  this  removal  was  made. 

We  have  carefully  and  attentively  considered  the  ques- 
tions involved  in  this  case,  and  have  formed  our  opinions  and 
conclusions  upon  the  most  mature  deliberation.  That  the 
legislatures  of  the  several  States  possess  the  power,  within 
their  limits,  to  establish  and  regulate  ferries  is  a  principle 
which,  at  this  day,  cannot  be  successfully  controverted.  And 
that  that  power  is  sufficiently  extensive  to  authorize  a  grant 
for  the  construction  of  such  ferry  from  the  Illinois  shore  on 
the  waters  of  the  Mississippi,  in  the  manner  prescribed  by 
the  Act  of  the  2d  day  of  March,  119,  we  do  not  entertain  a 
doubt.  A  privilege  thus  conferred  in  no  way  conflicts  with 
the  provisions  of  any   treaties  made   by   the  United  States 

vol..  vn,  29 


226  SCIPREME  COIIET. 

Mills  et  al.  v.  The  County  of  St.  Clair  ct  al. 

with  foreign  powers,  or  with  any  Act  or  Acts  of  Congress 
relative  to  the  free  navigation  of  these  waters.  A  ferry  fran- 
chise is  neither  more  nor  less  than  a  right  conferred  to  land 
at  a  particular  point,  and  receive  toll  for  the  transportation 
of  passengers  and  property  from  that  point  across  a  stream. 
The  exercise  of  such  a  franchise  divests  no  right  or  privi- 
lege, which  any  citizen  theretofore  enjoyed  freely  and  unin- 
terruptedly to  navigate  the  river.  This  right  of  free  naviga- 
tion can,  by  no  manner  of  means,  be  construed  as  conferring 
upon  the  citizens  the  right  to  appropriate  the  banks  or 
landings  of  this  river  to  themselves,  or  to  receive  toll  for 
transporting  passengers  and  property  from  point  to  point 
across  the  same.  It  is  absolutely  necessary  for  the  con- 
venience and  accommodation  of  the  public,  that  this  power 
should  reside  in,  and  be  exercised  by  the  State. 

The  Court  are  also  of  opinion,  that  the  grant  of  a  ferry 
franchise  by  the  legislature  of  a  State,  unless  limited  by  some 
general  law,  or  some  restrictive  provision  in  the  grant  itself, 
is  necessarily  exclusive  to  the  extent  of  the  privilege  thus 
conferred.  This  principle  is  so  well  established,  that  no 
authority  need  here  be  cited  in  its  confirmation.  Of  all  the 
numerous  cases  to  which  reference  has  been  made  upon  the 
argument,  not  one  has  been  produced  which,  in  any  respect, 
runs  counter  to  it.  It  is  a  necessary  implication  from  the  grant 
itself.  When  a  grant  has  once  been  made  by  legislative  au- 
thority, to  the  extent  of  the  rights  conferred  the  power  which 
made  it  is  expended,  and  it  cannot  be  taken  back  or  trans- 
ferred to  another,  until  the  public  interests  and  welfare  shall 
demand  its  resumption,  and  provision  shall  have  been  made  for 
just  compensation  to  the  owner,  in  the  manner  required  by 
law.  {a) 

Under  the  then  existing  laws  of  this  State,  the  grant  to 
"Wiggins  was  essentially  a  contract  between  him  and  the 
State.  By  the  terms  of  it,  on  his  part,  he  is  bound  to  run 
the  ferry  to  afford,  at  all  times,  a  safe  and  speedy  passage  to 
travelers  and  their  property  across  the  river ;  to  keep  for  this 
purpose  a  supply  of  boats  and  hands,  and  to  propel  such 
boats  in  the  manner  directed  by  the  Act;  and,  on  its  part- 
the  State  contracts  that  he  may   run  the    ferry  from  lands 

(a)  People  v.  Marshall,  1  Gil.  E.  681 ;  Rice  v.  Railroad  Go.  1  Black.  U.  S.  R.  358. 
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which  may  belong  to  him  near  the  town  of  Illinois.  The 
obligations  imposed  by  the  Act,  and  the  power  and  ability  to 
perform  them,  must,  of  necessity,  be  mutual. 

The  argument  of  the  complainants'  counsel,  that  if  rival 
ferries  are  permitted  to  be  set  up  within  the  limits  of  the 
complainants'  grant,  that  they  might  thus  occupy  the  whole 
extent  of  their  landing  place,  and  thereby  compel  them  to 
violate  their  obligations,  and  forfeit  their  franchise,  without 
any  fault  or  negligence  on  their  part,  is,  in  our  judgment, 
unanswerable  in  favor  of  this  exclusive  right  of  the  com- 
plainants. It  would  be  not  only  idle,  but  derogatory  to  the 
dignity  of  a  sovereign  State,  to  confer  upon  an  individual 
privileges,  impose  duties  to  be  performed,  and  penalties  and 
forfeitures  for  their  non-performance,  and  immediately  turn 
round  and  interpose  such  obstacles  as  will  utterly  preclude 
the  possibility  of  a  comphance  with  the  conditions  thus  im- 
posed. Such  a  contract,  however,  is  always  subject  to  an 
imphed  reservation  in  favor  of  the  sovereign  power ;  that 
whenever  the  j)ublic  good  requires,  or  the  exigencies  of  the 
State  demand  it,  all  the  rights  and  privileges  conferred  may 
be  resumed  upon  adequate  compensation  being  made  therefor. 
Such  resumption,  however  exclusive  may  be  the  terms  of 
the  grant,  violates  no  provision  of  the  Constitution  of  the 
United  States,  or  of  the  State  of  Illinois. 

But  the  difficulty,  if  any  exists,  in  the  present  case,  is  not 
so  much  in  determining  what  are  the  general  principles  of 
law  as  applicable  to  the  questions  which  arise,  as  to  under- 
stand distinctly  the  nature,  extent,  and  proper  construction  of 
the  grant  itself. 

This  is  a  public  grant  to  private  persons,  chiefly  designed 
by  the  grantors  for  the  benefit  and  accommodation  of  the 
pubhc.  The  rule  of  construction  of  private  grants,  if  the 
meaning  of  the  words  be  doubtful,  is,  that  they  shall  be  taken 
most  strongly  against  the  grantor.  An  opposite  rule  prevails 
in  cases  of  grants  made  by  a  sovereign  power.  Where  there 
is  doubt,  the  construction  is  made  most  favorably  for  the 
sovereign,  and  most  strongly  against  the  grantee,  {a)  It  is, 
however,  to  be  understood  that  this  rule  holds  only  in  cases 

(a)  Middleton  v.  Pritchard,  3  Scam.  R.  520 ;  3  Kent's  Com.  432. 
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of  real  doubt.  If  the  grant  admits  of  two  interpretations, 
one  of  which  is  more  extended,  and  the  other  more  restricted, 
so  that  a  choice  is  fairly  open,  and  either  may  be  adopted 
without  any  violation  of  the  aj^parent  objects  of  the  grant; 
if  in  such  case,  one  interpretation  would  render  the  gi'ant 
entirely  inoperative  and  worthless,  and  the  other  would  give 
it  force  and  effect,  the  latter,  if  within  the  reasonable  mean- 
ing of  the  terms  employed,  should  be  adopted.  But  public 
grants  should  not  be  extended,  by  implication,  in  favor  of  the 
grantee  beyond  the  natural  and  obvious  meaning  of  the  words 
employed,  even  if  by  such  construction  the  object  of  the 
grant  is  utterly  defeated.  This  doctrine  will  be  found  to  be 
fully  recognized  in  the  case  of  T7ie  Charles  River  Bridge  \. 
2Jie  Warren  Bridge,  reported  in  11  Peters,  420,  where  all 
the  authorities  on  the  subject  are  collected  and  reviewed. 
Let  us  test  the  provisions  of  the  grant  to  Wiggins  by  these 
rules,  and  ascertain  to  what  result  we  shall  arrive. 

The  first  section  of  the  Act  of  the  2d  day  of  March,  1819, 
is  in  these  words  : 

"  That  Samuel  "Wiggins,  his  heirs  and  assigns,  be  and  thev 
are  hereby  authorized  to  establish  a  fei*ry  on  the  waters  of 
the  Mississippi,  near  the  town  of  Illinois  in  this  State,  and 
to  run  the  same  from  lands  at  the  said  place  that  may  belong 
to  him ;  jprovided^  that  he  shall  not  use  any  boat  or  water 
craft,  except  such  as  shall  be  propelled  or  urged  through /fhe 
water  by  steam,  horses,  oxen,  or  other  four  footed  animals  ; 
provided,  also,  that  the  said  Samuel  Wiggins,  his  heirs  or 
assigns,  shall  have  said  ferry  in  actual  operation  within 
eighteen  months  from  and  after  the  passage  of  this  Act." 

These  are  the  terms  of  the  grant.  The  question  is,  to 
what  extent  they  operate.  Is  it,  or  not,  a  reasonable  inter- 
pretation of  the  words  made  use  of,  that  at  any  period  of 
time  subsequent  to  the  passage  of  the  Act,  Wiggins  should 
be  permitted  to  purchase  any  or  all  the  lands  near  the  town 
of  Illinois,  and  exercise  an  exclusive  right  to  run  his  ferry 
from  the  same,  regardless  of  the  growing  importance  of  the 
State,  and  the  increasing  demands  of  the  people  for  more 
extended  accommodation.     If  such  a  construction  is  adopted, 
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what  vroiild  be  the  limitation  of  his  right?  How  near  to 
the  town  of  lUinois  must  his  hind  be  located?  How  far 
above  and  below  should  it  be  permitted  to  extend  ?  May  he 
not  be  allowed  to  occupy,  as  a  ferry  landing,  the  whole  bank 
of  the  Mississippi  apposite  the  city  of  St.  Louis,  extending 
several  miles  up  and  down  the  river,  to  the  exclusion  of  other 
necessary  ferries,  and  to  the  manifest  inconvenience  of  the 
public,  notwithstanding,  at  the  time  of  the  grant,  he  might 
have  owned  no  land  whatever  upon  the  sti'eam  ?  Do  the 
words  made  use  of  naturally  or  rationally  import  that,  at  any 
future  period,  "Wiggins  shall  possess  a  perpetual  right  to  pur- 
chase lands  near  the  town  of  Illinois,  and  at  his  pleasure  to 
make  the  same  the  terminus  of  his  ferry  ?  The  ferry,  by  the 
terms  of  the  grant,  is  to  be  established  and  in  operation 
within  eighteen  months.  If  the  grantee,  by  any  construc- 
tion of  the  law,  could  be  allowed  to  purchase  the  land  on 
which  to  locate  it  within  that  time,  no  good  reason  can  be 
seen  why  afterwards  he  may  not,  at  any  period,  purchase 
more  adjoining,  and  so,  irom  time  to  time,  extend  his  landing 
until  he  shall  occupy  the  whole  bank  of  the  Mississippi  near 
the  town  of  Illinois,  the  extent  of  which  would  of  necessity 
be  indefinite. 

Wiggins,  his  heirs  and  assigns,  are  authorized  to  establish 
the  ferry  upon  the  Mississippi  river  near  the  town  of  Illinois, 
and  to  run  the  same  from  lands  at  that  place  that  may  belong 
to  him.  These  words  of  the  grant  limit  its  operation  to 
^^  lands  which  may  helong''''  to  Wiggins  himself,  and  neces- 
sarily, by  their  terms,  prohibit  the  running  of  the  ferry  from 
any  lands  which  his  heirs  or  assigns  might  subsequently 
acquire.  It  could  only  have  been  disigned,  that  his  heirs 
and  assigns,  should  succeed  to  the  rights  and  interests  ac- 
quired by  him  at  the  passage  of  the  law,  to  run  the  ferry  from 
his  land  and  not  from  theirs.  Had  the  legislature  intended  to 
extend  this  grant  to  other  lands  than  those  which  were  owned 
by  Wiggins  at  the  date  of  the  Act ;  had  they  intended  to 
bestow  upon  him  the  right  to  purchase,  it  is  singular  that 
they  make  no  use  of  any  words  from  which,  by  any  reasonable 
intendment,   these  rights  can  be  deduced.     The   authority  to 
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establish  the  ferry  is  to  Wiggins,  his  heirs  and  assigns.  But 
it  is  to  be  established  upon  lands  that  may  belong  to  Mtti  ;  not 
to  him,  his  heirs  or  assigns.  His  heirs  or  assigns  might  have 
established  the  ferry,  but  where  must  this  have  been  done? 
If  Wiggins  had  died  before  the  passage  of  the  Act  of  the  6th 
of  February,  1821,  and  before  he  had  acquired  the  title  to 
any  land  near  the  town  of  Illinois,  could  his  heirs  or  assigns 
have  purchased  lands  upon  which  this  grant  could  have  taken 
effect  'i  In  such  case,  the  ferry  could  not  have  been  set  up 
upon  lands  which  had  belonged,  or  which  might  belong  to 
him.  The  authority  being  to  him,  his  heirs  and  assigns,  and 
the  place  or  location  appointed  upon  Hands  that  may  helong 
to  him  "  only,  make  it  most  apparent  to  the  Court,  that  the 
grant  by  any  proper  and  rational  construction  could  only 
operate  upon  lands  which  Wiggins  owned  at  the  time  of  the 
passage  of  the  law  conferring  it.  Any  other  interpretation, 
it  seems  to  us,  would  be  absurd,  and  lead  to  dangerous  and 
alarming  consequences. 

It  is  no  where  said  in  this  Act,  that  the  ferry  may  be  estab- 
lished upon  lands  which  might  at  that  time  belong  to  his 
heirs  or  assigns,  and  yet  they  are  permitted  to  establish  it 
'''•upon  lands  tohich  may  helong  to  him.''''  If  he  might  pur- 
chase lands  for  this  purpose  after  the  grant,  why  are  his  heirs 
and  assigns  prohibited  from  doing  the  same,  if  it  was  designed 
that  the  grant  should  operate  upon  lands  other  than  those 
owned  by  him  at  the  time  it  was  made  ?  Suppose  at  this 
time  Wiggins  had  been  the  owner  of  land  near  the  town  of  Illi- 
nois, extending  one  mile  up  and  down  the  river,  and  within 
a  short  period  of  time,  say  within  eighteen  months  there- 
after, he  had  purchased  one  mile  more  adjoining  the  same. 
What,  according  to  the  principles  of  construction  before  laid 
down,  would  have  been  the  extent  of  his  grant  ?  If  he  had 
owned  land  at  the  time,  could  he  have  purchased  more,  and 
in  this  manner  have  extended  his  franchise  co-extensive  with 
his  title,  and  claimed  the  exclusive  right,  which  is  given  him 
by  the  second  section  of  the  Act,  to  prohibit  the  establish- 
ment of  any  other  ferry  within  one  mile  of  his  limits  thus 
defined?     If  such  a  state  of  facts  would    not  present  a   clear 
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case  against  him,  it  could  hardly  be  questioned  that  the 
extent  of  his  grant  would  rest  in  doubt.  In  such  case,  the 
more  extended  or  more  restricted  construction  would  not 
defeat  the  object  of  the  grant,  and  the  rule  undoubtedly 
would  be,  to  adopt  the-  less  extended  one  which  would 
operate  most  beneficially  in  favor  of  the  grantor. 

It  is  evident  from  the  second  section  of  this  Act  of  1819, 
that  the  legislature  intended  that  "Wiggins  should  have  an 
exclusive  right  for  one  mile  on  each  side  of  the  ferry  to  be 
by  him  established,  until  the  public  good  demanded  a  repeal 
of  so  much  of  this  section  as  conferred  it,  of  which  they 
reserved  to  themselves  the  right  to  judge.  Tliis  was  part  and 
parcel  of  the  contract,  a  reservation  in  favor  of  the  State ;  a 
right,  which  by  the  repeal  of  so  much  of  that  section  as  pro- 
hibited the  establishment  of  other  ferries  within  one  mile  of 
Wiggin's  ferry,  on  the  19th  day  of  January,  1833,  the  State 
resumed.  But  this  reservation  would  have  been  of  little 
moment,  if,  within  the  eighteen  months  allowed  to  Wiggins 
to  put  his  ferry  in  operation,  or  afterwards,  he  could  have 
purchased  aU  the  lands  upon  the  bank  of  the  river  near  the 
town  of  Illinois,  converted  the  whole  into  a  ferry  landing, 
and  thus  extended  his  privilege  so  as  totally  to  defeat  the 
object  of  the  legislature  in  the  repeal  of  this  portion  of  the 
law. 

The  terms  "lands  which  may  belong  to  him,"  as  used  and 
applied  by  the  law  makers  in  this  Act,  by  a  proper  and  ra- 
tional construction  under  the  rule  as  before  adopted,  in  our 
judgment,  mean  neither  more  nor  less  than  "lands  belonging 
to  him  "  in  the  present  tense.  The  Legislature  evidently 
acted  upon  the  presumption,  that  he  was  the  owner  of  some 
land  at  the  place  where  he  designed  to  establish  his  ferry, 
suitable  for  that  purpose.  The  time  allowed  him  to  put  his 
ferry  in  operation  was  not  given  to  afibrd  him  opportunity 
to  acquire  land  upon  which  the  grant  conld  take  effect,  but 
to  allow  him  a  reasonable  time  to  make  the  necessaiy  pre- 
paration to  build  his  boats,  erect  his  wharves,  and  provide 
himself  with  the  necessary  materials  for  successful  operations. 

Had  it  been  the  intention  of  the  Act,  or  those  who  made 
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it,  that  he  should  run  his  ferry  from  lands  which  he  might  af- 
terwards acquire,  it  would  have  been  easy  and  natural  that 
it  should  have  been  so  expressed  ;  and  even  in  that  case,  this 
acquisition  must  have  been  made  within  the  period  of  eight- 
een months,  because  within  that  time  the  ferry  must  have 
been  in  operation  ;  and  by   no  construction   of  the  law  could 
it  have  been    located  upon  any,  except  his  own  land.     When 
once  located,  it   could  not  be    removed   without  the  consent 
of  the  grantor  of  the  right.     J^ot  that  the  privilege  must  be 
confined  to  the  precise   spot  of  ground    upon  which  the  first 
landing  was  efifected  ;  that  it  must  be  limited  to  that  particular 
terminus  upon  which  the   grant,  at  the  time  it  is  made,  must 
operate,  is    most  apparent.     If,  at  this  period,  Wiggins  had 
been  the    owner  of  several  distinct  and  detached  parcels  of 
land  upon  the  Mississippi,  near  the    place  contemplated  by 
the  law  ;  for   instance  one    above  and  one  below  the  town  of 
Illinois  equally  distant  from  the  same,  and  had  established  his 
ferry  upon,  and  run  his  boats    from  the  one  tract,  could  it  be 
contended  that  he  might  afterwards,  and  upon    liis  own  mo- 
tion, by  virtue  of  any  right  derived  to  him  through  the  grant, 
remove  the  same  upon  the    other   tract,  and  thus,   although 
other  lands  of  more  than  one    mile  in  extent  might  intervene, 
prevent  the  establishment  of  another  ferry  within  one  mile  of 
his  tracts  ?     Or,  if  the  land  uj)on  which  his  ferry  had  been  es- 
tablished had  been  entirely    swept  away  by  the  waters  of  the 
river,  was   this    grant  designed  to    operate'  forever    prospec- 
tively in  favor  of  the  grantee  and  his  successors,  to  authorize 
them  to  run  a   ferry  from  any  land  which  they  may  still  ac- 
quire ?     Does  the  whole  eastern  bank  of  the  Mississippi  river 
opposite  the  city  of  St.    Louis,  for   ferry  purposes,  belong  to 
these  complainants,    their   heirs    and   assigns    forever?     The 
legislature  must  confer  this    right  in  language  more  clear  and 
unequivocal  before  this  Court  can  intend  it. 

Authorities  are  not  wanting  to  prove,  that  when  a  party 
has  his  option  to  set  up  his  franchise  at  one  place  or  another, 
with  an  exclusive  right  within  a  given  distance  of  either,  and 
he  elects  his  situation,  he  cannot  afterwards  remove  the 
same,  although  his    privilege    has  been    destroyed  without 
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fault  or  negligence  on  his  part,  to  the  other  place  where  he 
might  have  chosen  his  location,  and  then  claim  the  exclusion 
to  which  he  might,  had  he  so  elected,  have  been  entitled  from 
the  latter  place.     The  case  of   The  Cayuga  Bridge   Comfpa- 
ny  V.  Magee,  reported  in   8th  Wendell,  is  in  point,  and  if,  as 
we  doubt  not,  the  principles  there  settled  are  sound  law,  has 
a  material  bearing  upon  the  question  here  involved.     The 
State  of  New  York,  by  Act  of  their  legislature,  granted  to  the 
complainants   in   that    suit  a  charter    empowering  them   to 
build  a  bridge  over  the   Cayuga  lake   or  outlet,  at  their  op- 
tion, without  any  designation  of  the  place.     The  Act  also 
prohibited  any  other  person  from  erecting  any  other  bridge 
within  three  miles  of  the  one  established  by  the  company. 
They  built  their  bridge  across  the  lake ;  it  remained  for  some 
years,  and  was  swept  off"  by  the  ice.     Under  the  impression 
that  their  grant  was  still  in   force,  and  operative  for  their 
benetit,  and  that  their  right  of  selection  as  to  location  still 
remained,  they  constructed  a  second  bridge  two  miles  north 
of  the  former  one,  and    subsequently   under   another  grant 
amendatory  to  the  first,  which  conferred  upon  them  all  the 
privileges  enjoyed  by  them  under  the  original  charter,  they 
built  a  new  bridge  on  the  site  of  the  old  one,  which  had  been 
carried  off  by  the  ice,  and  under  this  state  of  facts  contended 
that  they  had    exclusive  right  extending  three   miles  from 
each  of  their  bridges  thus  erected.      The  Court  held,  that 
having  once  made  their  location,  the  power  of  the  grant  was 
spent ;  that  their  right  was  no  longer  ambulatory,  and  inti- 
mated that  it  followed,  as  a  consequence,  that  after  their  first 
bridge  was  destroyed,  the  company  had  no  longer  the  right 
to  rebuild  it  at  any  other  place  than   the  one  first  selected ; 
and  held  distinctly,  that  if  that  right  did  exist,   still  their  ex- 
clusive privilege  could  extend  only  three  miles  fi'om  the  site 
of  the  first  bridge  erected.     One  of  the  Senators,  in  his  opin- 
ion says:  "  The  prohibition  attached  to  the  place  where  the 
bridge  was  built,  and  not  to  the  bridge  itself.     They  surely 
did  not  move  that  place  by  moving  the  location  or  site  of  the 
bridge,  and  unless  they  did,  the  exclusive  limits  must  remain 
the  same  in  extent  and  situation  as  they  were  before  the  con- 
struction of  the  second  bridge." 

VOL.    Til.  80 
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So  we  hold  in  the  present  case,  when  the  complainants 
here,  or  those  under  whom  they  claim,  had  once  set  up  their 
franchise,  they  were  bound  by  their  location,  and  that,  in 
no  event,  could  their  limits  or  exclusive  right  extend  beyond 
the  lands  they  owned  at  the  time  of  such  location,  and  one 
mile  on  each  side  thereof.  Forasmuch,  then,  as  it  appears 
by  the  complainants'  bill  in  this  cause,  that  at  the  time  of  the 
passage  of  the  Act  of  1819  before  referred  to,  neither  the 
complainants  nor  their  grantors  owned  any  land  upon  the 
Mississippi  near  the  town  of  Illinois,  upon  which  the  grant 
could  operate,  the  Court  are  of  opinion,  that  had  it  not  been 
for  the  supplemental  Act  of  the  6th  day  of  February,  1821, 
the  complainants  could  not  exercise  any  exclusive  rights  of 
ferriage  at  the  place  before  referred  to.  The  fact  that  Wig- 
gins himself  applied  to  the  legislature  at  this  time  for  leave 
to  remove  his  ferry  upon  any  lands  which  might  belong 
to  him,  although  by  no  means  conclusive,  furnishes  some 
evidence  that  his  understanding  of  the  contract  was,  that  his 
franchise  was  not  of  an  ambulatory  character.  The  preamble 
of  that  Act  recites,  as  a  reason  for  such  removal,  that  '^  since 
the  establishment  of  the  ferry  a  sand  bar  had  formed  opposite 
to  said  ferry."  This  preamble  properly  comes  in  to  aid  us  in 
giving  construction  to  this,  as  well  as  the  former  Act,  with 
reference  to  the  location  of  the  franchise.  It  is  an  admission, 
that  at  this  time  the  ferry  was  established  at  a  certain  place, 
and  that  a  sand  bar  had  been  forined  opposite  thereto ;  and 
he,  his  heirs,  and  assigns  seek  the  permission  of  the  legisla- 
ture to  remove  it  "  upon  other  lands  which  may  belong  to 
him  or  them."  This  was  granted  under  the  same  privileges 
prescribed  by  the  former  Act,  and  Wiggins,  his  heirs,  and 
assigns  are  authorized  to  remove  the  ferry  upon  any  lands 
near  the  town  of  Illinois  which  may  belong  to  him  or  them. 
The  difference  in  the  language  here  employed,  and  that 
made  use  of  in  the  former  Act,  does  not,  except  so  far  as 
change  in  the  location  is  concerned,  materially  change  the 
nature  of  the  grantee's  rights.  He,  his  heirs,  or  assigns  must 
be  allowed  a  reasonable  time  after  the  passage  of  the  law  to 
remove  the  ferry  upon  other  lands,  which  he,  or  his  assigns 
might  then  own,  or  his  heirs  might,  in  the  contingency  of  his 
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death,  through  him  inherit  before  the  reasonable  time  for 
such  removal  had  transpired.  "We  must  either  give  the  Act 
this  construction,  or  determine  that  the  complainants'  rights 
are  without  limit,  and  their  franchise  boundless  both  in 
extent  and  time.  This  we  must  doubt  at  least,  and  such  a 
doubt,  if  well  founded,  determines  the  question  in  favor  of 
the  grantor,  the  sovereign  power. 

At  the  period  of  time  last  alluded  to,  Wiggins  had  sufficient 
title  to  the  Piggott  tract  of  one  hundred  acres,  claim  num- 
bered 624,  upon  which  the  grant  could  operate,  and  the  Act 
gave  him  the  exclusive  right  to  a  ferry  from  that  tract,  and 
until  the  repeal  of  the  second  section  of  the  Act  of  1819,  a 
like  exclusive  right  to  one  mile  on  each  side  thereof. 

From  a  careful  investigation  of  the  whole  subject,  a  due 
and  proper  consideration  of  the  grant,  and  the  rules  of  con- 
struction applicable  to  the  same,  we  are  constrained  to  hold, 
that  his  and  his  successors'  rights  are  bounded  and  limited 
here ;  that  this  land  constitutes  his  terminus,  the  boundary 
which  circumscribes  his  franchise,  and  that,  if  other  lands 
subsequently  acquired  by  him  or  them,  have  become  neces- 
sary to  the  full  and  free  enjoyment  of  the  same,  he  or  they 
must  resort  to  the  legislature,  and  not  to  the  Courts  of  Jus- 
tice for  an  extension  of  the  limits  of  the  same.  The  defend- 
ants' ferry  is  not  located  upon  this  tract.  It  does  not  interfere 
with  the  contract  between  the  State,  and  the  complainants 
or  their  grantors.  It  may  subtract  from  the  tolls  and  profits 
which  complainants  would  otherwise  receive  and  enjoy,  even 
to  such  an  extent  as  to  render  their  franchise  entirely  value- 
less, but  does  not  violate  or  impair  the  obligation  of  the 
contract.  Suppose  that  the  terminus  of  this  ferry  of  the 
complainants  had  been  specifically  defined  by  metes  and 
bounds,  and  put  into  successful  and  profitable  operation, 
would  any  one  doubt  the  right  or  power  of  the  legislature  to 
charter  a  company  to  build  a  bridge  immediately  adjoining 
the  complainants"  landing  place,  upon  their  land,  on  making 
adequate  compensation  for  the  land  alone,  which,  by  the 
superior  facilities  it  would  afford,  would  totally  destroy  the 
value  of  the  ferry  ?     In   all   grants  or  contracts  of  this  sort. 
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made  or  entered  into  by  a  sovereign  power,  this  right  is  a 
necessary  reservation,  and  the  grantee  enters  into  the  con- 
tract with  this  implied  restriction  and  limitation.  Although 
his  profits  may  be  diminished,  his  legal  rights  are  not  im- 
paired. It  is  no  more  to  be  implied  from  such  a  grant,  that 
others  of  a  similar  character  will  not  be  made,  which  may 
indirectly  interfere  with  the  profits  of  the  first,  than  it  is  to 
be  inferred,  when  the  United  States  grant  a  tract  of  land 
on  the  Mississippi  river  to  one  who  purchased  with  a  view 
of  furnishing  steamboat  fuel  from  the  same,  that  no  other 
grant  of  land  in  the  same  vicinity  sliould  be  made,  whereby 
the  second  purchaser  might  interfere  with  the  intended  spec- 
ulation or  business  of  the  first.  In  such  case,  like  the  present, 
the  first  grantee  might  be  materially  injured,  but  it  would  be 
an  injury  without  remedy. 

It  is  contended  by  the  complainants'  counsel,  that  the  Act 
of  the  Legislature  of  this  State  of  the  2d  of  March,  1839,  is 
repugnant  to  the  first  clause  of  the  tenth  section  of  the  first 
article  of  the  Constitution  of  the  United  States,  which  pro- 
hibits the  States  from  passing  any  laws  impairing  the  obliga- 
tion of  contracts ;  and  also  to  the  eleventh  section  of  the 
eighth  article  of  the  Constitution  of  this  State,  which  provides 
that  "  no  man's  property  shall  be  taken  or  applied  to  public 
use  without  the  consent  of  his  representatives  in  the  General 
Assembly,  nor  without  just  compensation  being  made  him." 
We  have  already  seen  that  the  establishment  of  defendants' 
ferry,  either  with  or  without  the  Act  of  the  Legislature  of 
this  State  authorizing  the  same,  does  not  impair  the  obliga- 
tion of  any  contract  between  the  State  and  these  complainants. 
It  remains  to  be  determined,  whether  any  of  the  provisions 
of  the  Act  before  referred  to  are  opposed  to  the  provisons  of 
the  Constitution  of  this  State  above  recited ;  and  if,  in  any 
respect,  they  should  be  found  to  be  in  conflict  thercMnth, 
either  in  terms,  or  in  the  use  to  which  they  have  been  applied, 
the  complainants  have  sought  their  appropriate  remedy 
against  their  operation.  By  this  Act  certain  persons  are 
appointed  commissioners  to  locate  a  road  and  ferry  landing 
between    Cahokia    creek    and    the    Mississippi  river,  three 
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hundred  feet  in  width  on  the  most  eligible  ground  for  that 
purpose.  They  are  to  roi  ort  the  same,  when  located,  to  the 
clerk  of  the  County  Commissioners'  Court  of  St.  Clair 
county,  and  the  same,  when  so  located,  is  to  be  and  remain  a 
public  highway  forever.  The  land  is  to  be  condemned  and 
the  amount  of  damages  paid  to  the  owner  out  of  the  funds 
of  the  county  of  St.  Clair,  and  after  the  damages  are  paid, 
the  County  Commissioners'  Court,  by  their  agent  or  other- 
wise, are  authorized  to  enter  upon  the  same  and  establish 
their  ferry  across  the  Mississippi  river;  to  carry  on  the  ferry 
themselves,  or  to  lease  it  for  a  period  not  exceeding  five 
years  at  a  time.  The  Act  further  provides,  that  these  dam- 
ages shall  be  ascertained  by  a  jury  of  disinterested  men,  to 
be  summoned  by  the  sheriff  of  the  county  of  St.  Clair,  and 
for  an  appeal  from  their  verdict,  in  case  either  party  shall  be 
dissatisfied  thrrewith,  to  the  Circuit  Court  of  the  said  county. 
This  is  the  substance  of  the  Act.  It  directs  private  prop- 
erty to  be  taken  for  a  public  use,  and  not  a  private  one.  It  is 
only  the  exercise  of  such  power  as  the  legislature  of  all  the 
States  of  this  Union  have  heretofore  assumed  the  right  to  ex- 
ercise, whenever,  in  their  opinion,  the  public  good  required 
it.  It  authorizes  the  location  of  a  road  and  ferry  landing,  not 
at  any  particular,  but  at  the  most  eligible  point,  in  the  discre- 
tion of  the  Commissioners  appointed  to  select  the  same.  It 
provides  a  just  compensation  for  the  payment  of  such  dam- 
ages as  the  owner  may  sustain,  and  n  akes  the  payment  of 
those  damages  a  condition  precedent  to  the  right  to  occupy 
the  same  by  the  defendants.  The  place  selected,  as  has  be- 
fore been  shown,  did  not  interfere  with  the  terminus  of  the 
complainants'  ferry,  and  consequently  they  can  have  no  dam- 
ages on  account  of  deduction  from  their  tolls,  or  other  merely 
consequential  injury.  The  damages  were  assessed  and  paid, 
or  what  is  equivalent  thereto,  were  tendered  on  the  nine- 
teenth day  of  July,  1842 ;  and  it  no  where  appears  from  the 
complainants'  bill,  that  the  defendants  entered  upon  the  land 
pre^dous  to  the  time  of  the  tender  of  the  money  due  for  the 
damages  so  assessed.  In  fact,  the  lease  to  Harrison,  which 
is  referred  to  and  made  an  exhibit  in  the  bill,  and  which  bears 
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date  on  the  sixteenth  day  of  January,  1844,  tends  strongly  to 
prove  that  possession  was  not  taken  of  the  road  and  ferry 
landing  until  this  time,  which  was  long  after  the  money  for 
the  damages  had  been  tendered  to  the  defendants. 

It  is  intimated,  if  not  directly  averred,  in  the  complainants- 
bill,  that  the  public  convenience  does  not  require  at  this  place 
three  hundred  feet  in  width  for  a  road,  and  that  the  soil,  which 
the  same  passes  over,  is  appropriated  to  private  and  not  to 
public  purposes.  This  certainly,  if  true,  could  not  make  the 
law  itself  unconstitutional.  Wliether  private  property,  and 
if  so,  how  much  shall  be  taken  for  the  public  use,  is  a  matter 
which,  of  necessity,  must  rest  in  the  discretion  of  the  legisla- 
ture. To  determine  these  questions,  it  is  the  sovereign 
power.  Ko  appeal  from  or  review  of  its  judgment  can  be 
had.  The  power  may  be  sometimes  injuriously  or  oppres- 
sively exercised,  but  this  can  be  no  argument  against  its  ex- 
istence. So  long  as  the  legislature  confines  itself  within  the 
limits  of  the  Constitution,  and  provides  a  just  compensation 
for  private  property  which  is  deemed  essential  to  the  public 
use,  the  party  whose  property  is  taken  is  remediless,  unless 
he  can  convince  them  that  justice  and  good  faith  should  induce 
them  to  retrace  their  steps. 

Could  the  idea  be  for  a  moment  entertained,  that  if  the 
legislature  should  provide  by  law  that  a  certain  public  I'oad 
should  be  laid  out  and  opened  six  rods  wide,  that  a  Court 
of  Equity  could  interfere  in  favor  of  the  owner  of  the  land 
over  which  it  passed,  because  it  might  be  alleged  that  four 
rods  in  with  was  amply  sufficient  for  public  benefit  and  ac- 
commodations ?  The  charge  in  the  bill,  that  the  defendants 
are  appropriating  the  land  over  which  this  road  passes,  to 
their  private  purposes — if  for  the  purposes  of  this  suit  the  Court 
could  notice  it — is  of  too  vague  and  uncertain  a  character  on 
which  to  found  a  decree  for  their  relief.  The  soil,  the  free- 
hold is  still  theirs.  The  defendants  can  only  use  it  for  a  road 
and  ferry  landing.  For  aught  that  appears  to  the  Com-t,  the 
complainants  have  an  adequate  remedy  at  law  for  any  im- 
proper use  to  which  it  may  be  appropriated. 

On   account  of  the  importance  of  the  questions,  and  the 
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magnitude  of  the  interests  involved,  tlie  Court  have  exam- 
ined this  case  with  much  care.  We  have  endeavored  to 
gather  the  intention  of  the  legislature  from  the  words  of  the 
enactments.  "We  have  deemed  it  the  only  rule  which  we 
could  safely  and  legally  adopt  in  their  interpretation.  We 
have  not  felt  ourselves  at  liberty  to  travel  back  to  the  period 
of  time  when  these  events  occurred,  and  make  use  of  our 
own,  or  others'  knowledge  of  facts  and  circumstances  co- 
tempory  with  the  grant,  and  thus  attempt  to  determine,  by 
matters  not  in  the  record  or  the  law,  what  was  the  real  inten- 
tion of  the  legislature,  contrary  to  the  spirit  and  meaning  of 
the  languao;e  employed  by  them.  We  have  endeavored  not 
to  make  the  law,  but  to  decide  it  as  it  is ;  and  although  hasty 
and  inconsiderate  legislation  may  sometimes  render  it  diffi- 
cult to  ascertain  the  true  interpretation  of  the  whole  of  a 
particular  Act,  yet,  if,  in  construing  public  grants,  we  adhere 
to  the  sound  principles  recognized  by  the  most  approved 
authorities,  that  in  doubtful  cases  the  words  are  to  be  taken 
and  understood  as  operating  most  strongly  against  the 
grantee,  and  in  favor  of  the  public,  we  shall  seldom  do  injus- 
tice to  the  people,  or  the  parties  litigant. 

The  Court  are  of  opinion,  that  in  the  decree  of  the  Circuit 
Court  dissolving  the  injunction  and  dismissing  the  complain- 
ants' bill,  there  is  no  error.  The  decree  is,  therefore,  affirmed 
with  costs. 

Decree  affirmed. 

After  the  foregoing  opinion  was  delivered,  D.  J.  Baher, 
counsel  for  the  appellants,  moved  the  Court  to  grant  a  cer- 
tificate that  the  validity  of  a  statute  of  this  State  was  drawn 
in  question,  specifying  the  same,  on  the  ground  of  its  repug- 
nancy to  the  Constitution  of  the  United  States,  and  that  the 
decision  of  the  Court  was  in  favor  of  the  validity  of  such 
statute. 

L.  Trimibull  and  J.  Gillespie,  for  the  appellees,  resisted 
the  motion,  and  submitted  the  following  views : 

"  The  counsel  for  the  said  appellees  object  to  the  granting 
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of  a  certificate  in  this  case  as  prayed  for  by  the  said  complain- 
ants, and  assign  as  a  reason,  that  the  Supreme  Court  of  the 
United  States  has  no  jurisdiction  hereof,  and  defendants  say, 
that  in  order  to  invest  the  said  Supreme  Court  of  the  United 
States  with  jurisdiction  in  a  case,  wherein  has  been  drawn  in 
question  in  the  State  Court  the  vahdity  of  an  Act  of  the  legis- 
lature of  a  State  on  account  of  its  repugnancy  to  the  Consti- 
tution of  the  United  States,  and  the  decision  of  the  State 
Court  has  been  in  favor  of  the  validity  of  such  Act,  the  valid- 
ity or  invalidity  must  have  been  the  principle  or  material 
question  in  the  case,  and  one  in  which,  if  the  State  Court  did 
not  aflirm  the  validity  of  the  Act  of  the  legislature,  the  deci- 
sion would  not  have  been  as  it  was.  In  support  of  these 
views,  we  refer  to  Conklin's  Treatise,  22;  10  Peters,  368  ;  12 
do.  66;  13  do.  157;  15  do.  18. 

"  In  tliis  case,  we  insist  that  the  question  whether  the  Act 
of  the  legislature  of  1839  was  valid  or  not,  was  purely  imma- 
terial. The  material  points  and  questions  decided  in  this 
case  were,  first,  that  Wiggins  not  having  title  to  any  land 
opposite  the  city  of  St.  Lou-is  at  the  date  of  the  passage  of 
the  Act  of  1819,  had  nothing  upon  which  his  grant  could  ope- 
rate, and  consequently  that  he  acquired  no  rights  under  that 
Act ;  but  that  having  acquired  title  to  the  Piggott  tract  at  the 
date  of  the  Act  of  1821,  the  grant  of  the  ferry  franchise  under 
that  Act  was  a  contract  which  would  not  be  directly  or  indi- 
rectly impaired,  affirming  in  part  what  the  appellants  insisted 
upon ;  that  the  appellees  not  having  established  or  attempted 
to  establish  a  ferry  upon  any  land  owned  by  Wiggins  at  the 
date  of  the  passage  of  the  Act  of  1821,  and  upon  or  from 
which  only  he  could  pretend  to  have  an  exclusive  right  to 
ferry,  they  have  not  interfered  with  his  rights.  The  only  ma- 
terial proposition  then  before  the  Court,  which  was  decided 
against  appellants,  was  the  question  of  what  title  Wiggins 
had  at  the  date  of  the  Acts  of  1819  and  1821,  respectively. 
The  other  material  question  in  the  case  was,  whether  the  grant 
of  the  ferry  franchise,  under  the  Act  of  1819  or  1821,  was  or 
was  not  a  contract,  and  could  or  could  not  be  imj)aired,  and 
was  decided  in  favor  of  appellants,  in  terms  as  strong  as  they 
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insisted  upon  themselves.  If  the  decision  would  justify  the 
conclusion,  that  neither  Wiggins  or  his  assigns  had  any  ex- 
clusive right  to  ferry  from  the  Codaire  tract,  it  follows  that 
the  Act  of  1S39  was  not  necessary  to  authorize  the  appellees 
to  establish  their  ferry.  They  might  have  established  it 
without  any  legislative  sanction,  and  if  this  conclusion  is  cor- 
rect, then  there  was  no  affirmance  or  disaffirmance  of  the  va- 
lidity of  the  Act  of  1839,  in  respect  to  its  impairing  the 
obligation  of  a  contract ;  or  if  there  was  an  affirmance  of  its 
validity,  that  decision  was  entirely  immaterial  if  the  apel- 
lees  could  have  done  without  its  sanction,  what  they  are 
obliged  to  have  done  under  it." 

The  Court  directed  the  following  order  to  be  entered  upon 
the  records : 

It  is  ordered  by  the  Court,  that  it  be  certified  in  this  case, 
that  there  was  drawn  in  question  the  validity  of  the  statute 
of  the  State  of  Illinois,  entitled  '■^An  Act  to  authorize  St.  Clair 
county  to  establish  a  ferry  across  the  Mississippi  river^'' 
approved  March  2,  1839,  on  the  ground  that  it  was  repug- 
nant to  the  Constitution  of  the  United  States,  and  that  the 
decision  of  the  Court  was  in  favor  of  the  validity  of  said 
statute.  * 


The    City    of    Springfield,   plaintiff  in  error,    v.    Hokace 
Hickox  et  al^  defendants  in  error. 

Error  to  Sangamon. 

An  order  drawn  by  the  mayor  of  a  city  on  its  treasurer,  commonly  called  a 
city  order,  is  a  proper  subject  of  set  off  in  a  suit  brought  by  such  city 
against  the  holder  of  the  order,  if  the  nature  of  the  action  will  admit  of 
a  set  off. 

In  an  action  of  debt  by  a  city  to  recover  a  penalty  accruing  under  an  ordi- 
nance, the  defendants  filed,  by  way  of  set  off,  a  city  order  drawn  by  the 
mayor  upon  the  treasurer :  Held  to  be  a  proper  subject  of  set  off,  and 
that  a  prior  demand  on  the  treasurer  was  not  necessary  to  charge  the 
city  upon  such  order. 

This  was  an  action  originally  brought  before  the  Msyor 
of  the  city  of  Springfield  to  recover  the  sum  of  twelve  dol- 
lars of  the  defendants  for  a  debt  incurred  as  a  penalty  under 

*  Wilson,  C,  J.,  and  Lookvood  J.,  did  not  sit  in  this  case, 
VOL.    VII,  31 
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an  ordinance  of  the  city  requiring  licenses  to  be  taken  out 
by  merchants,  &c.  The  case  was  taken  by  appeal  into  the 
Sangamon  Circuit  Court,  and  there  heard  before  the  Hon. 
Samuel  H.  Treat,  at  the  November  term  1844.  The  de- 
fendants having  filed  and  proved  a  set  off,  the  Court  rendered 
a  judgment  in  their  favor  for  $38,  and  cOvSts. 

W.  I.  Ferguson^  for  the  plaintiff  in  error,  made  the  follow- 
ing points : 

1.  The  order  filed  in  offset  is  similar  to  an  inland  bill  of 
exchange,  and  the  same  steps  are  necessary  to  charge  the 
parties.     3  Johns.  Cases,  5. 

The  same  proof  is  requisite  in  offering  a  set  off,  as  in 
maintaining  a  suit  on  the  same  matter.     10  Wend.  304. 

The  defendants,  by  their  own  act,  have  admitted  the 
necessity  of  a  demand,  having  made  a  demand  after  the 
commencement  of  the  suit,  their  claim  not  being  due  when 
suit  was  instituted.     9  Johns.  121 ;  6  Cowen,  484. 

2.  It  was  necessary  for  the  defendants  to  show,  that  they 
were  the  legal  holders  of  the  order  at  the  commencement  of 
the  suit.  They  should  also  show  when  it  was  assigned  to 
them.     2  Johns.  276;  19  do.  324. 

3.  It  was  incumbent  on  the  defendants  to  prove  that 
there  were  unappropriated  moneys  in  the  City  Treasury. 
2  Lord  Raym.  1361 ;  1  Ala.  173  ;  3  Wilson,  207. 

J.  A.  McDougall^  for  the  defendants  in  error,  in  relation  to 
the  first  point  made  by  the  counsel  for  the  plaintiff  in  error, 
cited  Kaskaskia  Bridge  Co.  v.  Shannon^  1  Oilman,  15. 

The  demand,  if  necessary,  was  seasonably  made.  The 
defendants  had  a  right  of  action  on  the  order  at  the  time  of 
the  first  trial. 

As  to  the  second  point  of  counsel ;  the  order  is  of  a  date 
anterior  to  the  commencement  of  the  suit.  The  presumption 
of  law  is,  that  the  assignment,  when  made  in  blank,  was  made 
before  due. 

As  to  the  third  point;  the  defendants  were  not  required  to 
prove  unappropriated  moneys  in  the  Treasury  of  the  City. 
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A.  Lincoln,  in  conclusion  for  the  plaintiff  in  error,  cited 
KasJcashia  Bridge  Co.  v.  Shcmnon,  1  Gilman,  15,  to  show 
the  necessity  of  a  demand. 

Notliing  can  be  set  off  at  the  trial,  which  was  not  a  subject 
of  set  oft'  at  the  time  the  suit  was  commenced.  Kelly  v. 
Garrett,  1  Gilman,  649. 

The  Opinion  of  the  Court  was  delivered  by 

PuBPLE,  J.  *  This  suit  was  originally  instituted  by  the 
plaintiff"  in  error  against  the  defendants  in  error,  before  the 
Mayor  of  the  city  of  Springfield,  to  recover  the  sum  of  twelve 
dollars,  for  a  debt  incurred  by  the  defendants  as  a  penalty 
for  the  violation  of  certain  ordinances  of  the  city  requiring 
all  merchants,  retailers,  grocers,  &c.,  to  procure  annually 
from  the  City  Council  a  license,  in  default  of  which,  the 
party  is  made  liable  to  the  penalty  of  twelve  dollars,  to  be 
collected  by  action  before  the  Maj^or. 

The  summons  was  issued  by  the  Mayor  on  the  twenty 
second  day  of  August,  1844,  and  returnable  on  the  twenty 
ninth.  Upon  the  hearing,  the  Mayor  gave  judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

Upon  the  trial  before  the  Mayor,  and  also  in  the  Circuit 
Court,  the  defendants  offered  in  evidence  the  following  instru- 
ment, commonly  called  a  city  order,  as  a  set  off  to  the  plain- 
tift^'s  claim,  and  contended  that  judgment  should  be  rendered 
in  his  favor  for  the  balance,  deducting  said  plaintiff" 's  demand. 

"  $50.  Eeceivable  for  taxes  on  real  estate  and  personal 
property. 

City  of  Springfield,  Ills.,Feb'y  21,  1846. 

The    Treasurer    of  the    City  of    Springfield   will  pay  Y. 

Hictox,  or  order,  the    sum   of  fifty  dollars  and cents, 

with  six  per  cent,  interest  per  annum  from  date  until  paid,  out 
of  any  unappropriated  moneys  in  the  Treasury  ,  being  in 
accordance  with  a  resolution  of  the  City  Council. 

Andrew  McCormick,  Mayor. 

James  C.  Conklin,  Clerk  City  Council." 

Indorsed,  "  pay  to  Hickox  &  Brothers,  Y.  Hickox." 

*  WnsoN,  C.  J.,  did  not  sit  in  this  case. 
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The  bill  of  exceptions  shows,  that  on  the  trial  in  the  Cir- 
cuit Court,  which,  by  consent,  was  without  a  jury,  the 
plaintiff  produced  and  proved  the  charter  of  the  city  of 
Springfield,  and  the  ordinances  of  the  City  Council  impo- 
sing the  penalty  for  the  recovery  of  which  suit  had  been 
instituted.  Defendants  admitted,  that  at  the  commencement 
of  the  suit  they  were  trading  as  merchants  in  the  city  of 
Springfield,  and  had  not  taken  out  a  license,  and  that  the 
ordinances  before  mentioned  had  been  regularly  published 
according  to  the  charter.  , 

Defendants  then  proved,  that  on  the  twenty  eighth  day  of 
August,  A.  D.  1844,  they  presented  the  order  before  set  out 
to  the  treasurer  of  the  city  for  payment,  which  was  refused, 
there  being  no  funds  in  the  treasury,  and  proved  by  the  city 
treasurer  that  there  was  not  then,  and  had  not  been  for  some 
,  time  previous,  any  funds  in  the  treasury,  either  appropriated 
or  otherwise. 

The  plaintiff  then  read  in  evidence  from  the  city  record 
the  following  resolution : 

"And  be  it  further  resolved,  that  all  orders  issued  for  the 
purposes  aforesaid,  shall,  at  all  times,  be  received  by  the  city 
for  the  personal  property  and  real  estate  tax  due  said  city  ;" 
and  offered  to  prove,  that  at  the  time  of  its  passage,  the 
Council  understood  that  this  resolution  made  the  orders 
issued  under  it,  of  which  the  $50  order  produced  by  the 
defendants  was  one,  receivable  only  in  payment  of  taxes 
assessed  on  real  and  personal  property ;  and  that  Y.  Hickox 
was  one  of  the  firm  of  Hickox  &  Brothers,  and  knew  of  this 
resolution  and  the  construction  of  the  Council  upon  it  before 
he  received  the  same.  The  Court  rejected  the  e\ddence, 
and  the  plaintiff  excepted. 

Judgment  was  then  rendered  for  the  defendants  for  $38  and 
costs ;  the  plaintiff  appealed  to  this  Court,  and  now  assigns 
for  error,  ^ 

1.  The  admission  of  the  city  order  in  evidence ; 

2.  The  exclusion  of  plaintiff's  testimony  as  offered  ;   and 

3.  The  rendition  of  judgment  for  the  defendants. 

In  my  judgment,  the  evidence  offered  by  the  plaintiff  below 
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to  prore  that  the  order  was  not  what  on  its  face  it  really  pur- 
ported to  be,  was  properly  rejected. 

The  resolution  of  the  City  Council,  if  of  any  force,  could 
not  operate  to  vary  the  terms  or  conditions  of  this  instru- 
ment. It  was  issued  by  the  city  as  evidence  of  a  debt  due 
to  the  payee  from  the  city,  payable  out  of  any  unappropria- 
ted funds  in  the  treasury  ;  and  it  can  scarcely  be  contended 
that  because  the  City  Council  provide,  by  resolution,  that  it 
may  be  receivable  in  payment  of  taxes  on  real  and  personal 
estate,  the  person  to  whom  the  same  is  made  payable,  or  his 
assigns,  who,  possibly,  might  have  no  taxes  to  pay,  would 
not  have  the  right  to  demand  the  payment  thereof  in  money, 
according  to  the  tenor  of  the  obligation.  And,  with  stronger 
reason,  a  construction  of  a  resolution  of  the  City  Council, 
although  known  to  the  defendants  at  the  time  they  received 
the  order,  directly  at  variance  with  the  legal  import  of  the 
resolution  itself,  and  which  tends  to  vary  the  terms  and  obli- 
gation of  a  written  instrument,  cannot  be  permitted  to  pre- 
vail. 

But  the  material  point  in  this  case  is  presented  by  the  first 
and  third  assignments  of  errors :  whether  the  order,  under 
the  circumstances,  could  properly  be  the  subject  of  a  set  off. 
This  question  involves  the  consideration  of  the  nature  and 
character  of  the  instrument,  and  the  remedy  which  the 
payee,  or  his  assignee,  may  have  against  the  parties  to  the 
same. 

The  instrument  sought  to  be  set  off  in  this  case,  is  an  order 
drawn  by  the  Mayor  of  the  City  on  the  treasurer  of  the  City 
in  favor  of  V.  Hickox,  and  by  him  assigned  to  the  defend- 
ants. 

The  third  section  of  the  Act  of  March  4,  A.  D.  1843 
(session  laws,  page  67),  makes  orders  of  this  description 
negotiable  and  payable  to  the  assignee  of  the  person  in  whose 
favor  they  are  drawn.  In  the  absence  of  proof  to  the  contrary, 
the  presumption  of  law  is,  that  it  was  indorsed  to  the  defend- 
ants on  the  day  of  its  date.  In  form  and  character  it  is  some- 
what assimilated  to  bills  of  exchange,  and  is  probably  sub- 
ject to  some  of  the  rules  which  govern  the  liability  of  the 
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parties  to  such  bills.  Although  upon  its  face  it  purports  to 
be  a  bill  drawn  by  the  mayor  on  the  treasurer  of  the  City, 
yet,  in  legal  contemplation,  it  is  drawn  by  the  City  on  the 
City.  The  Mayor  and  treasurer  acting'only  as  agents  ap- 
pointed by  the  principal,  the  one  to  issue  the  evidence  of 
indebtedness,  and  the  other  to  make  the  payment  at  the 
place,  and  in  the  manner  directed,  and  appointed  by  the 
principal.  Neither  the  Mayor  or  the  treasurer  are  person- 
ally responsible  for  the  money.  The  whole, — the  making, 
acceptance  and  payment  is  the  act  of  the  city  only. 

It  is  neither  necessary  nor  proper  that  the  treasurer,  who 
is  nominally  the  drawee,  should  accept  the  bill.  The  city  is 
the  drawer  and  acceptor  also.  By  the  mere  act  of  drawing 
it  accepts.  The  draft  is  legally  on  itself.  The  officers  are 
only  a  portion  of  the  machinery  of  a  political  corporation, 
created  by  the  corporation  itself,  to  aid  in  transacting  its 
business  with  accuracy  and  facility.  So  far  as  the  payee  is 
concerned,  the  city  in  its  corporate  capacity  is  alone  respon- 
sible for  the  payment  of  the  order,  and  the  Treasury  is  the 
place  where  it  agrees  that  the  money  shall  be  paid.  Let  us 
see  M'hat  is  the  object  of  such  presentment  and  demand,  in 
cases  of  ordinary  bills  of  exchange. 

"  The  reason,"  says  Chitty,  in  his  Treatise  on  Bills  of  Ex- 
change, "  why  the  law  in  general  requires  the  holder  to  give 
prompt  notice  of  non-payment  by  the  drawee  of  a  bill  or  ma- 
ker of  a  note  is,  that  the  drawer  of  a  bill  and  indorser  of  a 
note  may,  by  such  notice,  be  enabled  forthwith  to  withdraw 
his  effects, from  the  hands  of  the  drawer  or  maker,  or  to  stop 
those  about  to  be  delivered  to  him,  and  to  suspend  any  furth- 
er credit,  and  that  the  drawer  and  indorser  respectively  take 
the  necessary  prompt  measures  against  all  parties  liable  to 
them,  to  enforce  payment ;  and  if  such  prompt  notice  be  delay- 
ed, it  is  a  presumption  of  law  that  the  drawer  and  indorsers 
have  been  prejudiced." 

These  are  the  reasons  given  in  the  law,  why  notice  to  such 
parties  to  a  bill  as  might  be  prejudiced  by  the  delay  of  the 
holder  to  present  the  same  for  payment  or  acceptance, 
is  required. 
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This  presentation  and  demand  must  be  made  at  the  matu- 
rity of  the  bill  or  note,  and  due  notice  given;  otherwise  the 
drawer  or  indorser  of  a  bill  or  the  indorser  of  a  note  would  be 
discharged.  So  far  as  they  are  concerned,  this  presentment 
and  notice  is  a  condition  precedent  to  a  right  of  action  by  the 
holder.  But  if  there  is  any  authority  to  show  that  the  maker 
of  a  note,  or  the  acceptor  of  a  bill  of  exchange  are,  in  any 
manner,  legally  prejudiced  or  released  on  account  of  a  fail- 
ure to  demand  payment,  or  to  give  notice  to  other  parties ;  or 
that  such  maker  of  a  note,  or  acceptor  of  a  bill  can  object 
that  payment  was  not  demanded  before  suit  brought,  I  have 
not  been  able  to  find  it.  In  law,  they  are  placed  precisely  on 
the  same  footing.  They  are  principal  debtors,  originally  lia- 
ble, while  the  liability  of  drawers  and  indorsers  depend  upon 
the  conduct  and  vigilance  of  the  holder.  There  is,  it  is  true, 
some  loose  doctrine  in  Chitty  on  Bills,  p.  353-5,  to  the  effect 
that  it  seems  that  a  party  entitled  to  the  money  due  him  upon 
a  bill  of  exchange  cannot,  by  the  custom  of  merchants,  insist 
upon  payment  even  by  the  acceptor,  without  presenting  the 
bill  and  offering  to  deliver  it  up.  This  is,  however,  ques- 
tioned in  page  359,  of  the  same  book,  where  it  is  said  "that 
the  acceptor,  or  maker  of  a  note  cannot  resist  an  action  on 
account  of  neglect  to  present  the  instrument  at  the  precise 
time  when  due,  or  of  an  indulgence  to  any  of  the  parties,  and 
on  the  above  mentioned  principle,  that  an  action  is,  of  itself, 
a  sufficient  demand  of  payment,  it  has  been  decided  that  the 
acceptor,  or  maker  of  a  note  cannot  set  up  as  a  defence,  the 
want  of  presentment  to  them  before  the  commencement  of 
the  action,  although  the  instrument  be  payable  on  demand." 

Even  if  such  presenment  and  demand  were  necessary  in 
actions  against  acceptors  and  drawers,  all  the  American  de- 
cisions concur  in  admitting  and  establishing  the  principle, 
that  this  necessity  cannot  exist,  except  in  cases  where  the 
action  is  upon  the  instrument  itself;  and  that  if  the  declara- 
tion contains  a  count  for  money,  had  and  received,  or  upon 
an  account  stated,  the  note  or  bill  may,  as  evidence  of  in- 
debtedness, be  given  in  evidence  under  such  counts.  In 
every  case,  where    by  law  a  demand  is    necessary,  such  de- 
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mand  must  be  specially  alleged  in  the  declaration,  and  proved 
uj)on  tlie  trial.  Under  the  common  money  counts,  or  upon 
an  account  stated,  no  such  special  allegation  or  proof  is 
requisite. 

In  the  case  of  Grant  v,  Vaughn^  3  Burrows,  1516,  Lord 
Mansfield  held,  that  a  note  payable  to  bearer,  which  had 
been  lost  and  came  to  the  plaintifi:''s  hands  in  the  usual  course 
of  business,  might  be  given  in  evidence  under  the  count  for 
money  had  and  received. 

In  Pm,n  V.  Flack  (&  Cooley,  3  Gill.  &  Johns.  369,  it  is 
decided,  that  the  indorsee  of  the  payee  of  a  negotiable  note 
could  maintain  the  action  for  money  had  and  received  against 
the  maker  of  the  note  upon  proof  of  the  note  and  indorse- 
ment; and  the  same  question  has  been  repeatedly  settled  in 
the  United  States,  in  the  cases  of  Paige's  Adtn'rs  v.  The 
Bank  of  Alexia,  5  Peters'  Cond.  E.  222 ;  Rockfelloio  v.  Rob- 
inson^ 17  Wend,  206  ;  Prince  v.  Crofts^  12  Johns.  90 ;  Els- 
worth  V.  Bruen.  11  Pick.  316.  And  in  Raborg  v.  Peyton^ 
4 Peters' Cond.  E.  175,  it  is  stated,  that  "in  point  of  law, 
every  subsequent  holder,  in  respect  to  the  acceptor  of  a  bill 
and  the  maker  of  a  note,  stands  in  the  same  predicament  as 
the  payee.  An  acceptance  is  as  much  evidence  of  money 
had  and  received  by  the  acceptor  to  the  use  of  such  holder, 
and  of  money  paid  by  such  holder  for  the  use  of  the  acceptor, 
as  if  he  were  payee." 

The  same  doctrine  is  re-afiirmed  in  the  case  of  the  Kas- 
kaskia  Bridge  Company  n .  SJiannon^  1  Oilman,  15. 

In  Miat  case,  the  Court  remark:  "Had  the  plaintiff  below 
declared  on  an  account  stated  instead  of  the  instrument 
itself,  this  draft,  under  the  circumstances  of  the  case,  might 
have  been  given  in  evidence  of  settlement."  Testing  this 
case  by  the  rule  thus  laid  down  by  by  this  Court,  the  ruling  of 
the  Circuit  Court  in  admitting  the  evidence  was  right.  Here 
was  an  order  drawn  by  the  Kaskaskia  Bridge  Company  on 
their  treasurer,  and  the  action  was  brought  on  the  order 
alone;  the  declaration  contained  no  count  upon  an  account 
stated,  nor  for  money  had  and  received.  If  these  counts  had 
been   added,    then,    by  the   decision  there  made,  the  action 
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could  have  been  sustained.  When  a  party  seeks  to  set  off  a 
demand,  if  in  any  shape  it  could  be  the  subject  of  a  set  off, 
he  may  avail  himself  of  the  benefits  of  all  the  counts,  or 
causes  of  action  under  which  he  could,  by  any  manner  of 
means,  have  given  it  in  evidence,  had  suit  been  brought  by 
him  to  recover  the  same  sum  of  money.  In  short,  if  it  is  a 
claim  or  demand  which,  within  the  meaning  of  our  statute, 
he  could  sue  for  in  debt  or  assumpsit,  he  can  set  it  off  against 
any  claim  or  demand  of  a  similar  character  for  which  he  is 
liable  to  be  sued. 

It  is  true,  that  in  the  case  last  referred  to,  where  the 
declaration  was  upon  the  order  or  bill  alone,  a  demand  upon 
the  treasurer  who  was  the  drawee  was  held  necessary  even 
though  it  seems  to  have  been  admitted  that,  in  legal  contem- 
plation, the  drawer  and  drawee  were  the  same, — the  Kas- 
kaskia  Bridge  Company. 

In  the  present  case,  I  regard  the  instrument  sought  to  be 
setoff  as  furnishing  evidence  of  indebtedness  to  that  amount 
from  the  plaintiff  to  the  defendants,  and  of  a  promise  to  pay 
that  sum.  The  order  itself  is  not  the  debt.  In  any  light  it 
can  be  viewed,  it  is  but  evidence  of  it.  The  debt  existed 
before  it  was  drawn,  and  is  by  no  means  extinguised,  or  the 
defendants  right  to  payment  postponed  by  the  operation. 
The  plaintiff  is  both  drawer  and  acceptor,  and  admitting 
that  the  reasonable  inference  from  the  contract  is,  that  the 
agreement  is  to  pay  the  same  at  the  City  Treasury,  still  no 
demand  on  the  treasurer  is  required  to  enable  the  defendants 
to  sue  for,  or  set  off  this  claim,  any  more  than  in  the  case  of 
a  suit  against  the  maker  of  a  promissory  note  payable  at  a 
particular  place.  In  the  case  of  a  promissory  note  or  bill 
of  exchange,  payable  at  a  bank,  or  other  place  specified, 
the  authorities,  so  far  as  I  have  been  able  to  examine  them, 
all  concur  that  it  is  unnecessary,  in  order  to  charge  the 
maker  of  the  note,  or  the  acceptor  of  the  bill,  that  the  holder 
should  attend  at  the  bank,  or  other  place  on  the  day  of  pay- 
ment, or  at  any  other  time  before  or  after,  to  demand  such 
payment  of  the  maker,  or  acceptor,  before  he  can  maintain 
an  action  against  them  for  the  same.     They  are  the  principal 

vwu.  rn.  32 


250  SUPREME  COURT. 

The  City  of  Springfield  v.  Hickox  et  al. 

debtors,  and  it  is  their  business  to  have  the  money  ready  at 
the  place  on  the  day  and  time  appointed  for  the  payment, 
and  if  the  plaintiff  is  not  there  to  receive  the  money,  the 
defendant,  if  sued,  must  plead  this  offer  of  j)ayment  by  way 
of  defence,  and  by  tendering  the  money  in  Court,  he  may  re- 
lieve himself  against  costs. 

"The  acceptor  of  a  bill  stands  in  the  same  relation  to  the 
drawee,  as  the  maker  of  a  note  does  to  the  payee.  The  ac- 
ceptor is  the  principal  debtor,  precisely  like  the  maker  of  a 
note.  The  liability  of  the  acceptor  grows  out  of,  and  is 
to  be  determined  by  the  terms  of  his  acceptance.  The 
liability  of  the  maker  of  a  note  grows  out  of,  and  is  to  be 
determined  by  the  terms  of  the  note,  and  the  place  of  pay- 
ment can  be  of  no  more  importance  in  the  one  case  than  the 
other."  Wallace  v.  McConnell,  13  Peters,  136  ;  BanJc  of  U. 
S.  V.  Smith,  6  Peters'  Cond.  R.  lYl ;  Walcott  v.  Vansentwood, 
17  Johns.  267.  Each  of  the  above  mentioned  cases  expressly 
and  unequivocally  maintain  the  doctrine  which  I  have  just 
advanced. 

If  the  treasurer,  upon  whom  nominally  this  order  was 
drawn,  had  been  liable  for  the  payment  of  the  money  in  case 
he  had  accepted  the  same  as  treasurer — if  the  action,  in  any 
event,  could  have  been  against  him,  of  course  the  order 
should  have  been  presented,  and  his  acceptance  procured 
before  he  could  have  been  liable  for  such  action  ;  and  the  city, 
in  such  case,  would  have  been  entitled  to  notice  of  non- 
acceptance  or  non-payment  before  it  could  have  been 
chargeable  for  the  amount.  Or,  if  suit  had  been  instituted 
upon  this  order  against  the  city  before  any  demand  of  pay- 
ment, and  it  could  be  shown  in  defence  that  the  money  had 
always  been  ready  at  the  treasury  according  to  the  terms  of 
the  contract,  then,  by  tendering  the  money  in  Court,  the  city 
could  be  relieved  from  costs,  I  can  see  no  good  reason  why, 
in  this  respect,  a  political  corporation  should  be  placed  in  a 
more  favorable  position  than  a  private  citizen.  If  we  admit 
the  principle,  that  city  corporations  are  liable  to  any  suit 
upon  evidences  of  indebtedness  issued  by  them,  I  cannot  see 
upon  what  principle,  when  they  stand  in  relation  of  draw- 
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ers  of  notes  and  acceptors  of  bills,  they  are  not,  like  natural 
persons,  reponsible  in  the  first  instance  without  any  demand 
or  notice. 

It  is  against  the  policy'  of  the  law  and  the  interests  of  the 
pubhc,  that  these  orders  should  circulate  as  money.  They 
should,  in  reaHty,  be  what,  upon  their  face  they  purport  to 
be,  drawn  upon  a  real  existing  fund  instead  of  an  imaginary 
prospective  one. 

To  whatever  other  use  they  may  have  been  practically 
perverted,  in  point  of  law  they  were  only  designed  to  furnish 
evidence  of  the  amount  due  from  the  city  to  the  person  in 
whose  favor  they  are  drawn,  and  as  a  voucher  to  the  treas- 
urer for  the  amount  of  money  paid  out  by  him. 

It  never  was  the  intention  of  the  law,  that  these  orders 
should  be  permitted  to  supply  the  place  and  perform  the 
office  of  currency;  and,  in  my  judgment,  the  property  of  the 
citizens,  and  of  the  corporations  themselves,  would  be  much 
more  rapidly  advanced  if  they  were  never  permitted  to  be 
issued,  except  when  there  is  money  in  the  treasury  to  meet 
the  demand.  If  this  obvious  policy  of  the  law  is  enforced  by 
such  construction,  and  these  corporations,  like  individuals, 
made  liable  to  immediate  suits  upon  their  contracts,  the  ten- 
dency would  be  to  discourage  their  incurring  embarrassing 
liabilities,  the  consequent  depreciation  of  their  paper,  and 
avoid  the  necessary  sacrifice  occasioned  to  the  holder  by 
such  depreciation.  Mutual  demands  in  equity  extinguish 
each  other ;  and  unless  we  hold  the  doctrine,  that  political 
corporations  of  this  sort  are  not  liable  to  be  sued  upon  their 
contracts  and  obligations  thus  issued, — unless  we  allow  them 
the  privilege  of  collecting  debts  due  to  them,  and  compel 
the  holder  of  their  paper  to  wait  the  tardy  operation  of  an 
assessment  and  collection  of  taxes  for  the  payment  of  his 
claim,  without  the  privilege  of  a  set  ofi*,  I  can  see  no  just 
reason  why  the  judgment  in  this  case  should  not  be  affirmed. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Joseph  Ross  et.  al.,  plaintiffs  in  error,  v.  Matthew  Nesbit, 
defendant  in  error. 

Errror  to  DeKalb. 

lu  an  action  of  trespass  quare  clausumf regit,  the  defendants  pleaded  that  the 
locus  in  quo  belonged  to  the  United  States,  and  that  one  of  the  defend- 
ants had,  long  before  the  CDmmission  of  the  supposed  trespasses,  and  at  the 
tinae  thereof,  a  "  claim  title"  to  said  land, and  had  built  a  dwelling  house 
thereon,  and  was  then  and  there  the  owner  thereof,  and  as  such,  he  and  the 
other  defendants,  as  his  servants,  entered  said  land  as  they  lawfully  might, 
and  removed  the  said  dwelling  house,  &c:  Hdd,t\\&\.  the  plea  was  in- 
formal and  insufficient  for  not  alleging  possession  in  the  defendant,  Jones, 
at  the  time  of  the  plaintiff's  entry,  possession  being  the  foundation  of 
his  right. 

To  an  action  of  trespass  quare  clausum  f regit,  it  was  pleaded,  in  substance, 
that  since  the  commencement  of  the  suit,  the  parties  had  agreed  to  sub- 
mit the  supposed  trespass  to  the  award  and  final  arbitration  of  certain 
referees,  naming  them,  and  that  the  defendants  had  ever  since  been,  and 
were  then  ready  to  fulfill  the  agreement  on  their  part :  Bdd  to  be  no  bar 
to  the  suit,  and  that  the  plea,  whether  regarded  as  a  plea  in  abatement  or  a 
plea  ofinds  darrein  continuance,  was  defective  both  in  form  and  substance. 

A  plea  ofj)uis  darrein  continuance  must  show  facts  happening  after  the  last 
continuance,  the  day  of  the  continuance,  and  the  time  and  place  where  the 
defence  arose.  If  it  be  in  abatement,  it  must  conclude  by  praying  judg- 
ment of  the  writ,  and  that  the  same  may  be  quashed ;  or  if  the  writ 
abates  de  facto,  by  praying  judgment  if  the  Court  will  further  proceed. 

If  a  party  wish  to  plead  the  pendencj^  of  another  suit  for  the  same  matter,  he 
must  show  that  it  is  still  pending  and  undetermined  at  the  filing  of  the  plea. 

Tkespass  quare  clausum  f  regit,  brought  by  the  defendant 
in  error  against  the  plaintiffs  in  error  in  the  DeKalb  Circuit 
Court.  The  case  was  tried  by  the  Hon.  John  D.  Caton  and 
a  jury,  at  the  April  term  1845,  when  a  verdict  was  rendered 
in  favor  of  the  plaintiff  below  for  $92  damages.  At  the  Sep- 
tember term  1845,  judgment,  nunc  pro  tunc,  was  rendered 
upon  the  verdict. 

0.  Peters,  for  the  plaintiff  in  error. 

1.  The  third  plea  shows  a  good  submission  of  the  cause 
of  action  between  the  parties,  and  was  properly  pleaded  in 
bar  of  the  further  maintenance  of  the  suit.  It  has  been 
repeatedly  decided  in  New  York,  that  the  defendant  can 
avail  himself  of  such  a    defence  by  pleading   it.     Tawti  v. 
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Wilcox,   12  Wend.  503  ;    and  the  submission  operated  as  a 
discontinuance  of  the  suit.     Camp  v.  Hoot,  18  Johns.  22. 

2.  The  fourth  and  fifth  pleas,  though  informal,  are  good 
in  substance,  and  cannot  be  objected  to  on  general  demurrer. 
They  sufiiciently  show  that  Jones  had  a  right  of  entry  into 
the  locus  in  quo.  A  right  of  possession  will  justify  an  entry 
even  with  force,  if  it  can  be  done  without  a  breach  of  the 
peace.  13  Johns.  235.  Such  a  right  or  estate  as  is  claimed 
by  Jones  in  these  pleas,  is  well  understood  in  the  northern 
counties  of  the  State,  where  most  of  the  lands,  until  recently, 
belonged  to  the  United  States,  and  were  in  the  possession  of 
occupying  claimants,  or  claimed  by  residents  upon  or  near 
the  lands.  And  this  kind  of  estate  or  right  is  authorized  by 
our  statutes.     Laws  of  1837,  1838,  1839. 

A.  Lincoln,  for  the  defendant  in  error. 

The  third  plea  sets  up  matter  in  bar,  but  not  for  the  dis- 
continuance of  the  suit  merely.  Stnith  v.  Barse,  2  Hill's 
(K  Y.)  R.  387. 

The  fourth  plea  is  bad,  for  it  neither  admits  or  denies, 
confesses  or  avoids. 

The  Court  will  consider  these  pleas,  and  examine  the 
authorities  of  the  plaintilfs  in  error,  and  if  the  Court  can  then 
decide  that  they  are  good  pleas  in  trespass,  we  will  cheer- 
fully submit. 

The  Opinion  of  the  Court  was  delivered  by 

KoEKNEK,  J.*  Nesbit  sued  the  defendants  below,  plaintifis 
in  error,  in  an  action  of  trespass  quare  clcmsum  f  regit,  at  the 
April  term  1844,  of  the  De  Kalb  Circuit  Court.  The  decla- 
ration was  in  the  usual  form.  At  the  September  term  1844, 
the  defendants  below  pleaded  five  pleas,  on  the  two  first  of 
which  issue  was  joined,  and  to  the  three  last  of  which  the 
plaintifi",  JSIesbit,  demurred  generally  and  severally,  which 
demurrer  was  sustained  by  the  Court.  The  issues  on  the 
first  and  second  pleas  were  tried  by  a  jury,  who  returned  a 

*  Wilson  C.  J.,  did  not  sit  ia  this  coco. 
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verdict  for  plaintiff  below  for  $92,  as  damages,  and  judg- 
ment was  rendered  accordingly. 

The  special  error  assigned  questions  the  decision  of  the 
Circuit  Court,  on  sustaining  the  demurrer  to  the  three  last 
pleas. 

The  fourth  plea  alleges  that  the  locus  in  quo  was  land  be- 
longing to  the  United  States,  and  that  Jones,  one  of  the 
defendants,  had,  long  before  the  commission  of  the  said  sup- 
posed trespasses,  and  at  the  time  thereof,  a  "  claim  title "  to 
said  land,  and  had  a  dwelling  house  thereon,  and  was  then 
and  there  the  owner  thereof,  and  as  such,  he  and  the  other 
defendants,  as  his  servants,  entered  the  said  land  as  they 
lawfully  might,  and  removed  the  said  dwelling  house. 

The  fifth  plea  is  similar  to  the  fourth,  alleging  in  substance, 
that  said  land  belonged  to  the  United  States  ;  that  Jones  had 
a  "  claim  title  "  thereto,  and  a  right  to  possess  the  same,  and 
that  said  plaintiff,  JSTesbit,  had  intruded  himself  and  entered 
upon  said  claim,  and  that  he,  Jones,  for  the  purpose  of  assert- 
ing his  own  rights,  had,  aided  by  his  neighbors,  the  other 
defendants,  entered  upon  said  close,  and  had,  according  to 
the  custom  of  the  neighborhood  in  such  cases,  committed  the 
said  supposed  trespasses. 

The  facts  presented  in  said  pleas  furnish  no  defence  to  the 
plaintiff's  action.  The  fourth  plea  contains  allegations 
which,  though  very  informal,  might  be  considered  as  consti- 
tuting the  plea  of  liberum  tenementurn^  were  it  not  that  the 
pleader  qualifies  this  ground  of  defence  very  materially  by  sta- 
ting that  he  had  a  title  claim  thereto,  by  which  expression  he 
sufiiciently  indicates  that  he  relies  on  his  right  to  the  close, 
by  what  is  technically  called,  in  that  section  of  the  country, 
a  "claim,"  The  idea  of  '"''liberum  tenementum''''  is  moreover 
utterly  negatived  by  the  introductory  averment,  that  said 
land  belongs  to  the  United  States. 

The  fifth  plea  is  still  more  explicit  as  to  the  nature  of  the 
defence  intended  to  be  set  up. 

We  consider  the  defence  relied  on  in  these  pleas  wholly 
insuflicient.  l^either  of  them  alleges  that  the  defendant, 
Jones,  at  the  time  of   plaintiff's  entry,  was  in  possession  of 
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the  said  public  land,  and  whatever  may  be  the  lights  guaran- 
tied by  the  legislature  of  our  State  for  wise  and  beneficial 
pm"poses,  to  settlers  on  the  public  lands,  they  all  must  neces- 
sarily rest  on  actual  possession,  or  occupancy.  This  posses- 
sion once  gone,  every  intruder  has,  at  least,  as  good  a  right 
as  he  who  has  abandoned  what,  in  fact,  never  belonged  to  him. 

The  third  plea  is  one  deserving  of  more  serious  considera- 
tion. It  was  substantially,  that  plaintiif  ought  not  farther  to 
have  and  maintain  his  action,  because  that  since  the  commence- 
ment of  this  suit,  on  the  fourteenth  day  of  March,  1844,  the 
said  defendants  and  the  said  plaintiff  made  and  entered  into 
an  agreement,  in  and  by  which  the  said  parties  agreed  to 
submit  to  the  award  and  final  arbitrament  of  one  William 
Olmstead  and  two  others,  the  said  supposed  trespasses,  and 
that  said  defendants  have  ever  since,  and  are  now  ready  and 
willing  to  fulfill  said  agreement  on  their  part ;  whereupon 
they  pray  judgment  if  the  plaintiff  his  action  aforesaid  ought 
further  to  have  or  maintain. 

It  has  been  expressly  decided  by  this  Court  in  the  case  of 
Frink  v.  Ryan^  3  Scam.  324,  that  a  submission  to  arbitra- 
tion before  the  commencement  of  the  suit  does  not  oust  the 
Court  of  its  jurisdiction,  and  that  it  cannot  be  pleaded  in 
bar  or  abatement  of  an  action  at  law,  or  a  proceeding  in 
Equity,  instituted  for  the  pm-pose  of  having  the  same  matter 
determined.  The  leading  authorities  for  establishing  this  point 
have  been  there  collected  and  carefully  revised. 

The  counsel  for  the  plaintiffs  in  error  has  referred  to  sev- 
eral decisions  in  JSTew  York,  18  Johns.  22;  2  Wend.  505  ;  12 
do.  503 ;  15  do.  D9,  where  pleas  similar  to  the  one  under 
consideration,  (though  the  pleas  not  being  set  out  in  the 
cases,  we  are  not  enabled  to  judge  fully  of  their  similarity, 
or  identity,)  have  been  held  good  as  pleas  in  bar,  or  at  least, 
as  operating  to  discontinue  the  suit,  where  the  submission 
was  alleged  to  have  been  made  after  the  commencement  of 
the  suit. 

I  confess  that  I  am  unable  to  perceive  the  reason  of  this 
distinction.     These  pleas  can   certainly  not  be  considered  as 
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a  permanent  bar  to  the  action,  for  on  the  faihire  of  the  arbi- 
tration by  revocation,  or  otherwise,  the  original  cause  of 
action  would  still  subsist.  If  they  are  to  have  the  effect  of 
discontinuing  the  action,  all  the  plaintiff  has  to  do,  is  to  re- 
commence his  suit,  and  the  submission  having  then  been  made 
before  the  commencement  of  the  new  suit,  the  defence  before 
successfully  interposed  falls  to  the  ground. 

From  the  decision  in  the  15th  of  Wendell,  made  by  the 
Court  of  Errors,  the  Chancellor  (Walworth)  and  several 
eminent  lawyers  dissented,  contending  for  the  doctrine,  that 
a  plea  merely  stating  a  submission,  without  an  award  was 
insufficient  for  any  purpose  ;  and  indeed  the  latest  decision 
on  this  point,  made  by  the  Supreme  Court  of  'New  York, 
{Smith  V.  Barse^  3  Hill,  387,)  seems  to  unsettle  the 
former  adjudication.  In  that  case  a  submission  was  plea- 
ded in  bar,  and  the  Court,  in  delivering  the  opinion,  says 
"  a  motion,  not  a  plea,  would  have  been  the  appropriate 
remedy  of  the  defendants.  The  facts  alleged  in  the  plea 
only  show  that  the  suit  was  out  of  Court,  not  that  the 
action  was  barred.  In  regarding  this  as  a  proper  case  for 
pleading  in  bar,  it  is  not  improbable  that  both  parties  may 
have  been  misled  by  the  cases  in  the  twelfth  and  fifteenth 
volumes  of  Wendell.  It  is  evident  in  both  cases  that  the  at- 
tention of  the  Court  was  only  called  to  the  question,  whether 
the  pleas  showed  that  the  suit  had  been  discontinued,  and  it 
was  held  in  accordance  with  former  decisions,  that  a  sub- 
mission to  arbitration  amounts  to  a  discontinuance  of  the 
suit.  These  cases  must  not  be  considered  as  having  decided 
any  thing  more  than  I  hav6  mentioned.  Had  the  point  been 
made,  that  the  matter  set  up  by  the  defendant  was  not  plead- 
able as  a  bar,  but  should  have  been  taken  advantage  of  by 
motion,  it  cannot  be  doubted  that  judgment  would  have 
been  given  for  the  plaintiffs  instead  of  defendants. 

This  opinion  accords  with  the  views  expressed  by  the 
Chancellor  and  others,  in  the  case  of  Wells  v.  Lain,  in  the 
fifteenth  volume  of  Wendell.  Some  members  of  the  Court 
in  that  case  thought  such  an  agreement  should   be  pleaded 


DECEMBEE  TERM  1845.  257 

Eoss  et  cd.  V.  Kesbit. 

in  abatement.  The  case  cited  in  one  of  the  I^ew  York  deci- 
sions from  the  lYth  Mass.  does  not,  in  my  opinion,  sustain 
the  position  which  it  is  cited  to  bear  out,  and  authorities 
from  other  States  I  have  been  unable  to  find. 

Testing  the  vahditj  of  this  plea  by  the  general  principles 
of  pleading,  which,  after  all,  may  be  more  safely  resorted  to 
than  isolated  decisions  of  Courts,  we  are  of  opinion,  that  it 
is  defective  in  form  and  substance.  In  its  nature  it  is  a  plea 
in  abatement,  since  it  does  not  strike  at  the  original  cause 
of  action,  and  being  pleaded  since  the  last  continuance,  and 
not  at  the  first  term,  it  is  technically  a  plea^ms  darrein  con- 
tinuance. As  a  plea  in  abatement  it  was  filed  too  late,  and 
as  a  ^\QQ,puis  darrein  continuance.^  it  was  improperly  put  on 
the  files,  since  such  a  plea  must  show  facts  happening  after 
the  last  continuance  and  not  before  it. 

This  plea  shows  that  the  submission  happened  after  suit 
commenced,  but  before  the  last  continuance.  It  was  not 
verified  by  affidavit,  which  was  necessary  for  the  twofold 
reason  that  it  was  a  plea  in  abatement,  and  a  plea  puis  dar- 
rein continuance.  As  a  plea  in  abatement  it  ought  not  to 
have  been  filed  with  the  pleas  in  bar.  For  all  these  reasons, 
the  plaintiff  might  have  disregarded  it,  or  on  motion,  might 
have  had  it  removed  from  the  files.  As  a  plea  in  abatement, 
it  lacks  all  form,  and  a  general  demurer  reaches  formal  de- 
fects in  a  plea  in  abatement.  («) 

A  plea'^ms  darrein  continuance  must  also  be  framed  with 
the  greatest  precision.  The  day  of  the  continuance  must  be 
shown,  and  the  time  and  place  must  be  alleged,  where  the 
matter  of  defence  arose.  If  a  plea  oi  puis  darrein  be  one 
in  abatement,  as  this  is,  it  must  conclude  by  praying  judg- 
ment of  the  writ,  and  that  the  same  may  be  quashed  ;  or  if 
the  M-rit  abates  de  facto.,  as  it  would  in  this  case,  by  praying 
judgment  if  the  Court  will  further  proceed.  1  Chitty's  PI. 
699.  A  general  demurrer  reaches  all  these  defects  in  a  plea 
of  this  kind.  But  considering  this  jjlea  in  the  most  favorable 
light  for  plaintifi^'s  in  error,  as  one  in  bar  to  the  action,  does 
it  really  present  a  valid  defence  ?  In  the  first  place  the  de- 
fendants state,  that  they  entered  into  an  agreement  to  submit 

(a)  Robinson  v.  Burkell,  2  Scam.  R.  278  and  note. 
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to  arbitration,  not  that  they  actually  did  submit.  This  may 
have  been  only  an  executory  agreement,  never  actually  car- 
ried out,  and  certainly  if  there  never  has  been  an  actual 
submission,  how  can  it  be  contended  that  the  parties  have  es- 
tablished for  themselves  a  tribunal  of  their  own  choosing — a 
voluntary  jurisdiction  which  ousts  the  Court  of  theirs? 
Wlien  it  is  considered  that  the  plea  filed  in  September, 
1844,  avers  that  this  agreement  was  made  in  March,  1844,  is 
not  the  inference  irresistible,  from  the  mere  lapse  of  time, 
that  it  was  never  carried  out?  The  conclusion  of  the  plea, 
alleging  that  the  defendants  are  still  willing  on  their  part  to 
fulfill  the  agreement,  leaves  but  little  doubt  that  the  submis- 
sion was  never  actually  made,  or  if  made,  has  long  since 
failed. 

But  construing  this  language  to  mean  an  actual  submis- 
sion, must  not  the  pleader  affirmatively  show  that  the  cause 
was  still  pending  before  the  referees  and  undetermined  at 
the  time  of  the  plea  being  filed?  I  think  he  should  have 
done  so.  If  a  party  wishes  to  pled  the  pendency  of  another 
suit  for  the  same  matter,  he  must  show  that  it  is  still  pen- 
ding and  undetermined  at  the  filing  of  the  plea,  according 
to  the  view  which  the  Court  is  disposed  to  take  in  regard  to 
such  pleas,  and  for  which  strong  authority  is  not  wanting. 
This  defence  is  very  similar  to  a  plea  of  lis  pendens,  and 
ought  to  contain  similar  averments.  Both  defences  depend, 
essentially,  on  the  same  principle,  which  is,  that  another  ju- 
risdiction has  already  taken  hold  of  the  same  subject  matter. 
The  present  plea  is  defective  in  every  view  that  the  Court 
has  been  able  to  take  of  it. 

The  demurrer  to  the  three  last  pleas  was  properly  sus- 
tained by  the  Court  below,  and  judgment  must  be  affirmed 
with  costs. 

Judgment  a    rmed. 
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EzKA    W.    Bajstcroft,    appellant,    v.    Haert   E,   Eastman, 

appellee. 

Appeal  from  Jo  Daviess. 

A  motion  to  discharge  bail,  and  let  the  capias  stand  as  a  summons,  is  ad- 
dressed to  the  discretion  of  the  Court,  and  its  decision  cannot  be  assigned 
for  error,  (a) 

A  plea  of  another  action  pending  between  the  same  parties  for  the  same 
subject  matter,  should  contain  an  averment  that  the  former  suit  was  still 
pending  at  the  time  of  the  plea  being  filed. 

A  plea  in  abatement  being  verified  by  the  affidavit  of  the  defendant's 
attorney,  a  motion  was  made  to  strike  the  same  from  the  files,  which  mo- 
tion was  sustained :  Hdd,  that  it  was  properly  sustained,  the  statute  of 
Dec.  30, 1836,  requiring  the  affidavit  to  be  made  by  the  defendant  himself. 

By  the  Revised  Statutes,  a  plea  in  abatement  may  be  verified  by  the  party 
offering  it,  or  by  some  other  person  for  him. 

Assumpsit  in  the  Jo  Daviess  Circuit  Court,  commenced 
by  capias^  brought  by  the  appellee  against  the  appellant,  and 
heard  before  the  Hon.  Thomas  C.  Browne,  at  the  March 
term  1845. 

The  affidavit,  upon  which  the  capias  issued,  was  made  by 
Ben.  C.  Eastman,  against  the  plaintiff,  and  sworn  to  before 
the  Hon.  Charles  Dunn,  Chief  Justice  of  the  Supreme  Court 
of  Wisconsin  Territory,  but  unaccompanied  by  any  evidence 
of  his  official  character.  Ko  specific  sum  was  set  forth  in 
the  affidavit  as  being  due  to  the  plaintiff,  nor  was  it  stated 
that  the  plaintiff  was  a  non-resident,  &c.  For  these  reasons, 
the  counsel  for  the  defendant  below  made  a  motion  to  dis- 
charge the  bail  bond,  and  let  the  capias  stand  as  a  summons. 
This  motion  was  denied  by  the  Court,  and  an  exception 
taken. 

Subsequently,  the  defendant  filed  a  plea  in  abatement, 
averring  the  pendency  of  another  and  former  suit  in  the  same 
Court,  between  the  same  parties,  for  the  same  promises  and 
undertakings,  and  referred  for  verification  of  the  same  to 
the  records  of  the  Court.  It  was  also  verified  by  the  affidavit 
of  the  defendant's  attorney.  After  this  plea  was  filed,  the 
plaintiff's  attorney  moved  the  Court  to  strike  the  same  from 
the  files  for  want  of  a  proper  verification,  <fec.     The  motion 

(a)  Morrison  v.  Silverburgh,  13  1\\.  R.  653. 
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was    allowed,  and    the    plea  stricken  from  the    tiles.     The 
defendant  excepted  thereto. 

The  defendant  not  answering  further,  a  default  was  en- 
tered, and  the  clerk  assessed  the  damages  at  $114.16,  for 
which  sum  judgment  was  rendered  by  the  Court. 

0.  C.  P/'ccU,  for  the  appellant,  made  the  following  points  : 

1.  The  Court  erred  in  refusing  to  discharge  the  bail  bond, 
taken  by  the  sheriff,  and  let  the  capias  stand  as  a  summons 
merely,  because, 

1.  There  was  no  sufficient  affidavit  before  the  clerk,  at 
the  time  the  capias  issued,  to  warrant  him  in  directing  the 
sheriff  to  hold  the  defendant  to  bail. 

2.  The  Circuit  Court  had  no  right  to  take  judicial  notice 
that  Charles  Dunn  was  a  Judge  of  a  Court  of  record  in  Wis- 
consin Territory ;  nor  had  said  Circuit  Court  a  right  to  take 
judicial  notice  of  the  signature  of  said  Dunn,  without  legal 
proof  thereof  accompanying  said  affidavit. 

II.  The  Court  erred  in  ordering  the  plea  in  abatement  in 
said  case  to  be  stricken  from  the  files,  because, 

1.  Said  plea  was  interposed  at  the  earliest  moment  any 
plea  whatever  could  have  been  called  for,  after  the  cause  of 
action  was  made  known  in  the  plaintiff's  declaration. 

The  declaration  was  filed  in  vacation  on  the  22d  day  of 
February,  1845,  and  the  plea  was  interposed  on  the  26th  day 
of  March  next  thereafter,  at  the  first  term  of  the  Court  after 
the  interposition  of  said  declaration.  Shepard  v.  Ogden^  2 
Scam.  260. 

2.  ]^o  affidavit  verifying  said  plea  was  necessary.  It 
contained  matter  of  record,  as  a  reason  for  quashing  said 
suit  and  declaration,  and  referred  for  verification  to  the 
records  of  the  same  Court,  where  said  plea  was  interposed. 

3.  But  if  a  verification  of  it  was  necessary  by  affidavit, 
this  plea  was  sufficiently  verified  in  law.  The  truth  of  the 
matters  set  forth  was  furnished  by  the  affidavit  of  the  attor- 
ney of  the  person  interposing  the  plea.  An  affidavit  required 
by  statute  to  be  made  even  by  a  party  is  good,  if  made  by 
his  attorney. 
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Oui'  statute  relative  to  pleas  in  abatement  does  not  require 
the  party  to  make  the  affidavit.  It  only  requires  him  to  file 
an  affidavit.  Any  body  can  make  it  who  knows  the  facts, 
and  as  all  motions  and  pleadings  of  a  formal  character  in 
Court  are  properly  made  by  his  attorney,  the  statute  has  been 
sufficiently  complied  with. 

4.  The  plea  in  abatement  was  good.  The  pendency* of  a 
prior  suit,  between  the  same  parties  for  the  same  cause  of 
action,  at  the  time  the  latter  was  commenced,  if  pleaded  in 
abatement,  will  abate  the  second  suit.  1  Chitty  PI.  487 ; 
Comniomvealth  v.  Churchill^  5  Mass.  174.  Even  a  discon- 
tinuance by  nonsuit  before  the  plea  pleaded  will  not  aid  the 
plaintiff. 

C.  Oilman^  and  E.  B.  Washburne,  for  the  appellee. 

A  motion  to  discharge  bail  is  addressed  to  the  sound  dis- 
cretion of  the  Court,  and  its  decision  upon  such  a  motion 
cannot  be  assigned  for  error.  It  is  upon  a  point  collateral 
to  and  in  no  way  growing  out  of,  or  connected  with  the  sub- 
ject matter  of  the  suit.     Bruner  v.   Ingraham^  1   Scam.  556. 

The  motion  to  strike  the  plea  in  abatement  from  the  files 
was  properly  sustained. 

The  plea  is  not  sworn  to  by  the  party.  The  law  under 
which  the  plea  is  filed,  provides  that  no  plea  in  abatement 
shall  be  received,  "unless  the  party  offering  the  same,  file  an 
affidavit  of  the  truth  thereof."  E.  L.  59  §  1.  There  is  a  difference 
between  our  statute  and  the  statute  of  4  and  5  Anne.  The 
latter  provides,  that  no  plea  shall  be  received,  "unless  the 
party  offering  such  plea  do  by  affidavit  prove  the  truth  there- 
of." The  party  putting  in  the  plea  could  prove  its  truth  by 
any  person  knowing  the  facts ;  but  our  statute  requires  that 
the  party  himself  shall  file  the  affidavit.  There  being  no 
"affidavit,  or  a  defective  one,  the  plaintiff  may  treat  it  as  a 
nulhty,  or  move  the  Court  to  set  it  aside."     Chitty's  PI.  497. 

The  affiant  states  that  the  plea  is  true  to  the  best  of  his 
knowledge  and  belief.  It  should  state  that  it  is  "true  in  sub- 
stance and  in  fact."  An  affidavit  must  be  positive.  Chitty's 
PI.  497;  Bac.  Abr.  title,  ''Abatements 
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Neither  the  plea  nor'  affidavit  is  entitled  as  of  any  term ; 
that  is  necessary.     1  Chitty's  PL  495. 

The  utmost  strictness  is  required  in  pleas  in  abatement. 
They  are  dilatory  pleas,  and  are  looked  upon  with  suspicion. 
They  will  not  be  sustained  by  any  intendment  in  their  favor. 
They  must  be  pleaded  in  precise  technical  form,  and  it  is 
not  enough  that  matter  in  abatement  be  contained  therein. 
Per  Sutherland  J.,  13  Wend.  495. 

But  it  is  contended  that  this  is  one  of  the  pleas  where  its 
truth  appears  of  record.  How  can  it  appear  to  the  Court  on 
the  inspection  of  the  record,  that  this  was  a  suit  for  the  same 
cause  of  action  ?  Whether  or  not  it  be  the  same  cause  of  ac- 
tion, is  a  matter  of  fact  to  be  tried  like  any  other  issue  of 
fact.  Like  the  statute  of  4  and  5  Anne,  our  statute  extends 
only  to  such  matters  as  are  dehors  the  record.  Under  that 
statute,  such  matters  as  appeared  of  record,  and  where  an 
affidavit  was  not  necessary,  were  determined  to  be,  the  want 
of  an  addition  in  an  original  writ,  or  privilege  as  an  attorney 
of  the  same  Court,  because,  in  the  first  instance,  the  defect 
of  the  writ  is  apparent  on  the  face  of  it  and  in  the  latter,  the 
Com-t  may,  upon  examination  of  their  own  record,  ascertain 
the  truth  of  the  plea.  1  Chitty's  PI.  496.  But  if  this  be  one 
of  those  pleas  where  the  matter  is  apparent  of  record,  and  an 
affidavit  not  necessary,  then  the  plea  is  improper.  The  plea 
should  conclude  with  a  prout patet per  recordwn.  1  Chitty's 
PI.  590 ;  Com.  Dig.  E.  29. 

A  plea  of  another  action  pending  for  the  same  cause,  must 
also  be  pleaded  with  a  prout  patet  per  recordum.  Common- 
wealth V.  Churchill^  5  Mass.  1Y4.  It  must  be  verified  by  affi- 
davit, otherwise  it  may  be  treated  as  a  nullity.  3  Halsted,  83. 

The  plea  does  not  show,  as  it  should,  that  the  prior  suit 
was  still  pending  at  the  time  of  the  plea  being  filed.  Upon 
this  point,  it  is  true,  there  is  a  conflict  of  authorities  ;  but 
this  Court  must  determine  the  question  in  order  to  regulate 
its  future  practice.  Green  v.  Watts^  1  Lord  Raym.  274 ; 
Bezaliel  Knight's  case,  2  do.  1014;  S.  C.  1  Salk.  329 ;  Holt, 
255;  RexY.  Stratton^  Do\\^2iQ5^  240;  1  Went.  8 ;  see,  also, 
the  precedent   for  this  plea  in   2  Chitty's  PI.  903 ;  Marston 
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V.  Zawrence,  1  Johns.  Cases,  39Y.  The  Supreme  Court  of 
Massachusetts  has  decided  both  ways.  The  hrst  case  is 
Cli-fford  V.  Corey ^  1  Mass.  495,  and  it  lays  down,  as  we  con- 
tend, the  true  and  proper  rule  of  pleading.  In  the  second 
case,  Commonweiilth  v.  Churchill^  5  Mass.  179,  the  rule  is 
changed.  In  the  valuable  notes  to  this  case,  one  from  the 
Year  Books  will  be  found,  wherein  the  opinions  of  the  Judges 
are  briefly  given.  The  doctrine  for  which  we  contend,  is 
laid  down  by  Justices  Moile  and  Ashton,  and  the  annotator 
thinks  that  theirs  is  the  better  doctrine.  We  feel  confident 
that  this  Court  will  arrive  at  the  same  conclusion. 

The  Opinion  of  the  Court  was  delivered  by 

KoEENEE,  J.*  Eastman,  the  appellee,  commenced  the  suit 
below  by  capias.  A  motion  was  made  by  defendant's  coun- 
sel to  discharge  the  bail  and  let  the  capias  stand  as  a  sum- 
mons, which  was  overruled,  and  the  decision  overruling  said 
motion  is  one  of  the  errors  assigned.  This  motion  was  ad- 
dressed to  the  discretion  of  the  Court,  and  error  cannot  be 
assigned  on  its  decision.  JBrunnevY.  Ingraham^X  Scam.  556, 
where  this  point  is  expressly  decided.  After  the  overruling 
of  said  motion,  defendant  filed  a  plea  in  abatement,  setting 
forth  the  pendency  of  another  suit  between  the  same  parties 
for  the  same  subject  matter,  at  the  commencement  of  the 
present  suit,  which  plea  was  verified  by  the  aflidavit  of  a 
third  person.  On  motion  of  the  plaintifi''s  counsel,  the  Court 
ordered  the  said  plea  to  be  stricken  from  the  files,  and  the 
defendant  saying  nothing  further,  judgment  by  nil  dicit  was 
rendered  against  defendant,  the  allowing  of  which  last  motion 
is  another  error  assigned. 

The  merits  of  the  plea  are  not  properly  before  us,  but  as 
the  parties  are  willing  that  the  plea  itself  may  be  considered 
on  this  motion,  and  have  fully  argued  the  point,  we  have  no 
hesitation  in  deciding  that  there  ought  to  have  been  an  aver- 
ment that  said  former  suit  was  still  pending  at  the  time  of  the 
plea  being  filed. 

*  WiLBOV,  C.  J.,  did  not  alt  in  this  cas«. 
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The  authorities  on  this  point  are  conflicting,  bnt  we  prefer 
the  rule  just  laid  down,  as  being  particularly  adapted  to  our 
present  mode  of  proceedings  in  Court,  by  which  a  party  has 
no  right  to  have  his  cause  dismissed  in  vacation,  and  as 
resting  on  better  reasoning  and  authority.     Clifford  v.  Corey ^ 

1  Mass.  495  ;  note  to  Commonwealth  v.  Caurchill^  5  do.  179; 
Green  v.  Watts,  1  Lord  Raym.  274: ;  Bezaliel  Knighfs  Case^ 

2  do.  1014 ;  S.  C.  1  Salk.  829 ;  1  Went.  8 ;  Marston  v.  Law- 
rence, 1  Johns.  Cases,  397 ;  Douglass,  240  ;  2  Chitty's  PL  903. 
Contra,  Commonwealth  v.  ChurcMll,  6  Mass.  179  ;  2  New 
Hamp.  36  ;  3  Roll.  320,  As  regards  the  motion  to  take  the 
plea  from  the  files  for  informality,  we  are  of  opinion  that  it 
was  properly  sustained  for  want  of  such  a  verification,  as 
the  law  requires.  The  phraseology  of  the  statute  of  Anne 
(4  &  5  Anne,  c.  16,  §  1),  under  wliich  it  has  been  held  that  a 
third  person  may  make  the  afiidavit,  is  somewhat  dificrent 
from  that  used  in  the  Act  of  our  legislature  relating  to  pleas 
in  abatement.  The  former  provides,  that  "  no  dilatory  plea 
shall  be  received  by  any  Court  of  record,  unless  the  party 
offering  such  plea,  do,  by  afiidavit,  prove  the  truth  thereof;" 
or  show  some  probable  matter  to  the  Court,  to  induce  them 
to  believe  that  the  fact  of  such  dilatory  plea  is  true,  while 
our  statute  says,  that  "  the  party  offering  the  same  shall  file 
an  afiidavit  of  the  truth  thereof."  R.  L.  59.  §  1.  We  are  of 
opinion,  that  the  affidavit  to  a  plea  in  abatement  under  the 
laws  in  force  when  this  was  made,  must  be  made  by  the  de- 
fendant himself.  Since  this  case  was  decided  in  the  Court 
below,  our  legislature  had  essentially  changed  the  language 
of  the  previous  law,  by  providing,  "that  no  plea  in  abatement 
shall  be  received  by  any  Court  in  this  State,  unless  the  party 
offering  the  same,  or  some  other  person  for  him,  file  an 
affidavit  of  the  truth  thereof."  Rev.  Stat.  ch.  5,  §  1.  It 
appears,  then,  that  the  legislature  did  not  consider  the  former 
law  as  authorizing  a  third  person  to  make  the  afiidavit.  The 
last  error  assigned  has  been  abandoned  on  the  argument,  and 
is  not  maintainable. 

Judgment  below  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Beenaed  Mageb  ef.  al.,  appellants,  v.  Benjamin  Hutchinson, 

appellee. 

Appeal  fro7n  Jo  Daviess. 

The  twenty  sixth  rule  of  the  Supreme  Court,  requiring  a  power  of  attor- 
ney, or  copy  thereof,  to  be  filed  with  the  Clerk  at  the  time  of  execution 
of  an  appeal  bond,  has  reference  only  to  cases  where  the  bond  is  entered 
into  before  the  clerk  of  said  Court. 

The  record  of  the  Circuit  Court  showed  a  power  of  attorney  for  executing 
an  appeal  bond,  in  due  form,  and  bearing  date  prior  to  that  of  the  bond  : 
Held,  nothing  appearing  to  the  contrary,  that  the  presumption  was,  that 
the  power  was  executed  on  the  day  of  its  date. 

Feancis  De  Lassoule,  one  of  the  defendants  in  the  Court 
below,  prayed  an  appeal,  which  was  granted  on  condition 
that  he  entered  into  bond  within  fifteen  days  from  the  rising 
of  the  Court.  Before  the  expiration  of  the  time  for  taking 
tlie  appeal,  a  bond  was  executed  thus  :  "  Francis  De  Las- 
soule, by  his  att'y,  O.  C.  Pratt."  IN^o  power  of  attorney 
was  filed  with  the  clerk  of  the  Circuit  Court  at  the  time 
the  bond  was  entered  into.  Two  months  after,  a  power  of 
attorney  was  filed  with  the  clerk,  which  purported  to  have 
been  executed  on  the  day  the  appeal  was  prayed. 

E.  B.  Washhurne,  for  the  appellee,  moved  to  dismiss  the 
appeal  for  the  foil  }wing  reasons,  to  wit: 

1.  That  the  appeal  bond  was  not  entered  into  by  the  de- 
fendant taking  the  appeal,  but  purports  to  have  been  entered 
into  by  his  attorney  at  law. 

2.  That  the  authority  of  the  attorney,  if  he  had  any,  was 
not  filed  in  the  ofiice  of  the  clerk  of  the  Circuit  Court  at  the 
time  the  appeal  was  taken. 

0.  C.  Pratt,  for  the  appellants,  resisted  the  motion. 

Pee  Cueiam.  The  motion  to  dismiss  the  appeal  in  this 
case  must  be  overruled.  The  record  shows  a  power  of  at- 
torney, executed  in  due  form,  authorizing  the  attorney  in 
fact  to  execute  the   appeal  bond,  bearing   date  prior  to  the 
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date  of  the  bond.  !N^othing  being  made  to  appear  to  the  con- 
trary, the  presumption  is,  tliat  the  power  of  attorney  was 
executed  on  the  day  of  its  date.  The  twenty  sixth  rule, 
requiring  the  power  of  attorney,  or  a  copy,  to  be  filed  with 
the  clerk  at  the  time  of  the  execution  of  the  bond,  only  refers 
to  cases  where  the  bond  is  entered  into  before  the  clerk  of 
this  Court. 

Ilotion  overruled. 


Beenakd  Mager  et.  al.,  appellants,  v.  Benjamin  HrTCHiNSON, 

appellee. 

Appeal  from  Jo  Daviess. 

In  an  action  of  debt  on  a  promissory  note,  it  was  pleaded,  that  at  the  time 
of  making  such  note,  it  was  understood  by  the  parties,  that  one  of  the 
malcers  was  to  be  liable  for  its  payment  only  in  the  event  it  could  not  be 
collected  of  the  other,  &c :  Held,  that  as  a  plea  is  to  be  construed  most 
strongly  against  the  pleader,  the  Court  were  bound  to  regard  the  agree- 
ment set  up  therein,  as  one  resting  in  parol,  and  therefore,  that  the  de- 
fence was  unavailing. 

The  rule  of  law  is  well  settled,  that  where  a  contract  is  reduced  to  writing, 
the  writing  affords  the  only  evidence  of  its  terms  and  conditions.  It 
cannot  be  contradicted,  or  varied,  by  the  previous  or  cotemporaneous 
verbal  agreements  of  the  parties,  for  they  are  all  regarded  as  merged  in 
the  written  contract.  («) 

A  declaration  contained  two  covin ts,  to  one  of  which  there  was  a  special 
plea  to  which  the  plaintijBF  demurred  and  the  defendant  joined,  and  the 
Court  immediatelj''  sustained  the  demurrer  and  gave  judgment  for  the 
plaintiff.  The  plaintiff  omitting  to  take  a  judgment  by  nil  dicit  on  the 
other  count,  the  defendant,  on  appeal  to  the  Supreme  Court,  assigned 
the  same  for  error  :  Held,  that  where  the  objection  was  not  made  in  the 
Court  below,  it  was  too  late  to  raise  it  for  the  first  time  in  the  appellate 
Court. 

In  an  action  of  debt,  the  judgment  ought  not  to  be  general  for  the  aggregate 
of  the  principal  and  interest,  but  must  specify  what  portion  is  tiie  debt, 
and  what  is  given  as  damages. 

Debt  in  the  Jo  Daviess  Circuit  Court,  brought  by  the  ap- 
pellant against  the  appellees,  and  heard  before  the  Hon. 
Thomas  C.  Browne,  on  a  demurrer  to  a  special  plea,  at  the 
March  term  1845.  The  demurrer  was  f^nstained  and  judg- 
ment rendered  by  the  Court  for  $206  damages. 

O.  C.  Pratt,  for  the  appellants,  made  tlie  following  points, 
to  "Wit: 

(a)  Harlow  v.  Boswell,  15  111.  R.  58  and  nota 
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1.  The  plea  put  in  was  an  answer  to  only  part  of  the 
declaration,  the  count  on  the  note,  and  the  plaintiff's  inter- 
position of  a  demurrer  amounted  to  a  discontinuance.  A 
motion  for  judgment  as  by  nil  dicii,  should  have  been  the 
course  of  the  plaintiff.      Warren  v.  JVexsen,  3  Scam.  39. 

2.  The  Court  erred  in  sustaining  the  demurrer,  for  in 
doing  so  it  was  obliged  to  assume  that  the  contemporaneous 
agreement  referred  to  in  the  plea  was  verbal  and  not  written. 
All  contemporaneous  writings  are  admissible  in  such  cases. 
1  Greenleaf 's  Ev.  §  283 ;  and  for  aught  that  the  Court  knew, 
such  agreement  was  in  writing  and  therefore  admissible. 

3.  The  demurrer  reaches  back  to  the  first  in  fault.  The 
declaration  was  bad  in  substance.  ITie  Peovl&  v.  Van  Eps^ 
4  Wend.  387. 

4.  The  judgment  must  be  set  aside,  it  being  in  damages, 
and  the  form  of  the  action  is  debt.  The  error  is  incurable. 
Heyl  V.  Stapp,  3  Scam.  95  ;  Pattison  v.  Hood,  lb.  152 ; 
Jackson  V.  Haskell,  2  do.  565. 

C  Gilman,  and  JE.  B.  Washhurne,  for  the  appellee. 

The  plea  in  this  case  is  bad,  being  neither  a  special  plea, 
nor  a  plea  of  the  general  issue.  It  has  some  of  the  requistes 
of  both,  but  not  sufficient  of  either  to  make  a  good  plea  of  any 
kind.  It  commences  like  the  general  issue,  and  then  sets  up 
special  matter,  and  concludes  with  both  a  verification  and  to 
the  country, 

A  special  plea  which  sets  up  new  matter  should  conclude 
with  a  verification,  so  that  the  other  party  may  have  an  oppor- 
tunity of  answering  it.  1  Chitty's  PI.  590.  Still  the  Court 
will  give  judgment  according  to  the  substance  of  the  plea, 
wdthout  reference  to  its  conclusion,  except  in  the  case  of  a 
plea  in  abatement.  It  is  not  substantially  good ;  what  it  sets 
up  is  no  defence  to  this  action. 

Where  two  persons  execute  a  bond,  one  as  principal  and 
the  other  as  surety,  one  is  as  much  bound  to  the  obligee  as 
the  other.      Wilson  v.  Campbell,  1  Scam.  493. 

Where  a  contract  is  reduced  to  writing,  the  rule  is,  that 
the  writing  affords  the  only  evidence  of  the  terms  and  condi- 
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tions  of  the  conh-act.  All  antecedent  and  contemporaneous 
verbal  agreements  are  merged  in  the  written  contract.  Xane 
V.  Sharp,  3  Scam.  5T3  ;  Bank  of  Mount  Pleasant  v.  Sjprigg, 
1  McLean,  182. 

The  law  will  not  allow  that  an  agreement  may  rest  partly 
in  writing  and  partly  in  parol.     Ibid. 

The  rule  is  perfectly  well  established,  "that  parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument."     1  Greenl.  Ev.  315, 

"  Writing  cannot  be  cut  down  or  taken  away  by  the  testi- 
mony of  witnesses."     Tait  on  Ev.  326. 

It  is  not  error  for  the  Court  to  give  final  judgment  against 
a  defendant  upon  sustaining  a  demurrer  of  the  plaintiff  to  a 
bad  plea.  Clemson  v.  TJie  State  Baiik  of  Illinois,  1 
Scam.  45. 

The  plea  answers  the  whole  declaration,  and  if  it  do  not, 
this  is  not  such  a  case,  even  according  to  the  rule  as  laid  down 
by  Chitty,  (1  Chitty's  PI.  553,)  as  would  compel  the  party  to 
take  judgment  as  by  nil  dicit,OY  have  his  action  discontinued. 

But  the  rule  laid  down  by  Chitty  and  Serjeant  Williams,  is 
not  law.  The  cases  they  refer  to,  do  not  bear  out  the  propo- 
sition, while  on  the  contrary  there  are  several  cases  directly 
opposed  to  it.  Per  Spencer,  C.  J.,  in  Sterling  v.  Sherwood, 
20  Johns.  28. 

If  the  plea  do  not  answer  the  whole  declaration,  it  com- 
mences as  such,  and  is  therefore  bad.  Hinton  v.  Husbands, 
3  Scam.  188. 

By  an  act  to  amend  the  Practic  Act  of  1827,  passed  Feb- 
ruary 7,  1835,  the  Court  was  authorized  in  all  cases,  where 
interlocutory  judgment  shall  be  given  in  any  action  upon  a 
penal  bond,  or  other  instrument,  and  the  damages  rest  in 
computation,  the  Court  may  refer  it  to  the  clerk,  <fec.  It  is 
not  made  imperative  upon  the  Court  to  require  the  clerk  to 
make  the  assessment,  but  it  is  perfectly  competent  for  the 
clerk  to  do  it.      Wilcox  v.  Woods,  3  Scam.  53. 

Should  the  Court  be  of  opinion  that  the  form  of  the 
judgment  is  not  righ^,  and  that  there  is  no  other  error  in  the 
proceeding,   they  will   render  such  judgment  here  as  should 
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have  been  rendered  in  the  Court  below.     Guild  v.  Johnson, 
1  Scam.  405  ;  Pearsons  v.  Bailey,  lb.  50T. 

It  is  a  well  settled  rule  in  pleading,  that  a  plea  will  be  con- 
strued most  strictly  against  the  pleader.  Gould's  PL  ch.  3, 
§  169  ;  Com.  Dig.  ''Pleader,''  E.  6. 

The  Opinion  of  the  Court  was  delivered  by 

Treat.  J.*  This  was  an  action  of  deht  commenced  by 
Hutchinson  against  Mager  and  De  Lassoule.  The  declaration 
contained  two  counts ;  the  first,  on  a  promissory  note ;  the 
second,  for  money  had  and  received.  Process  was  served  on 
De  Lassoule  only.  He  filed  a  plea  to  the  first  count,  alleg- 
ing in  substance,  that  at  the  time  of  the  execution  of  the  note 
it  was  understood  by  the  parties  that  De  Lassoule  was  to  be 
liable  for  its  payment  only  in  the  event  that  it  could  not  be 
collected  of  Mager ;  and  then  averring  that  no  efibrt  had  been 
made  to  coerce  payment  from  Mager.  There  was  a  demurrer 
to  this  plea,  which  the  Court  sustained.  A  judgment  was  then 
entered  in  favor  of  plaintiff"  for  $206,  in  the  form  of  a  judg- 
ment in  assitm2?sit.     De  Lassoule  prosecutes  an  appeal. 

The  decision  of  the  Circuit  Court  sustaining  the  demurrer 
to  the  plea  is  assigned  for  error.  A  plea  is  to  be  construed 
most  strongly  against  the  party  pleading  it.  On  this  prin- 
ciple, as.  well  as  from  the  phraseology  of  the  plea,  we  are 
bound  to  regard  the  agreement  set  up  by  it,  as  one  rest- 
ing in  parol.  If  otherwise,  the  pleader  should  so  have 
averred.  By  this  plea,  the  defendant  seeks  to  avail  himself 
of  a  parol  agreement  respecting  the  note,  made  at  the  time 
of  its  execution.  The  rule  of  law  is,  that  where  a  contract 
is  reduced  to  writing,  the  writing  affords  the  only  evidence 
of  its  terms  and  conditions.  It  cannot  be  contradicted  or 
varied  by  the  previous  or  cotemporaneous  verbal  agreements 
of  the  parties.  These  are  all  regarded  as  merged  in  the  writ- 
ten contract.  1  Greenleaf's  Ev.  §  275,  et  seq.,'  Lane  v.  Sharp, 
3  Scam.  556. 

The  note  declared  on  is  on  its  face  the  joint  obligation  of 

*  Wilson,  C.  J.,  and  Lookwood  J.,  did  not  sit  in  this  case. 
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Mager  and  De  Lassoule.  Both  are  liable  to  the  payee  as 
principals.  The  parol  agreement  would  most  materially 
change  the  terms  of  the  contract,  and  the  rights  and  liabilities 
of  the  parties.  It  would  make  it  the  note  of  Mager  only ; 
De  Lassoule  would  be  but  a  guarantor,  responsible  for  its 
payment  only  on  the  happening  of  a  contingency.  The  plea 
is  clearly  bad,  and  the  Circuit  Court  committed  no  error  in 
sustaining  the  demurrer. 

It  is  contended,  that  the  plaintiff  discontinued  his  suit,  by 
omitting  to  take  judgment  by  nil  dicit  on  the  second  count  of 
the  declaration,  before  tendering  a  demurrer  to  the  plea,  and 
the  case  of  Warren  v.  Wexsen,  3  Scam.  38,  is  cited  to  sustain 
this  position.  In  that  case,  the  pleas  answered  but  a  part  of 
the  declaration,  and  after  issue  on  the  pleas,  the  defendant 
moved  for  a  discontinuance.  The  plaintiff  at  the  same  time 
entered  a  cross  motion  for  judgment  by  nil  dicit  on  so  much 
of  the  judgment  as  remained  unanswered.  The  Circuit 
Court  decided  that  the  action  was  discontinued,  and  over- 
ruled the  cross  motion.  The  Court  reversed  the  judgment 
on  the  ground,  that  the  plaintiff  had  the  right  to  correct  his 
error  at  any  time  before  final  judgment,  on  the  payment  of 
costs,  and  that  the  cross  motion  was,  therefore,  properly 
made.  It  was  not  decided  in  that  case,  that  the  failure  to 
take  the  proper  judgment  by  nil  dicit,  could  be  taken  advan- 
tage of  on  error.  We  are  of  the  opinion  that  it  cannot, 
where,  as  in  this  case,  the  ojection  was  not  made  in  the 
Circuit  Court.  It  is  too  late  to  raise  it  for  the  first  time  in 
this  Court.  If  insisted  on  in  the  Court  below  an  opportunity 
is  afforded  the  plaintifi"  of  avoiding  the  efi'ect  of  his  omission, 
either  by  taking  the  appropriate  judgment  on  the  part  of  the 
declaration  unanswered,  or  by  withdrawing  this  portion  of 
his  declaration  entirely  from  the  cause. 

It  is  assigned  for  error  that  the  judgment  is  erroneous. 
This  objection  is  fatal.  This  Court  has  repeatedly  decided 
that  it  is  erroneous  to  enter  up  judgment  in  damages  in  an 
action  of  debt.  The  judgment  in  this  form  of  action  must  be 
for  the  amount  of  the  original  indebtedness  established  on  the 
trial,  as  the  debt,  and  the  damages  for  the  detention  thereof, 

(a)~Warrea  t.  I^ixseu,  3  Scam.  K.  38  and  note. 
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whicli  is  usually  the  interest.  The  judgment  ought  not  to  be 
general  for  the  aggregate  of  the  principal  and  interest,  but 
must  specify  what  portion  is  the  debt,  and  what  is  given  as 
damages.  The  judgment  in  this  case  is  for  damages  only. 
This  was  no  doubt  the  error  of  the  clerk,  and  it  is  to  be  re- 
gretted that  the<judgment  must  be  reversed.  This  is  not  one 
of  those  cases  in  which  the  proper  judgment  can  be  entered 
in  this  Court.  The  evidence  on  which  the  judgment  was  ren- 
dered is  not  preserved  in  the  record.  There  is  no  way  of 
ascertaining  what  portion  of  the  judgment  was  for  the  debt, 
and  what  for  the  damages.  The  case  of  Heyl  v.  Stapp^  3 
Scam.  95,  is  to  the  point. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Abel  W.  Thompson,  appellant,  v.  Kobeet  Schuyler  et.  al., 

appellees. 

A'piKol  from  Mercer. 

A  suit  in  ejectment  was  commenced  by  A.  against  B.,  who  appeared  and 
pleaded.  At  a  subsequent  term,  leave  was  given  by  the  Court  to  substi- 
tute C.  in  the  place  of  B.,  and  to  plead  anew.  At  the  next  term  thereafter, 
the  case  was  docketed  against  C.  as  defendant,  and  tried  by  a  jury  with- 
out any  further  plea,  who  rendered  a  verdict  for  plaintiffs,  upon  which 
judgment  was  rendered  by  the  Court.  The  record  showed  the  appear- 
ance of  C.  and  that  he  defended  the  cause  at  every  step :  Hdd,  that  it 
sufficiently  appeared  that  C.  was  made  defendant  by  his  own  consent, 
and  was,  as  such,  properly  a  party  to  the  suit,  (a) 

Where  an  action  of  ejectment  is  commenced  against  a  tenant  in  possession, 
the  landlord  may  appear,  defend  and  control  the  cause  in  the  name  of  the 
tenant,  if  he  will  indemnify  him  against  costs ;  and  the  name  of  the  land- 
lord may  be  entered  on  the  record  as  defendant  in  place  of  the  tenant. 
But  it  would  be  improper  to  alter  the  declaration  so  as  to  show  that  the 
cause  was  originally  commenced  against  the  landlord,  unless  he  would 
file  a  stipulation  admitting  his  possession  at  the  time  of  the  commence- 
ment of  the  suit ;  for  it  is  necessary  for  the  plaintiff  to  show,  in  addition 
to  his  title,  that  the  defendant  was  in  possession  at  the  time.  The  Court 
then  might  direct  the  pleadings  to  be  altered  as  desired. 

An  Auditor's  deed,  without  date  or  acknowledgment,  for  the  taxes  of  the 
year  1831,  on  a  sale  made  in  1832,  and  without  any  proof  that  the  pre- 
(a)  Williams  v.  Bruatou,  3  Gil.  R.  621  and  note. 
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requisites  of  the  law  had  been  complied  with,  was  oflered  and  read  in 
evidence.  Held,  that  the  date  might  be  proved  by  parol,  and  that  the 
presumption  was  that  such  proof  was  made  to  the  Court  below,  nothing 
appearing  to  the  contrary  in  the  bill  of  exceptions,  and  that  the  deed 
was  executed  prior  to  Feb.  27,  1838 :  Ileld,  also,  as  heretofore,  that  an 
Auditor's  deed  need  not  be  acknowledged  or  recorded,  or  proof  produced 
that  the  pre-requisites  of  the  law  had  been  complied  with. 
A  deed,  purporting  to  be  acknowledged  before  a  Commissioner  of  deeds 
of  the  State  and  City  of  New  York,  and  without  any  certificate  of  his 
official  character,  was  offered  and  read  in  evidence :  Held,  that  no 
certificate  of  such  official  character  need  be  produced. 

Ejectment  in  the  Mercer  Circuit  Court,  brought  by  the 
appellees  against  one  Gilbert  Brewer,  tenant  of  the  a23pel- 
lant,  and  heard  before  the  Hon.  Thomas  C.  Browne  and  a 
jury,  at  the  May  term  1845,  when  a  verdict  and  judgment 
was  rendered  in  favor  of  the  plaintiffs  below.  The  defend- 
ant appealed. 

The  various  proceedings  in  the  Court  below  will  appear  in 
the  Opinion  of  the  Court. 

W.  A.  Mi7ishall,  for  the  appellant,  submitted  the  cause 
upon  an  abstract,  and  the  following  brief : 

1.  Yerdict  and  judgment  against  Thompson.  JSfo  declar- 
ation against  him,  or  any  plea  for  him,  and  no  notice  and 
copy  of  declaration  served  on  him,  or  accepted  by  him,  and 
no  plea  on  his  part  to  the  action.  For  this  the  judgment  is 
erroneous.  Without  a  plea  filed  by  Thompson,  or  his  attor- 
ney for  him,  there  was  no  appearance  on  his  part.  See 
Eject.  Law,  1839,  §  IT,  222.  The  order  of  the  Court, 
making  him  a  defendant,  required  new  pleading. 

2.  The  judgment  is  erroneous  in  overruling  defendants' 
objection  to  the  tax  deed,  there  being  no  proof  of  the  execu- 
tion of  the  deed  by  Stapp,  or  proof  of  his  signature,  nor  any 
acknowledgment  in  lieu  thereof.  But  it  is  gravely  contended 
by  the  opposite  counsel  that  the  tax  deed  is  a  Patent,  or 
equal  to  a  Patent,  and  subject  to  the  same  rules  of  construc- 
tion. But  to  set  him  right  on  the  subject,  I  refer  him  to  the 
case  of  Boardman  v.  The  Lessees  of  Meed,  6  Peters,  328, 
where  the  Supreme  Court  of  the  United  States  have  decided 
expressly  to  the  contrary. 
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.  3,  The  Auditors's  deed  is  blank  as  to  the  time  when  it  was 
made,  and  no  evidence  in  connection*  with  the  deed,  showing 
it  to  have  been  executed  before  the  commencement  of  the 
suit ;  and  by  plaintiff's  own  showing,  they  had  no  title  at  the 
time  of  the  demise  laid  in  the  declaration,  without  which 
they  ought  not  to  recover  in  ejectment.  Nor  does  it  appear 
that  the  Auditor's  deed  was  made  before  the  law  of  1833,  re- 
pealing the  law  of  1827,  which  takes  away  the  power  of  the 
Auditor  to  make  such  deed ;  see  Butler  v.  Palmei\  1  Hill's 
(]^.  T.)  R.,  where  it  is  held,  that  an  executory  right  to  redeem 
under  a  statute  not  executed  till  after  the  repeal  of  the  sta- 
tute, the  right  is  gone  by  the  repealing  clause,  pp.  334-6. 
So  here,  if  the  deed  was  not  made  till  after  the  passage  of 
the  law  of  1833,  the  Auditor's  power  to  make  the  deed  is 
gone,  and  all  deeds  made  by  him  since,  void. 

Again,  the  deed  in  question  not  being  complete  under  the 
statute  of  1827,  but  blank  as  to  the  time  when  made,  and  so 
not  in  pm'suance  of  that  law,  the  provisions  of  the  law  of 
1829,  supplemental  to  the  law  of  1827,  making  the  Auditor's 
deed  evidence  of  the 'regularity  and  legality  of  the  sale,  till 
the  contrary  is  made  to  appear,  does  not  apply  to  this  deed  ; 
and  the  plaintiff,  therefore  should  have  been  required  to 
prove  the  substantial  pre-requisites  required  by  law  under 
such  sales  before  any  title  will  pass. 

The  judgment  is  also  erroneous,  there  being  no  sufficient 
verdict  in  law  upon  which  to  found  the  judgment ;  the  ver- 
dict not  finding,  as  the  Act  "of  1839  requires,  the  nature  of 
the  estate  to  be  established  on  the  trial  of  the  cause.  To 
recover  under  this  Act,  they  must  not  only  have  a  valid  sub- 
sisting interest  in  the  premises  at  the  commencement  of  the 
action,  but  must  also  establish  the  same  on  the  trial,  and  the 
verdict  must  respond  to  the  evidence,  and  find  and  specify 
the  estate  which  shall  have  been  established  on  the  trial  by 
the  plaintiff.  This  verdict  only  finds  that  the  plaintiff"  was 
seized  of  an  estate  in  fee,  at  the  commencement  of  the  suit. 
See  Ejectment  Law,  1839,  220,  §  3,  and  224,  7th  specifica- 
tion of  the  verdict  in  §  24. 

This  proceeding  is  an  anomaly.     It    is    not  an   action  of 

VOL.  VII.  35 
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ejectment  in  the  ordinary,  or  common  law  mode,  nor  is  it  a 
proceeding  nnder  the  Ejectment  Law  of  1S39,  That  law 
confines  the  action  to  the  real  parties  in  possession,  or  exer- 
cising ownership  over  the  premises,  and  by  a  person  having 
right  or  title  at  the  time  of  trial.  See  §§  3,  4,  5,  of  Eject- 
ment Law  of  1839,  220.  There  is  nothing  in  this  Act 
authorizing  the  substitution  of  a  different  person  ;  and  if  there 
is,  there  is  nothing  in  the  record  showing  that  Thompson  was 
in  possession,  or  exercised  any  ownership  over  the  premises, 
which  is  indispensable  under  our  Ejectment  Law.  Without 
this,  or  any  declaration  against  him,  or  plea  for  him,  the 
judgment  against  him  in  this  action  is  wholly  unwarranted 
and  unprecedented.  The  authorities  and  arguments  of  plain- 
tiif 's  counsel  concerning  other  cases  of  waiver,  have  no  ap- 
plication to  this  case. 

A.  WiUiams  c&  A.  Jo/mston,  for  the  appelless,  submitted 
the  following  argument  in  writing : 

1.  The  first  error  relied  on  is,  that  there  was  no  declara- 
tion or  issue  against  Thompson.  At  the  time  he  was 
substituted  in  the  stead  of  Brewer,  as  defendant,  there  was 
a  delaration,  plea  and  issue  against  Brewer.  Thompson, 
by  the  record,  is  made  defendant  to  the  suit  and  declaration 
then  in  Court,  in  like  manner  as  representatives  are  made 
parties  to  suits,  where  the  original  parties  die  during  their 
pendency.  The  proper  suggestion  is  made  upon  the  record, 
and  the  suit  is  continued  against  the  new  parties,  in  lieu  of 
the  original  parties.  There  is  no  necessity  for  a  new  declar- 
ation ;  the  issue  remains  the  same,  to  wit :  the  title  of  the 
plaintifi",  and  the  possession  of  the  original  defendant,  at  the 
time  of  suit  brought ;  and  if  the  new  defendant  fails  to  plead 
according  to  leave  given,  he  is  understood  to  adoj)t  and  abide 
by  the  issue  already  joined. 

The  practice  of  filing  a  new  declaration  against  the  tenant, 
when  substituted  for  the  casual  ejector  under  the  old  action 
of  ejectment,  is  not  analagous.  Under  the  old  action,  the 
casual  ejector  was  a  wholly  fictitious  person,  there  was 
really  no   defendant  in  Court,  until  the  tenant  in  possession 
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came  in  and  was  made  a  party,  and  the  issue  was  in  fact 
against  Iiim,  and  involved  the  question  of  his  possession. 
But  under  our  statute,  the  suit  is  commenced  against  the 
real  defendant,  the  question  is  of  his  possession,  and  the  new 
party  on  the  record  is  admitted,  not  as  under  the  old  practice, 
to  receive  a  declaration  and  reply  to  it,  but  to  defend  the 
suit  already  brought.  He  is  substituted,  as  already  stated,  in 
the  same  manner  as  a  representative  is  substituted  on  the 
death  of  a  party,  by  a  suggestion  and  entry  on  the  record. 

If  any  formal  amendment  were  necessary  to  be  made,  the 
Courts  at  this  day  will  consider  it  as  made,  instead  of  stay- 
ing proceedings  and  directing  it  to  be  done,  so  as  to  support 
the  verdict. 

In  support  of  these  positions,  the  Court  is  referred  to  the 
following  authorities : 

Parties  appeared  by  attorneys,  there  was  no  plea  filed, 
and,  without  any  objection  being  made,  thep  went  to  trial. 
There  was  trial,  verdict,  and  judgment  for  the  plaintiff.  The 
Supreme  Court  held  there  was  no  error,  and  refused  to  set 
aside  the  judgment.     £ra2zle  v.  UsAer,  Bre.  14. 

Pending  an  appeal  in  the  Court  of  Appeals  the  defendant 
died,  and  the  cause  was  revived  against  his  executors. 
Afterwards,  the  cause  being  remanded  to  the  Court  below, 
there  was  a  trial  and  verdict,  the  executors  not  applying  to 
plead  de  novo.  The  judgment  was  arrested  on  motion,  but 
the  Court  of  Appeals  reversed  that  decision,  and  gave  judg- 
ment for  the  plaintiff,  saying  that  it  was  for  the  executors 
*  to  have  applied  to  plead  de  novo,  had  they  desired  it.  Mur- 
doch V.  Remdoii's  Ex'rs,  4  Hen.  &  Mun.  200. 

Two  pleas  were  filed,  the  general  issue  and  the  statute  of 
limitations.  Issue  was  joined  on  the  first  plea,  but  not  on 
the  second.  The  parties  went  to  trial,  the  defendant  appear- 
ing by  attorney,  and  the  defendant  had  the  benefit  of  the 
latter  plea  at  the  trial,  as  if  issue  had  been  joined.  After 
verdict  for  the  plaintiff,  the  Court  refused  to  set  aside  the 
proceedings,  and  gave  the  plaintiff  leave  to  amend,  by  making 
up  the  issue,  so  as  to  support  the  verdict.     Snyder  v.  Snyder, 
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4  Cowen,  394;  see,  also,  Coolc  v.  Biirke^  5  Taun.  164  • 
Grundy  v.  Mell,  4  Bos.  &  Puller,  28 ;  Graham's  Pr.  645. 

The  practice  in  England  was  formerly  to  stay  proceedings 
until  the  record  was  amended  in  the  Court  below,  and  then 
to  grant  o.  certiorari ,'  but  at  this  day.  Courts  will  consider  an 
amendmend  as  made,  in  cases  in  which  it  would  be  proper  to 
allow  it  to  be  made.  Stephens  v.  White^  2  Wash.  Ya.  R. 
212.  top  page  272. 

2.  There  is  no  force  in  the  second  error  relied  on. 
The  sale  was  made  under  the  law  of  ]  829,  which  has  been 
the  subject  of  adjudication  in  the  cases  of  Graves  v.   Bruen^ 

1  Gilman,  16Y,  and  Yance  v.  Schuyler^  Ibid,  160,  decided  at 
the  last  term  of  this  Court.  Deeds  offered  under  identical 
circumstances  with  this  one,  were  held  to  have  been  properly 
admitted  in  those  cases  ;  and  in  the  former  case,  it  was  held, 
that  the  Auditor's  deed,  being  a  patent  emanating  from  the 
State,  required  no  proof  of  its  execution,  &c.  The  objec- 
tion taken  in  this  case,  however,  was  for  want  of  the 
preliminary  proof  of  the  regularity  of  the  sale,  a  point  de- 
cided expressly  in  the  cases  above  quoted.  The  bill  of  ex- 
ceptions does  not  state  that  all  the  evidence  is  given  in  it, 
nor  that  the  execution  of  the  deed  was  not  proven. 

It  has  been  decided  by  this  Court,  {Gilham  v.  State  Banh, 

2  Scam.  250  ;  Ci'oss  v.  Bryant^  2  do.  42  ;  and  JReed  v.  Phillips^ 
4  do.  41 ;)  that  "an  objection,  which  might  be  obviated  by 
further  proof,  must  be  taken  and  insisted  on  at  the  trial,  or 
it  is  not  ground  of  error ; "  and,  that  "where  the  bill  of  excep- 
tions does  not  show  that  a  deed  was  objected  to,  for  want  of* 
proof  of  execution,  it  will  be  presumed  such  proof  was  made." 

3.  The  third  error  assigned  is,  that  the  deed  from  Moul- 
ton  and  others  was  improperly  admitted,  there  being  no 
certificate  from  the  clerk,  &c.  of  the  official  character  of 
the  Commissioner  pi  deeds,  who  took  the  acknowledgement. 
The  same  question  was  raised  upon  the  same  deed,  in  the 
case  of  Yance  v.  Schuyler,  1  Gilman,  160,  already  referred 
to,  which  was  decided  at  the  last  term  of  this  Court,  and  the 
deed  was  sustained. 
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4.  &  5.  The  fourth  and  fifth  assignments  are  general  and 
are  sufficiently  answered  above. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  is  an  action  of  ejectment  commenced  in 
the  Mercer  Circuit  Court  at  the  May  term,  1844,  by  the  pres- 
ent defendants  against  Gilbert  Brewer,  Declaration  and 
notice  in  the  usual  form,  and  the  defendant,  Brewer,  filed  a 
plea  of  not  guilty,  at  the  May  term  1844.  At  the  September 
term,  1844,  we  find  the  following  order  entered  after  the  ti- 
tle of  the  cause.  "  By  consent  of  parties,  it  is  ordered  by  the 
Court  that  Abel  "W.  Thompson  be  made  defendant  in  the 
place  of  the  now  defendant,  Gilbert  Brewer,  and  leave  given 
to  plead  anew  and  continued  at  the  costs  of  plaintifis."  !No 
other  pleadings  appear  in  the  case.  The  cause,  at  the  May 
term  1845,  was  entitled  as  against  AbelW.  Thompson  as  de- 
fendant, and  at  that  term  was  tried  by  a  jury,  and  a  verdict 
and  judgment  rendered  for  the  plaintiffs.  The  bill  of  excep- 
tions shows  that  the  plaintiffs  to  maintain  the  issues  on  their 
part,  offered  in  evidence  an  Auditor's  deed  without  a  date, 
signed  by  James  T.  B.  Stapp,  for  taxes  for  the  year  1831,  on 
a  sale  made  in  1832,  without  any  other  proof  of  the  sale,  or 
that  the  pre-requisites  of  the  law  had  been  complied  with. 
To  the  admission  of  this  deed,  the  defendant's  counsel  object- 
ed, for  the  reason  that  it  was  not  shown  to  have  been  made 
upon  authority  of  law,  nor  acknowledged  ;  which  objection 
was  overruled  by  the  Court,  and  the  deed  read  to  the  jury, 
and  the  defendant  excepted.  The  bill  of  exceptions  further 
shows  that  the  plaintiffs  also  offered  to  read  in  evidence  a 
deed  from  Moulton  and  others  to  plaintiffs,  which  was  acknow- 
ledged in  due  form  before  John  JST.  Taylor,  as  a  commissioner, 
to  take  the  acknowledgments  of  deeds  of  the  State  and  city 
of  New  York,  without  any  certificate  of  the  official  character 
of  the  commissioner.  The  objection  was  overruled,  the  deed 
read,  and  exception  taken. 

The  first  question  naturally  presented  for  the  considera- 
tion of  the  Court  is,  whether  the  Court  obtained  jurisdiction 
of  the  person  of  the  defendant,    Thompson.     The  solution  of 


278  SUPEEME  COURT. 

Thompson  v.  Schuyler  et  al. 

that  question  depends  entirely  upon  the  question,  whether 
Thompson  appeared  in  the  Court  below,  and  by  his  own  con- 
sent was  made  a  party  defendant  in  the  cause,  in  place  of 
Brewer,  his  tenant,  as  we  presume.  We  think  this  sufficient- 
ly appears  from  the  record.  It  appears  from  the  record  that 
at  the  September  term,  1844,  by  consent  of  parties,  Thomp- 
son was  made  defendant  in  place  of  Brewer.  By  this  we  un- 
derstand, that  the  order  was  made  with  the  consent  of 
Thompson,  as  well  as  both  the  former  parties  to  the  suit. 
But  if  there  were  any  doubts  of  this  subject  from  the  lan- 
guage of  the  order,  that  doubt  would  be  removed  by  the 
subsequent  entries  on  the  record,  which  show  that  Thomp- 
son appeared  and  defended  the  cause  at  every  step,  from  the 
time  said  order  was  entered,  till  the  final  judgment  was  ren- 
dered. We  are  of  opinion,  that  it  sufficiently  appears  that 
Thompson  was  made  defendant  by  his  own  consent,  and  was, 
as  such,  properly  a  party  to  the  suit. 

JSTo  new  declaration  was  filed  against  Thompson,  after  he 
became  defendant,  nor  was  the  original  declaration  so  altered, 
or  amended  as  to  present  his  name  as  defendant  therein. 
I^or  did  Thompson  file  any  new  plea,  but  the  cause  was  tried 
on  the  issue  as  made  up  with  Brewer,  while  he  stood  as  de- 
fendant. By  the  ejectment  law  of  1839,  fictitious  parties  are 
dispensed  with  and  the  suit  is  required  to  be  commenced 
against  the  person  in  possession,  by  the  real  plaintiff",  directly. 
Where  the  suit  is  commenced  against  a  tenant,  we  do  not 
doubt  the  right  of  the  landlord  to  appear,  and  defend  and 
control  the  cause  in  the  name  of  the  tenant,  if  he  will  indem- 
nify him  against  costs.  Nor  do  we  see  any  inconvenience  or 
impropriety  in  allowing  the  name  of  the  landlord  to  be  placed 
on  the  record  as  defendant,  in  place  of  the  tenant ;  but  there 
would  be  a  manifest  impropriety  in  going  back  and  altering 
the  declaration  so  as  to  show  that  the  case  was  originally 
commenced  against  the  landlord,  unless  he  would  file  a 
stipulation  admitting  his  possession  at  the  time  of  the  com- 
mencement of  the  suit ;  for  it  is  necessary  for  the  plaintiff  to 
show,  in  addition  to  his  title,  that  the  defendant  was  in  pos- 
session at  the  time.     On  application  of  the   landlord,  and  on 
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filing  sucli  a  stipulation,  the  Court  might  direct  the  plead- 
ings to  be  altered  as  desired.  In  this  case,  no  such  applica- 
tion was  made,  nor  did  Thompson  ever  file  a  new  plea  under 
the  leave  given  him  at  the  time  his  name  was  placed  upon 
the  record  ;  but  he  choose  to  go  to  trial  upon  the  issue  formed 
by  Brewer,  and  it  does  not  appear  but  under  that  issue  his 
rights  could  be  properly  tried. 

We  will   next  inquire  whether   the    Court  erred   in  over- 
ruling the  objections  to  the  Auditor's  deed.     To  that  deed  it 
was  objected,  Jirst,  that  it  was  not  shown  to  have  been  made 
upon  authority  of  law ;  and,  secondly,  that  it  was  not  acknowl- 
edged.    If,  under   the    first  objection,  we  are  to  understand 
that  it  should  have  been   shown   that   all   the  pre-requisites 
which  the  law  requires,  should  have  been  shown  to  have  ex- 
isted, before  the  Auditor  was    authorized  to  make   the  deed, 
in  order  to  entitle  it  to  be  read  in  evidence  to  the  jury,  it  was 
not   well  founded.     That  question  was   decided  at  the   last 
term,  in   the  case   of  Yance   v.    Schuyler,    1    Oilman,    160. 
Under  this   broad    objection,    however,  it  may  possibly   be 
said,  that  although  no  such   intimation  has  come  from  coun- 
sel, that,  as  there  is  no  date  to  the  deed,  the  presumption  is 
that  the   deed  was  made  by  the  Auditor,  after  the  27th  day  of 
February,  1833,  when  the  laws  of  1827  and  1829,  which  au- 
thorized   the  Auditor   to  make  such  deeds,  were  repealed.  («) 
The  time  of  the  execution  and  the   delivery  of  an  Auditor's 
deed  may  be  proved  by  parol,  as  well  as  of  any  other  deed, 
so  that  it  was  competent  for  the  party  to  show  by  parol,  that 
this  deed  was  made  before  the  repeal  of  the  law  under  which 
it  was  made,  and  when  the  Auditor  had  authority  to  make 
it.     This  Court   has   often    decided   the  principle,  that  when 
the  propriety  of  the  decision   depends  upon  the  state  of  the 
proof  which  may  have  been  given,  and  there  is  no  intimation 
in  the  bill  of  exceptions  that  the  proof,  which  rendered  the 
decision  proper,  was  not  given,  the  appellate  Court  will  pre- 
sume in  favor  of  the  decision  below,  rather  than  against  ij|; 
and  that  the  necessary  proof  had  been  presented,  and  we  can- 
not  doubt  that  counsel  prepare    their   bills  of  exception  in 
view  of  that  rule ;  and    in    reference  to   that  rule  they  are 

(o)  Bruce  v.  Schuyler,  4  Gil.  R.  274. 
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signed  by  the  judge.  If  the  rule  were  understood  different- 
ly, the  counsel  on  the  other  side  would  take  care  that  the 
evidence  is  in,  showing  the  propriety  of  the  decision  ;  but  as 
the  rule  is  universally  understood,  the  party  taking  the  ex- 
ception shows  affirmatively  that  the  decision  was  erroneous, 
or  at  least  show,  that  the  objection  was  made  for  the  want  of 
such  proof.  _  The  presumption  then  is,  that  there  was  proof 
tending  to  show  that  the  deed  was  made  before  the  law  of 
1829  was  repealed,  if  indeed  that  question  was  ever  raised, 
or"^thought  of  in  the  Court  below,  which  is  very  doubtful 
from  the  bill  of  exceptions.  In  the  case  of  Graves  v.  Bruen, 
decided  at  the  last  term  of  this  Court,  (1  Gilman,  167,)  it 
was  held  that  an  Auditor's  deed  need  not  be  acknowledged 
or  recorded. 

The  only  remaining  question  in  this  case  was  decided  by 
this  Court  in  that  of  Vance  v.  Schuyler,  before  referred  to 
where  it  was  held,  that  no  certificate  of  the  official  character 
of  a  commissioner  in  another  State,  before  whom  the  ac- 
knowledgment of  a  deed  is  taken,  need  be  produced,  {a) 
That  disposes  of  the  objection  to  the  deed  of  Moulton  and 
others,  which  concludes  the  examination  of  the  errors  assigned. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

LocKWooD,  J.,  dissented. 

Judgment  affirmed. 

(a)  See  Laws  of  1851,  p  143,  I  4;  La-ws  af  1869,  p  2. 


DECEMBER  TERM  1845.  281 

Sears  v.  Low. 

Luther  Seaks,  plaintiff  in  error,  v.  Daniel  Low,  defendant, 

in  error. 

Error  to  Peoria. 

A.  recovered  a  judgment  against  B.  on  which  an  execution  was  issued, 
levied  on  real  estate,  and  satisfied  by  the  sale  of  the  same.  Subsequently, 
the  plaintiff  in  the  execution  entered  a  motion  in  the  Circuit  Court  and 
procured  an  order  to  set  aside  the  execution,  levy  and  sale.    The  defend- 
ant in  execution  had  no  notice  whatever  of  the  intended  motion  :    Held, 
that  the  judgment  setting  aside  the  execution,  levy  and  sale  was  errone- 
ous, no  notice  having  been  given  to  the  opposite  party. 
Daniel  Low,  the    defendant  in  error,  recovered  a    judg- 
ment in  the  Peoria  Circuit    Court    against    the   plaintiff  in 
error,  at  the  May  term  1838.     Execution  was  issued,  levied, 
and  finally  satisfied  by  a  sale  of  real  estate.      At  the  October 
term  1810,  Low  obtained   an    order  of  Court  setting  aside 
the  execution,  levy  and    sale,  and   an  alias  execution  was 
issued.     Sears,  the   plaintiff  in    error  and  defendant  in  the 
execution,  had  no  notice  of  the  intended  application  to  set 
aside  the  execution,  &c. 

E.  N.  Powell  &  W.  F.  Bryan,  for  the  plaintiff  in  error : 
A  motion  to  quash  an  execution,  without  notice  is  irregular, 
and  cannot  be  entertained.  Cline  v.  Green,  1  Blackf.  53  ; 
Dazey  v.  Orr,  1  Scam.  635  ;  Douw  v.  Burt,  9  "Wend.  89  ; 
DoioUng  V.  Broion,  Hardin,  181 ;  Payne  v.  Cowan,  1  J.  J. 
Marsh.  12 ;  Lansing  v.  Quachenhush,  5  Cowen,  38 ;  Deloj- 
plaine  v.  Hitchcock,  6  Hill's  (K  T.)  R.  14,  17. 

These  authorities  clearly  show,  that  notice  must  be  given 
to  the  opposite  party  before  the  Court  can  rightfully  proceed 
to  set  aside  an  execution,  or  a  levy  and  sale.  The  reason  of 
this  is  manifest,  for  when  a  judgment  is  once  rendered  the 
parties  may  be  considered  as  no  longer  in  Court.  A  motion 
to  quash  an  execution  may  be  considered  as  a  new  proceed- 
ing, and  the  opposite  party  should  have  an  opportunity  to  be 
heard. 

0.  Peters,  for  the  defendant  in  error, 

1.  If  there  was  error  in  the  order  of  the  Circuit  Court  in 
VOL.  yn.  36 
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setting  aside  the  execution,  the  defendant  should  have  ap- 
plied to  the  Circuit  Court  to  correct  it,  or  brought  his  writ 
of  error  coram  vobis.  Beaubien  v.  Hamilton^  3  Scam.  216. 
This  would  have  enabled  the  j)laintiff  to  contest  it,  and  show 
that  notice  had  in  fact  been  given  him. 

2.  It  does  not  appear  affirmatively  by  the  record,  that 
notice  of  the  motion  to  set  aside  the  execution,  was  not 
given  to  Sears ;  and  this  Court  will  not  presume  that  such 
notice  was  not  given. 

In  Courts  of  law  of  general  jurisdiction  every  thing  will 
be  presumed  in  favor  of  the  proceedings.  Sarjper  v.  Bell^ 
2  Bibb,  222 ;  Heydon  v.  LocJchart,  1  do.  308  ;  Voorhees  v. 
The  Bank  of  the  U.  8.^  10  Peters,  472  ;  Commonwealth  v. 
Moore,  3  Pick.  19 Y ;  Graham  v.  Dixon,  3  Scam.  IIY. 

In  Holdridge  v.  Bailey,  4  Scam.  124,  the  Court  reversed 
the  decree,  because  the  bond  on  which  the  suit  was  founded 
did  not  appear  in  the  record ;  and  held  that  they  would  not 
presume  that  it  was  before  the  Circuit  Court  at  the  hearing ; 
but  the  distinction  is  there  taken  between  suits  in  chancery 
and  suits  at  law. 

In  all  the  cases  cited  by  the  plaintiff  in  error  from  the 
Kentucky  Reports,  it  appeared  affirmatively  that  no  notice 
of  the  motions  to  set  aside  the  executions  was  given.  The 
same  appeared  also  in  the  case  of  Dazey  v.  Orr,  1  Scam. 
535 ;  and  the  defendant  took  a  bill  of  exceptions,  showing  that 
notice  had  not  been  given  him. 

The  cases  referred  to  on  the  other  side  in  the  ISTew  York 
Reports  show,  that  they  were  original  judgments  in  the 
Supreme  Court,  and  application  was  made  to  the  Court  to 
set  aside  its  own  execution,  so  that  the  Court  could  not  say 
that  no  notice  was  given.  The  motions  were  original  pro- 
ceedings in  that  Court,  and  not  brought  there  by  error  from 
an  inferior  Court,  as  in  this  case,  and,  therefore,  no  presump- 
tion would  arise. 

3.  The  return  of  the  officer  upon  the  execution  shows  no 
valid  sale,  and  that  all  the  proceedings  upon  the  execution 
were  irregular  and  void ;  the  return  being  irregular,  the 
Circuit  Court  could  properly  proceed  to  correct  it  without 
notice  to  the  defendant.-    Payne  v.  Cowan,  1  J.  J.  Marsh.  12. 
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The  Opinion  of  the  Court  was  delivered  by 

TouNa,  J.*  This  was  a  motion  made  at  the  October  term 
of  the  Peoria  Circuit  Court,  1840,  by  Low,  the  defendant  in 
error,  who  was  plaintiif  below,  to  set  aside  an  execution 
issued  at  his  instance  on  a  judgment  obtained  by  him  in  that 
Court,  at  the  May  term  1838,  against  Sears,  for  the  sum  of 
$572.90  damages  and  costs  of  suit ;  and,  also,  to  vacate  the 
sale  of  the  real  estate  subsequently  made  by  the  sheriff 
thereon  in  the  execution  of  the  said  writ.  The  error  assigned 
by  Sears,  the  plaintiff  in  error,  is,  that  the  motion  was  im- 
properly entertained  by  the  Com-t  below,  and  an  ex  parte 
order  erroneously  made  thereon  setting  aside  the  execution, 
and  the  levy  and  sale  made  thereon  by  the  sheriff,  without 
notice  to  Sears,  who  was  defendant  in  the  judgment  upon 
which  the  execution  was  issued. 

It  appears  by  the  record  filed  in  this  case,  that  Low,  the 
defendant  in  error,  recovered  a  judgment  in  the  May  term 
of  the  Peoria  Circuit  Court,  1838,  against  Sears,  the  plaintiff 
in  error,  for  the  sum  of  $572.90  damages  and  costs,  with  an 
agreement  that  the  execution  should  be  stayed  until  the  first 
day  of  the  follovring  month  of  September ;  that  on  the  31st 
of  October,  1838,  Low  caused  an  execution  to  be  issued  on 
said  judgment  for  the  said  sum  as  damages,  and  $8.87  costs, 
directed  to  the  sheriff  of  Peoria  county,  and  returnable  in 
ninety  days  from  the  date  thereof;  and  that  said  execution 
came  to  the  hands  of  the  said  sheriff,  and  was  afterwards 
returned  by  him  to  the  Clerk's  office,  with  the  following 
indorsements  thereon: 

1.  "  The  vdthin  execution  came  to  my  hands  this  1st  day 
November,  1838,  at  2  o'clock." 

2.  "Received  on  the  within  execution  the  sum  of  $175.78, 
in  part  payment  of  the  same.     January  21st,  1839. 

Thomas  Bryant,  S.  P.  C." 

3.  "  Levied  on  lot  ]^o.  9,  in  block  No.  37  in  Hale's  addi- 
tion to  Peoria,  and  sold  the  same  for  $450.50,  this  21st  of 
January,  1839.  Thomas  Bryant,  S.  P.  C." 

*  Wilson  C.  J.,  did  not  eit  in  this  case. 
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There  appears   also  among  the  papers  in   the  suit,  but  not 
attached  to    the   execution,    a    certificate  of  appraisement  as  ■ 
follows,  to  wit : 

"We,  the  undersigned,  having  been  summoned  and  sworn 
by  Thomas  Bryant,  sheriff  of  Peoria  county,  to  value  and 
appraise  lot  No.  9  in  block  'No.  37,  in  Hale's  addition  to  Peo- 
ria, do  value  the  same  at  $2500.  Given  under  our  hands  and 
seals  this  21st  of  January,  1839." 

"  Samuel  Yeacock,  [seal.] 
Abraham  Laveille,  [seal.] 
Seth  Fulton,"  [seal.] 

At  the  October  term  1840,  Low,  by  his  attorney,  submit- 
ted a  motion  to  set  aside  the  execution,  levy  and  sale,  and 
had  judgment  at  the  same  term,  without  notice  to  Sears,  and 
without  any  appearance  on  his  part,  setting  aside  the  execu- 
tion and  sale  of  the  lot  in  Peoria,  made  thereon  by  the  sheriff, 
and  awarding  an  alias  execution  upon  said  judgment. 

JF*er  Curiam.  This  judgment  is  erroneous,  as  no  notice 
of  the  motion  appears  by  the  proceedings  to  have  been  given 
to  Sears,  which  we  hold  was  necessary,  as  the  parties  were 
out  of  Court,  before  such  an  order  could  properly  have  been 
made  to  the  prejudice  of  the  defendant,  without  aflx)rding 
him  an  opportunity  of  showing  that  there  was  no  irregularity 
in  the  execution  itself,  or  in  the  sheriff's  conduct  under  it 
an  making  the  sale,  or  of  making  a  cross  motion,  if  necessary, 
to  correct  the  irregularities  complained  of,  if  they  were  in- 
formal and  voidable  only,  and  of  such  a  character  as  would 
authorize  the  making  of  such  amendments,     (a). 

Judgment  reversed  with  costs. 

Judgjnent  reversed. 

(a)  Turney  v.  Saunders^  3  Gil.  R.  239  and  note. 
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James  Hill,  plaintiff  in  error,  v.  John.  M.  Ward,  defendant 

in  error. 

Error  to  Williamson. 

By  the  Act  of  July  21,  1837,  exceptions  may  be  taken  to  opinions  or  deci- 
sions of  the  Circuit  Court  overruling  motions  in  arrest  of  judgment,  mo- 
tions for  new  trials  and  continuance  of  causes,  and  the  party  excepting 
may  assign  for  error  any  opinions  so  excepted  to. 

In  giving  or  refusing  instructions  in  matters  of  law,  it  is  the  duty  of  a  Court 
to  look  at  the  whole  record  and  evidence  in  the  cause,  and  if,  upon  such 
examination,  they  are  found  to  be  appropriate  and  pertinent,  they  should 
be  given.  In  short,  the  Court  should  give  a  legal  instruction  when  asked, 
if  applicable  to  the  case  u^nder  consideration,  and  refuse  the  same,  though 
it  may  be  strictly  a  legal  proposition  and  founded  upon  the  hypothesis 
that  the  jury  believe  certain  facts  which  may  be  material  to  the  issue, 
provided  no  evidence  has  been  offered  in  support  of  the  supposed  state 
of  facts. 

A  party  cannot  except  to  the  opinion  of  the  Court  in  giving  or  refusing  in- 
structions, except  at  the  time  they  are  given  or  refused. 

Every  man  has  a  right  to  construct  a  mill  dam  upon  his  own  land,  but  in  so 
doing,  he  must  be  cautious  that  he  does  no  injury  to  another.  He  can- 
not interfere  with  his  neighbor's  rights  and  privileges,  or  set  back  the  wa- 
ters of  a  stream  one  foot  upon  his  land,  without  rendering  himself  liable 
to  damages  commensurate  with  the  injury  sustained,  unless  he  has  so 
long  enjoyed  his  privilege  as  to  confer  upon  him  a  prescriptive  right,  (a) 

Trespass  on  the  Case  in  tlie  Williamson  Circuit  Court, 
brought  bj  the  plaintiff  in  error  against  the  defendant  in 
error,  and  heard  before  the  Hon.  Walter  B.  Scates  and  a 
jury,  at  the  April  term  1844.  The  jury  rendered  a  verdict 
for  the  defendant.  The  testimony  in  the  cause,  and  the  in- 
structions asked,  appear  in  the  Opinion  of  the  Court. 

L.  Trumhull^  for  the  plaintiff  in  error. 

A  bill  of  exceptions  ought  to  contain  enough  of  the  case  to 
show  the  materiality  of  the  instructions  asked  for.  Evans  v. 
Loh\  2  Scam.  515 ;  Cummings  v.  McKinney,  4  do.  58  ;  McKee 
V.  Ingalls,  lb.  34. 

A  party  cannot  assign  for  error  the  refusal  of  the  Court  to 
give  certain  instructions,  unless  he  excepts  at  the  time  to 
the  decision  of  the  Court  refusing  the  instructions.  Leigh 
V.  Hodges,  3  Scam.  17 ;  Archer  v.  Hubhell,  4  Wend.  514 ; 
Wardell  v.  Hughes,  3  do.  418. 

(a)  Stout  V.  McAdams,  2  Gil.  R.  67  and  notes. 
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The  refusal  of  a  Court  to  give  a  proper  instruction,  was 
held  a  proper  cause  for  granting  a  new  trial.  Fisher  v. 
Bridges^  4  Blackf.  519. 

A  new  trial  shall  be  granted  if  the  Judge  misdirect  the 
jury.     Anon.  2  Salk.  649  ;  2  Duer's  Pr.  128 ;  2  Tidd's  Pr.  908. 

A  new  trial  ought  to  be  granted,  if  such  instruction  as 
asked  for  should  have  been  given.  Corhin  v.  Brown^  14 
Pick  311. 

In  this  case  the  instructions  asked  were  proper  and  should 
have  been  given.     Stout  v.  McAdams,  2  Scam.  67. 

I).  J.  Baker^  for  the  defendant  in  error. 

Where  there  is  testimony  on  both  sides,  the  Court  will  not, 
as  a  general  rule,  grant  a  new  trial.  Lewis  v.  Peake^  7 
Taun.  153 ;  Graham  on  I^ew  Trials,  362,380. 

The  awarding  of  new  trials  on  the  testimony  was  formerly 
within  the  discretion  of  the  Court,  and  the  statute  has  not 
varied  the  rule  much. 

It  is  for  the  jury  to  decide,  when  there  is  testimony  on  both 
sides.  Johnson  v.  Moulton,  1  Scam.  532 ;  Webster  v.  Vick- 
ers,  2  do.  29T ;  Eldredge  v.  Huntington^  lb.  538. 

Courts  will  not  grant  new  trials,  where  ^^.ndictive  dama- 
ges only  are  sought  to  be  recovered,  or  merely  nominal  dam- 
ages. Johnson  v.  Weedman^  4  Scam.  497,  and  cases  there 
cited. 

Trumbull^  in  reply,  cited  Musgrave  v.  Nevinson^  2  Lord 
Raym.  1360 ;  Graham's  Pr.  631 ;  and  cases  before  cited. 

The  Opinion  of  the  Court  was  delivered  by 

PuEPLE,  J.  The  plaintiff  brought  an  action  of  trespass  on 
the  case  against  the  defendant  in  the  Williamson  county  Cir- 
cuit Court  to  recover  damages  for  an  alleged  injury  occa- 
sioned by  the  erection  of  a  mill  dam  by  the  defendant,  and 
the  consequent  flowing  and  setting  back  the  water  of  a  stream 
upon  the  plaintiff's  land,  thereby  rendering  a  certain  ford  on 
said  land  inconvenient  to  pass,  and  injuring  and  destroying 
plaintiff's  mill  seat  on  said  stream  and  land,  and  preventing 
him,  plaintiff,  from  proceeding  in  the  erection  and  construction 
ol  said  plaintiff's  mill  dam  and  mill. 
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The  cause  was  tried  upon  the  general  issue.  The  whole 
evidence  in  the  case  is  contained  in  the  bill  of  exceptions, 
and  is  substantially  as  follows  :  The  plaintiff  in  the  first  place 
introduced  the  records  of  the  County  Commissioners'  Court, 
showing  that  some  time  in  June,  1839,  he  had  procured  and 
caused  to  be  executed  a  writ  of  ad  quod  damnum^  prepara- 
tory to  the  erection  of  a  mill  upon  his,  plaintifl^'s  land.  He 
then  read  in  evidence  a  Patent  from  the  United  States  to 
him  for  the  north  east  quarter  of  the  north  west  quarter  of 
section  twenty  four  (24),  ten  (10)  south,  two  (2)  east,  being 
the  same  land  mentioned  iu  plaintiff's  declaration,  for  the 
injury  to  which  he  claims  damages  in  this  case. 

John  L.  Perry  testified,  that  plaintifi"  commenced  getting 
his  timbers  for  a  mill  frame  and  dam  in  1839  or  1840  ;  that 
they  were  put  into  the  frame  and  dam ;  that  the  dam  was  very 
substantial  work  as  far  as  finished  ;  that  the  mill  then  in  ope- 
ration is  not  of  much  consequence ;  that  the  frame  work  of 
the  mill  is  good  and  permanent ;  that  the  mill  site  is  a  tolera- 
ble good  one,  if  not  obstructed ;  that  there  is  back  water  in 
an  ordinary  stage  of  water  immediately  below  Hill's  dam 
from  one  and  a  half  to  two  feet  deep ;  that  the  water  at  the 
ford  next  below  and  about  two  hundred  yards  from  Hill's 
dam  on  Hill's  land  before  Ward's  mill  was  built,  in  a  common 
stage  of  water,  was  about  two  feet  deep  ;  that  since  the  build- 
ing of  "Ward's  dam,  in  a  like  stage  of  water,  witness  had 
crossed  at  the  ford,  and  the  water  ran  into  his  wagon  bed, 
the  bottom  of  which  was  about  three  and  a  half  feet  high ; 
that  the  water  in  such  a  stage  is  over  Hill's  mill  wheel ;  that 
Hill's  wheel  could  not  do  any  good  in  that  condition ;  that 
the  fa,ll  in  the  bed  of  the  creek,  as  far  as  witness  went,  was 
twenty  tliree  and  three  fourths  inches ;  that  at  the  time  above 
stated  since  the  building  of  defendant's  dam,  the  current 
immediately  below  Hill's  dam  did  not  convey  corn  cobs 
thrown  in  by  witness  to  any  perceivable  distance  in  one 
hour's  time  ;  that  the  mill  dam  and  mill  site  of  the  plaintiff, 
with  good  stones,  good  wheel  and  dam  ten  feet  high  would 
be  worth  six  or  seven  hundred  dollars ;  that  the  site  and  work 
of  the  plaintiff,  as  they  now  exist,  if  unobstructed  by  back 
water,  would  be  worth  about  two  hundred  dollars. 
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On  cross  examination  witness  stated,  that  the  plaintiff's 
mills,  as  they  now  are,  if  the  privilege  were  unobstructed  by 
back  watei",  would  not  be  worth  tending ;  that,  in  his  opin- 
ion, plaintiff's  wheel  should  have  been  set  considerably 
higher ;  that  he  was  not  a  mill-wright. 

James  L.  Ramsey  testified,  that  in  the  night  when  Ward 
was  not  grinding,  the  water  immediately  below  Hill's  mill 
dam  would  rise  five  inches,  and  thereby  prevent  plaintiff 
from  using  his  mill,  and  that  it  would  fall  the  same  when 
Ward's  mill  had  run  during  the  day,  so  that  Plill  could  grind 
at  his  mill ;  that  Hill  cannot  grind  when  Ward's  dam  is  full ; 
that,  at  such  time,  the  water  immediately  below  Hill's  dam 
is  three  feet  eight  inches  deep ;  that  Hill's  mill  site  is  the  best 
on  the  creek  ;  that  he  is  well  acquainted  with  the  creek  and 
knows  of  no  cause,  except  Ward's  dam,  for  the  rising,  falling, 
and  depth  of  the  water  below  Hill's  dam. 

On  cross  examination  he  stated,  that  the  lower  part  of  Hill's 
mill  wheel  is  about  twelve  inches  below  the  present  bed  of 
the  creek,  and  above  low  water  mark.  On  further  direct 
examination,  he  stated  that  Hill  could  not  complete  his  mill 
and  dam  on  account  of  the  depth  of  water  below  it  at  an 
ordinary  stage  ;  that  Hill's  dam  is  about  four  feet  high  at  the 
upper  jDart  and  about  one  foot  high  at  the  lower  end  of  the 
slope. 

Jeremiah  Claxton  testified,  that  Ward's  mill  dam  at  a  good 
stage  of  water  prevents  any  current  of  consequence  between 
it  and  Hill's  dam,  and  that  he  knows  of  nothing  to  occasion 
this  want  of  current,  except  Ward's  dam, 

James  Simmons  testified,  that  at  a  common  grinding 
stage,  the  water  is  entirely  level  between  the  two  dams  ;  that 
the  creek  is  not  as  it  used  to  be  ;  believes  there  is  back  water 
immediately  below  Hill's  dam  at  such  a  stage ;  that  he  knows 
of  nothing  to  cause  it  but  Ward's  dam  ;  that  Hill  commenced 
building  his  mill  four  years  ago  this  spring ;  and,  on  cross 
examination,  he  stated,  that  there  is  back  water  at  Hill's 
dam  when  the  water  is  but  just  running  over  Ward's  dam ; 
that  when  Ward  is  grinding,  there  is  some  little  current 
between  the  two  dams ;  that  some  sand  was  dug  out  of  the 
creek    where    Hill's   mill   frame    and   wheel  were  put,  and 
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thrown  on  the  opposite   side  on  the   bed   of  the  creek,  which 
narrowed  the  channel. 

Felix  S.  Boyd  stated,  that  the  stream  below  Hill's  dam 
before  Ward's  was  built  had  a  fine  current ;  that  now  it  has 
the  appearance  of  back  water  between  the  two  dams ;  that 
he  had  crossed  at  the  ford  before  Ward's  dam  was  built ;  that 
at  an  ordinary  stage,  the  water  there  is  more  than  a  foot 
deeper  than  before  Ward's  dam  was  built ;  that  Hill  com. 
menced  building  his  dam  in  the  spring  of  1840. 

On  cross  examination  he  stated,  that  the  ford  was  not  far 
from  three  hundred  yards  below  Hill's  dam,  and  that  the 
water  now  eddies  much  immediately  below  the  said  dam. 

Peter  Ollis  stated,  that  he  knew  the  creek  before  the  dams 
were  built ;  that  the  water,  at  the  ford,  at  a  common  stage, 
was  never  upwards  of  three  feet  deep. 

Daniel  Ollis  stated  that  the  water  of  the  ford  last  spring 
at  a  little  above  the  ordinary  stage  was  about  to,  or  did  run 
over  the  back  of  his  horse ;  that  the  water  was  up  "  right 
smart." 

Samuel  Bates  stated,  that  he  knows  the  ford  was  very  much 
deeper  than  it  was  before  Ward's  dam  was  built ;  the  water  is 
from  three  feet  five  inches,  to  four  feet  deep  at  an  ordinary 
stage  ;  on  Saturday,  at  a  common  stage  of  water,  when  Ward  is 
running  his  mill,  the  water  is  low  at  Hill's,  mill,  and  on  the 
Sunday  following,  without  any  rise  in  the  creek  when  Ward 
is  not  grinding  or  running  his  mill,  the  water  is  much  deeper ; 
that  the  ford  may  be  near  a  quarter  of  a  mile  below  BUll's  mill. 

R.  T.  Kelly  testified,  that  the  ford  was  considerably 
deeper  than  before  Ward's  dam  was  built ;  that  a  year  ago 
last  spring  and  before  Ward's  dam  was  built ;  that  a  year  ago 
last  spring  and  since  Ward's  dam  was  built,  on  Sunday 
morning  when  Ward  was  not  grinding,  he  crossed  the  ford 
and  returned  in  the  afternoon  of  the  same  day;  that  there 
had  been  no  rain  that  day  nor  for  a  long  time  previous ;  that 
the  streams  were  generally  falling ;  that  on  his  return,  the 
water  at  the  ford  had  risen  seven  or  eight  inches,  and  was 
mid  way  to   his  horse's    sides,  the   horse  being  fifteen  and  a 
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half  hands  high ;  that  he  lived  on  the  same  creek  and  the 
waters  of  the  creek  elsewhere  were  falling. 

Elijah  Tippey  testified,  that  he  saw  a  mark  immediately 
below  Hill's  dam  at  a  time  when  the  water  was-  at  an  ordinary 
stage,  and  the  water  was  then  thirteen  inches  below  that  mark 
at  the  surface ;  went  on  down  to  Ward's  mill  examining  and 
could  see  no  current  between  the  dams,  and  the  water  on 
Ward's  dam  lacked  about  the  same  measurement  of  being 
to  the  top  of  that  dam ;  the  creeks  all  along  between  the 
dams  looked  like  back  water ;  water  at  this  time  two  feet 
deep  immediately  below  Hill's  dam  at  the  wheel. 

James  Prickett  testified,  that  the  water  between  the  two 
dams  at  a  common  stage  does  not  run  as  it  did  before  Ward's 
dam  was  built. 

This  was  all  the  plaintiff's  evidence. 

The  defendant  then  proved  by  Cadworth  Harrison,  that  he 
was  at  Hill's  mill  with  Daniel  Simmons  a  year  ago  last  spring, 
and  the  water  was  then  running  from  his  dam  and  works  like 
a  mill-tail ;  that  he  had  known  the  creek  and  mill  site  twenty 
years,  and  can  see  no  difference  since  Ward's  dam  was  built ; 
had  not  seen  Hill's  mill  before  that  time ;  that  they  were 
bully  works ;  that  the  water  was  rippHng  off,  and  apparently 
run  as  fast  as  it  would,  had  Ward's  dam  been  out  of  the 
creek ;  that  the  ford  was  two  or  three  hundred  yards  below 
Hill's  mill. 

Daniel  Simmons  stated,  that  he  had  known  the  creek  for 
nine  years  ;  that  he  was  at  the  mill  with  Harrison ;  that  there 
was  a  current  at  Hill's  mill  then ;  always  a  current  there  ;  that 
the  ford  was  dug  out ;  that  there  was  a  channel  made  there  to 
let  out  the  water,  which  had  settled  in  a  pool  above  at  a  very 
dry  time ;  that  the  current  between  the  two  dams  was  not 
near  as  swift  as  formerly  ;  that  at  the  time  Harrison  was  there, 
the  current  was  slow. 

Daniel  R.  Pulty  testified,  that  he  was  at  Hill's  dam  in 
March  ;  that  there  was  then  three  or  six  inches  of  water  on 
the  dam  running  over ;  that  he  threw  in  chunks  below  which 
floated  off  very  slow ;  water  at  the  same  time  running  over 
Ward's  dam,  and  Ward's  mill    was  sawing  and  grinding ;  that 
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he  was  seldom  at  either  mill;  that  at  this  time  there  was 
eighteen  inches  water  on  the  apron  where  Hill's  mill  was  set. 

J.  C.  Thompson  stated,  that  he  had  not  been  often  at  Hill's 
mill ;  that  once  when  he  was  there,  there  appeared  to  be  a 
pert  current  at  the  ford ;  that  the  water  was  running  much 
over  the  dam  and  from  the  mill ;  that  the  water  lacked  some 
inches  of  coming  to  the  top  of  the  timber,  which  he  sup- 
posed lay  upon  the  mud  sill  of  Hill's  dam ;  that  one  of  the 
timbers  washed  off  Ward's  dam  a  year  or  two  since,  ten  or 
twelve  inches  in  diameter ;  that  there  was  but  little  current 
at  Hill's  mill  below ;  that  it  was  plainer  at  the  ford ;  don't 
know  that  he  saw  the  timber,  which  lay  upon  the  mud  sill  of 
Hill's  dam ;  water  may  have  been  three  feet  deep  immediately 
below  Hill's  dam  and  works ;  water  at  the  same  time  running 
over  Ward's  dam,  and  Ward's  mill  grinding  and  sawing. 

Monroe  Townsend  stated,  that  when  he  was  at  the  two 
mills,  water  was  running  over  Ward's  dam  and  lacked  three 
or  four  inches  of  being  up  to  the  top  of  the  timber,  which  he 
supposed  lay  on  the  mud  sill  of  Hill's  dam,  and  was  sixteen 
or  eighteen  inches  deep  on  the  foundation,  or  apron  of  his 
mill  wheel,  and  was  running  over  his  dam;  threw  in  chips; 
water  did  not  run  like  live  water;  run  a  little  like  live  water 
close  to  Hill's  mill;  Ward's  mill  grinding  and  sawing  at  this 
time. 

This  was  all  the  defendant's  evidence.  Upon  this  evidence 
the  jury  found  the  issue  in  favor  of  the  defendant. 

The  plaintiff's  counsel  moved  for  a  new  trial  for  the  fol- 
lowing reasons: 

1.  That  the  verdict  was  contrary  to  law; 

2.  That  the  verdict  was  against  evidence;  and 

3.  The  Court  erred  in  refusing  to  give  the  jury  the  fol- 
lowing instructions  asked  by  the  plaintiff,  to  wit: 

"  That  there  cannot  be  any  doubt,  that  every  flowing  or 
throwing  water  upon  the  land  of  another  is  such  an  act  as 
entitles  the  individual  injured  to  his  action,  and  even  if  the 
act  of  one  person  be  in  itself  lawful,  jet,  if  in  its  conse- 
quences it  necessarily  damages  the  property  of  another,  the 
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party  occasioning  the  damage  is  liable  to  make  reparation 
equal  to  the  injury  he  has  caused." 

"  By  building  a  mill  dam,  one  does  not  acquire  any  right  to 
ovreflow  the  land  of  his  neighbor,  whether  his  neighbor  has  a 
mill  or  not,  every  one  must  use  his  own  property  as  not  to  in- 
jure another." 

"  That  if  the  jury  believe  from  the  evidence,  that  the  plain- 
tiff could  have  raised  his  wheel  so  as  to  avoid  the  injury 
which  may  have  been  occasioned  by  the  back  water,  if  any, 
and  still  employ  his  head  water  to  every  advantage,  yet  such 
a  state  of  case  cannot  affect  the  plaintiff's  right  to  recover 
damages  in  this  action." 

The  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  in  favor  of  the  defendant.  Tlie  assignments  of 
error  in  this  case,  call  in  question  the  correctness  of  the 
decision  'of  the  Court  in  overruling  the  motion  for  a  new 
trial. 

Before  the  passage  of  the  statute  of  this  State,  of  the  21st 
day  of  July,  183Y,  (Session  Laws,  109,)  the  granting  or  re- 
fusing a  new  trial  rested  in  the  discretion  of  the  Court  be- 
fore which  the  case  was  tried,  and  could  not  be  assigned  for 
error.  By  the  Act  referred  to,  exceptions  may  be  taken  to 
opinions  or  decisions  of  the  Circuit  Court  overruling  motions 
in  arrest  of  judgment,  motions  for  new  trials  and  continu- 
ances of  causes,  and  the  party  excepting  may  assign  for  error 
any  opinion  so  excepted  to.  This  rule  being  thus  established, 
I  will  proceed  to  consider  whether  there  is  such  error  in 
the  record  and  proceedings  in  this  case  as  will  warrant  a  re- 
versal of  the  judgment. 

It  seems  to  have  been  conceded  upon  the  argument  of  the 
cause,  that  the  instructions  before  set  out,  asked  for  by  the 
plaintiff's  counsel,  and  which  the  Court  refused,  were  law ; 
and  1  apprehend  it  would  scarcely  be  contended  that  they 
were  not  applicable  to  the  issue  and  tlie  evidence  produced 
upon  the  trial.  In  the  opinion  of  the  Court,  they  are  not,  as 
is  contended  by  the  defendant's  counsel,  abstract  propositions 
of  law  merely,  having  no  necessary  connection  with  the  case 
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before  the  Court,  and  that  they  might,  and  should  properly 
have  been  given  to  the  jury.  The  ground  assumed  by  the 
defendant's  counsel,  that  these  instructions  should  have 
been  based  upon  the  hypothesis  that  the  jury  believed  certain 
facts  from  the  evidence,  is  untenable. 

In  giving  or  refusing  instructions  in  matters  of  law,  it  is 
the  duty  of  the  Court  to  look  at  the  whole  record  and  evidence 
in  the  cause,  and  if,  upon  such  examination,  they  are  found 
to  be  appropriate  and  pertinent,  they  should  be  given.  In 
short,  the  Court  should  give  a  legal  instruction  when  asked, 
if  applicable  to  the  case  under  consideration,  and  refuse 
the  same,  though  it  may  be  strictly  a  legal  proposition,  and 
founded  upon  the  hypothesis  that  the  jury  beheve  certain 
facts  which  may  be  material  to  the  issue,  provided  no  evi- 
dence has  been  offered  in  support  of  the  supposed  state  of 
facts. 

The  Court  is  of  opinion,  that  the  instructions  desired  by 
the  plaintiff's  counsel  in  this  case  were  proper  and  pertinent, 
and  that  if  an  exception  had  been  taken  at  the  time  they  were 
refused,  such  refusal  would  have  been  error.  This,  as  ap- 
pears from  the  record,  was  not  done,  and  it  was  not  until 
after  the  jury  had  returned  their  verdict,  that  the  plaintiff 
sought  indirectly  on  a  motion  for  a  new  trial  to  except  to  the 
ruling  of  the  Court  in  refusing  these  instructions,  with  which, 
at  the  time  of  the  decision,  he  manifested  no  dissatisfaction. 
The  doctrine  that  a  party  cannot  except  to  the  opinion  of  a 
Court  in  giving  or  refusing  instructions,  except  at  the  time 
they  are  given  or  refused,  is  distinctly  settled  by  this  Court 
in  the  case  of  Leigh  v.  Hodges^  3  Scam.  15,  and  it  needs  no 
argument  nor  authority  to  prove,  that  a  party  cannot  be  per- 
mitted to  assign  for  error  in  this  Court  any  decision  or 
opinion  of  the  Circuit  Court  made  or  expressed  during  the 
progress  of  a  cause,  in  the  propriety  of  which,  at.  the  time 
of  its  occurrence,  he  silently  acquiesced. 

Ought  this  judgment  to  be  reversed  upon  the  ground  that 
the  verdict  is  against  evidence?  At  this  day  there  can 
scarcely  arise  any  dispute  as  to  the  law  upon  this  point. 
Without  the  trouble  of  reference  to  any  particular  authori- 
ties, it  is  sufficient  to  say  in  general  terms  that  a  new  trial 
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will  not  be  granted,  unless  the  verdict  of  the  jury  is  strongly 
and  palpably  against  the  weight  of  evidence. 

A  bare  preponderance  of  testimony  is  not  sufficient  to 
warrant  such  interference  of  the  Court,  and  when  there  is 
any  serious  conflict  in  the  testimony  delivered  by  the  wit- 
nesses on  either  side,  the  jury  are  the  peculiar  and  proper 
judges  of  the  credibility  of  the  witnesses,  and  of  the  weight, 
force  and  eflfect  to  be  attached  to  their  several  and  respective 
statements.  For  these  reasons,  Courts  of  law  have  at  all 
times  been  reluctant  to  interfere  with  the  verdicts  of  juries 
on  the  account,  solely,  of  such  verdicts  being  contrary  to  the 
evidence. 

To  determine  how  these  rules  of  law  are  to  be  applied  to 
the  present  case,  a  somewhat  careful  examination  of  the 
substance  of  the  whole  testimony  is  required.  The  evidence 
on  the  part  of  the  plaintiff  shows,  in  the  first  place,  that  he 
was  the  owner  of  the  tract  of  land  described  in  his  declara- 
tion ;  that  in  the  spring  of  1840,  after  having  procured  the 
execution  of  a  writ  of  ad  quod  damnum,  he  proceeded  to 
commence  the  erection  and  construction  of  a  mill  dam  and 
mill  upon  land  which,  by  several  of  the  witnesses,  was  called 
his,  plaintiff's,  land ;  that  upon  this  land  there  was  a  mill 
seat,  as  good  as  any  other  upon  the  creek  ;  that  two  hundred 
or  three  hundred  yards  below  this  place,  upon  the  same  land, 
there  was  a  ford  where  the  plaintiff  and  others  had  been 
accustomed  to  cross  the  stream.  So  far  the  plaintiff's  testi- 
mony is  undisputed  by  any  one  witness.  The  plaintiff  then 
proceeds  to  prove  by  the  testimony  of  ten  witnesses,  who 
were  and  for  a  long  time  previous  had  been  conversant  with 
the  premises  both  before  and  after  the  erection  of  defendant's 
dam,  that  his  mill  and  the  operations  thereof  were  obstructed 
by  back  water  from  the  defendant's  dam.  These  witnesses 
do  not  all  testify  to  the  same  facts,  but  their  evidence  all 
tends  to  the  same  point.  They  detail  such  a  multiplicity  of 
facts  and  circumstances  as,  in  our  judgment,  render  it  utterly 
impossible,  that  the  plaintiff  can  have  sustained  no  injury 
from  the  water  thrown  back  upon  him  by  defendant's  dam, 
and  till  that  these  witnesses  have  testified  truly. 

Some   of  the  witnesses   state,    that  the  plaintiff  was  pre- 
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vented  from  speedil}^  completing  his  dam  on  account  of  the 
back  water ;  others,  that  there  was  a  current  both  at  the  dam 
and  ford  before  defendant's  dam  was  built,  and  none  since 
that  time  at  either  place,  except  in  times  of  high  water,  or 
when  defendant's  mill  was  in  operation ;  that  when  defend- 
ant's dam  was  full,  and  his  mill  idle,  plaintiff  could  not  use 
his  mill,  and  that,  at  such  times,  the  water  would  rise  several 
inches  in  a  night  immediately  below  plaintiff's  dam,  when 
the  same  stream  in  all  other  places  would  be  gradually  fall- 
ing ;  and  that  the  water  immediately  below  plaintiff's  dam, 
would  alternately  rise  and  fall,  as  defendant's  mill  was  stand- 
ing still,  or  in  operation ;  that  when  defendant's  dam  was  not 
full,  plaintiff  could  use  his  mill,  otherwise  when  the  same 
had  been  partially  drawn  off;  that,  upon  the  same  day,  with- 
out any  change  of  weather,  or  recent  previous  rains,  the 
water  at  the  ford  would  rise  and  fall  seven  or  eight  inches, 
corresponding  to  the  manner  in  which  defendant  used  his 
mill;  that,  in  ordinary  stages,  and  when  defendant's  mill  is 
idle,  the  water  appears  to  be  entirely  dead  and  level  between 
the  two  dams. 

To  rebut  the  irresistible  conviction  which  the  testimony  of 
these  numerous  witnesses  forces  upon  the  mind,  the  defend- 
ant proves  by  Harrison,  that  at  onetime  after  defendant's  dam 
was  built,  he  was  at  plaintiff's  mill  in  company  with  David 
Simmons,  and  to  use  the  witness'  expression,  "  the  water  was 
running  from  the  dam  like  a  mill  tail ;"  that  he  had  known 
the  stream  for  twenty  years,  and  could  see  no  difference  in 
the  current  now  and  before  the  erection  of  defendant's  dam. 

The  Court  are  of  opinion,  that  placing  entire  reliance 
upon  the  testimony  of  this  witness,  so  far  as  he  states  any 
facts,  yet  in  so  much  as  it  conflicts  with  the  general  evidence 
of  the  plaintiff,  it  cannot  be  permitted  to  prevail.  He  had 
not,  as  appears  from  his  evidence,  been  at  the  plaintiff's 
mill  before,  and  his  statement  in  relation  to  the  current  at 
that  time  in  some  degree  conflicts  with  the  evidence  of  de- 
fendant's  next  witness,  Simmons,  who  was  with  him,  and 
who  states  that  the  current  there  was  not  near  as  rapid  as  it 
was  before  the  construction  of  defendant's  dam. 
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The  introduction  of  both  these  witnesses  by  the  defendant 
is,  as  far  as  this  Court  for  the  purposes  of  this  trial  can  judge, 
equivalent  to  an  admission  on  his  part  that  they  are  entitled 
to  equal  credit.  By  calling  upon  them  to  testify  in  his  be- 
half, he  vouched  for  the  character  and  integrity  of  both.  He 
cannot  be  permitted  to  discredit  either ;  and  without  any  ex. 
press  evidence  in  the  record  to  the  contrary,  the  Court  will 
presume,  that  so  far  as  their  means  of  knowledge  was  equal, 
the  same  reliance  might  be  placed  upon  the  testimony  of  each. 

The  one  states,  that  he  could  see  no  difference  between  the 
current  at  that  time,  than  before  the  erection  of  defendant's 
dam  ;  the  other,  that  he  could.  If  these  witnesses  were  alike 
intelligent,  and  had  the  same  means  of  information,  their  ev- 
idence might  properly  be  considered  as  balanced  and  proving 
nothing  in  the  cause.  Yet,  if  the  jury  had  given  full  cre- 
dence to  the  one,  and  entirely  discarded  the  other,  we  cannot 
perceive  how,  from  the  whole  evidence,  they  could  have  ar- 
rived at  their  conclusion. 

Where  so  many  witnesses  testify  to  facts  which  can  leave 
no  reasonable  doubt  on  the  mind,  a  jury  are  not  at  liberty  to 
presume,  and  this  Court  will  not  infer  that  the  current  of  this 
stream  was  not  obstructed  and  flowed  back  upon  the  plain- 
tiff's land,  because  one  witness,  although  he  had  known  the 
stream  for  twenty  years,  did  not  perceive  it.  This  witness 
states  no  specific  facts  upon  which  he  founds  his  opinion,  ex- 
cept his  long  acquaintance  with  the  stream,  and  one  obser- 
vation made  at  the  mill,  without  any  of  those  practical  ex- 
periments which  give  such  additional  weight  to  the  charac- 
ter of  the  plaintiff's  testimony ;  and  without  any  design  to 
reflect  in  any  degree  upon  the  integrity  of  this  witness,  the 
Court  is  compelled,  from  the  whole  evidence,  to  believe  that 
he  was  mistaken  in  his  opinion.  This  opinion  of  his  by  no 
means  disproves  the  many  facts  and  circumstances  which  the 
plaintiff  has  adduced,  and  which  cannot  by  possibility  exist, 
if  his  perceptions  are  correct. 

The  jury  in  our  opinion,  in  absence  of  all  apparent  cause 
for  the  contrary,  should  have  regarded  the  facts  in  this  case, 
in  preference  to  the  conclusions  of  a  witness  thus  arrived  at. 
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without  an  adequate  knowledge  of  such  circumstances   upon 
which  thej  could  reasonably  have  been  based. 

The  residue  of  the  defendant's  testimony  strongly  corrobo- 
rates, and  in  no  way  conflicts  with  the  plaintifi''s,  with  per- 
haps the  single  exception,  that  Daniel  Simmons  states  that 
the  ford  had  been  dug  out,  and  the  channel  somewhat  deep- 
ened to  let  ofi"  some  standing  water  ironv  above.  This  evi- 
dence is  considered  of  slight  importance.  It  is  not  stated  at 
what  period  this  was  done,  and  admitting  it  might  in  some 
measure  account  for  the  increased  depth  of  water  at  the  ford, 
if  done  after  the  defendant's  dam  was  constructed,  it  aflfords 
no  satisfactory  evidence  why  the  water  should  rise  and  fall  at 
this  place  and  the  plaintiff's  mill  dam,  under  the  circum- 
stances before  detailed.  It  is  urged,  however,  by  the  defend- 
ant's counsel,  that  there  is  not  in  the  record  any  direct  and 
positive  evidence  that  the  plaintiff's  mill  and  ford  were 
situated  upon  the  same  land  described  in  his  declaration. 
The  evidence  upon  this  point,  perhaps,  is  not  entirely  clear 
and  satisfactory,  and  if  the  Court  could  find  in  the  record 
any  thing  to  induce  it  to  believe  that  the  verdict  of  the  jury 
was  founded  upon  the  plaintiff 's  failure  to  identify  the  land 
to  which  he  proved  title,  it  would  hesitate  long  before  grant- 
ing a  new  trial  in  this  case.  But  to  us  the  contrary  appears 
most  manifest.  No  question  of  the  sort  seems  to  have  been 
made  in  the  Court  below.  It  appears  to  have  been  taken  for 
granted,  that  the  plaintiff's  mill  was  upon  the  land  described 
in  his  declaration.  Several  witnesses  speak  of  the  mill  and 
ford  as  being  on  the  plaintiff's  land.  From  the  whole  tenor 
of  the  evidence,  and  the  nature  and  character  of  the  instruc- 
tions asked,  we  think  it  fairly  inferable,  that  upon  this  point 
there  was  no  contest  there;  and  regarding  with  a  single  eye, 
the  object  of  the  establishment  of  Courts,  the  administration 
of  substantial  justice,  we  are  unwilling  to  defeat  that  object 
by  sustaining  what  we  deem  an  unjust  verdict,  for  reasons 
which,  in  our  opinion,  are  far  from  being  satisfactory,  and 
which  we  believe  did  not  enter  into  the  contemplation  of  the 
parties  on  the  trial  of  the  issue. 

The   evidence  does  not  clearly  show  whether  the  plaintiff's 

VOL.  vn.  38 
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or  defendant's  dam  was  first  erected,  nor  is  this  in  any  res- 
pect material  in  this  cause.  Every  man  has  a  right  to  con- 
struct a  mill  dam  upon  his  own  land;  but  in  so  doing  he  must 
be  cautious  that  he  does  no  injury  to  another.  He  cannot 
interfere  with  his  neighbor's  rights  and  privileges,  or  set 
back  the  water  of  a  stream  one  foot  upon  his  land,  without 
rendering  himself  liable  to  damages  commensurate  with  the 
injury  sustained,  unless  he  has  so  long  enjoyed  his  privilege 
as  to  confer  upon  him  a  prescriptive  right. 

The  judgment  of  the  Circuit  Court  of  Williamson  county 
is  reversed  with  costs,  and  the  cause  remanded  with  direc- 
tions to  that  Court  to  award  a  venire  de  novo. 

Judgment  reversed. 


Levi  McCouktie,    garnishee,  &c.,    plaintiff   in  error,  v.  Al- 
exander C.  Davis,  defendant  in  error. 

Error  to  Jo  Daviess. 

Where  the  statute  has  provided  remedies  by  writ  of  scire  facias,  or  sum- 
mons in  the  nature  of  a  scire  facias,  which  were  unknown  to  the  Com- 
mon Law,  and  which  are  of  a  personal  character  merely,  the  same  must 
be  executed,  like  any  other  ordinary  process,  by  personal  service  on  the 
parties. 

Two  returns  of  nihil  are  not  sufficient  to  charge  a  garnishee  with  the  debt 
and  costs  recovered  against  the  principal  defendant. 

Foreign  Attachment  in  the  Jo  Daviess  Circuit  Court, 
brought  by  the  defendant  in  error  against  Isadore  Lupier,  as 
principal  defendant,  and  the  present  plaintiff  in  error  as 
garnishee,  at  the  June  term,  1843.  The  principal  defendant 
made  default,  and  a  conditional  judgment  was  taken  by  de- 
fault against  the  garnishee.  Two  writs  of  sciy^e  facias  were 
issued  against  the  latter,  which  were  returned  '-''non  est  inven- 
tus''' at  the  June  term,  1844,  and  a  final  judgment  rendered  by 
default  against  the  garnishee  for  $98,84,  and  costs. 

At  the  March  term,  1845,  the  Hon.  Thomas  C.  Browne 
presiding,*  the  garnishee,  upon  affidavit  filed  setting  forth 
that  he  had  never  before  that  time  known  of  a  judgment 
having  been  rendered  against   him,   and  also,  that  he  never 
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was  indebted  in  any  way  to  the  principal  defendant,  and 
never  had  any  effects  in  his  hands  belonging  to  the  said  de- 
fendant, moved  the  Court  to  set  aside  the  default,  and  per- 
mit him  to  come  in  and  make  full,  perfect  and  true  answers, 
which  the  Court  refused  to  do. 

The  cause  was  brought  into  this  Court  by  writ  of  error. 
Several  errors  were  assigned,  but  the  counsel  for  plaintiff  re- 
lied upon  the  following  only,  to  wit :  that  it  was  error  for  the 
Court  to  enter  final  judgment  against  the  garnishee,  upon 
the  return  of  two  writs  of  scii'e  facias  "  nihil.''^ 

S.  T.  Logan,  for  the  plaintiff  in  error. 
T.  Carnpbell,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.*  This  was  a  foreign  attachment  suit  brought 
by  Alexander  C.  Davis  against  Isadore  Lupier  in  the  Jo  Da- 
viess Circuit  Court.  Levi  McCourtie,  the  present  plaintiff 
in  error,  was  summoned  as  a  garnishee. 

At  the  June  term  1843,  being  the  term  to  which  the  attach- 
ment was  returnable,  a  judgment  was  rendered  against  the 
defendant  in  the  attachment  suit  on  proof  of  publication 
against  him,  and  a  conditional  judgment  against  McCourtie, 
he  failing  to  appear,  or  answer  the  interrogatories  filed,  and 
a  scira  facias  awarded  against  him  to  show  cause  why  the 
judgment  should  not  be  made  absolute,  and  execution  issued 
against  him  for  the  amount  of  said  judgment.  This  was 
returned  nihil,  and  an  alias  issued,  which,  on  the  eleventh 
day  of  March,  1 844,  was  returned  in  the  same  manner. 
Whereupon,  judgment  absolute  was  rendered  against  him  for 
$98.84,  and  costs. 

The  question  presented  by  the  record  is,  whether  the 
judgment  against  McCourtie,  as  garnishee,  was  regular. 
This  is  a  question  of  much  importance,  and  by  no  means 
free  from  embarrassment.     There  are  numerous  instances  in 

*  Wilson,  C.  J.,  and  Justices  Lookwook  and  Caion  did  not  sit  in  this  case. 
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which  by  the  provisions  of  the  statutes  of  this  State,  a  scii^e 
facias  is  directed  to  be  issued,  and  upon  the  due  service  of 
which  parties  are  to  be  made  liable,  and  amerced  in  penal- 
ties and  damages;  and  if  we  now  solemnly  decide  that,  in 
this  case,  a  return  of  two  nlhils  is  equivalent  to  actual  ser- 
vice, we  establish  the  doctrine  that,  in  numerous  instances, 
the  legislature  of  this  State  have  intended  that  parties  should] 
be  bound  in  mere  personal  actions,  by  a  judgment  renderedj 
against  them,  upon  constructi'^'^  notice  only. 

I  will  proceed  to  notice  the  cases  in    which  this  remedy  bj 
scire  facias^  has  been  given  by  our  statutes,  to  wit: 

First.  When  one  or  more  persons  composing  a  company 
shall  be  sued,  and  shall  plead  in  abatement,  that  all  those  who 
should  have  been  made  defendants  are  not  joined,  the  plain- 
tiff may  have  a  scire  facias  against  the  persons  named  in  the 
plea.     Rev.  Stat.  43,  §  3. 

Second.     Where  one   or   more  of  tlie  defendants  are  nota 
served  with   process,  the  plaintiff  may  proceed  to  judgment] 
against  those  who  have    been  served,   and  at  any  time  after-j 
wards  may   have  a  summons,  in  the  nature  of  a  scire  facias, 
against  those  not  served,  to  make  them  parties  to  the  judg- 
ment,    lb.  414,  §6. 

Third.  In  cases  when  aiiy  person  shall  die  seized  of  real 
or  personal  estate  without  any  devise  thereof,  and  leaving 
no  heirs,  representatives,  or  devisees  capable  of  inheriting,  or 
holding  the  same,  it  is  made  the  duty  of  the  Attorney  Gen- 
eral, or  Circuit  Attorney,  to  file  an  information  in  behalf  of 
the  State  in  the  Courts  where  the  lands  are  situated ;  where^ 
upon,  the  Court  shall  issue  a  scire  facias  against  the  partj 
who  shall  possess,  hold,  or  claim  such  estate.     lb.  225,  §§  1,  2.^ 

Fourth.     In  cases  of  suits  on  the  official  bonds  of  justices 
of  the  peace  and  constables,  judgment   shall  be  rendered  foi 
the  penalty  of  the  bond,  and  after  the  same  shall  have  beenj 
obtained,  execution    from    time   to    time  shall  be  awardedj 
against  the  defendant  or  defendants,  for  the  violation  of  anj 
of  the  j)rovisions  of  chapter  fifty  nine  of  the  Revised  Statutes.] 
But  no  such  execution   shall  issue,  until  the  defendants  shallj 
be  summoned  by  a  writ  of  scire  facias  in  the  usual  form,  to] 
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appear  and  show  cause  v.'hy  such  execution  shall  not  be 
awarded.     lb.  332,  §§  121,  122. 

Fifth.  In  cases  where  suits  are  brought  upon  the  statute 
to  recover  the  penalty  for  cutting  timber  upon  land  belong- 
ing to  anothei',  and  the  defendant  shall  set  np  title  to  the  land, 
and  shall  give  security  to  prosecute  his  claim  or  title  to 
effect,  on  forfeiture  of  the  bond,  or  recognizance  taken  by 
the  justice,  the  party  in  whose  favor  the  same  is  made,  may, 
by  a  writ  or  writs  of  scire  facias  proceed  to  judgment  and 
execution  thereon.     lb.  526,  §§  2,  3. 

Sixth.  When  a  recognizance  is  taken  upon  a  complaint 
made  before  a  justice  of  the  peace,  for  the  appearance  of  the 
party  charged  for  further  examination  at  some  future  time, 
and  he  fails  to  appear,  the  justice  is  to  certify  the  same  to 
the  Circuit  Court,  that  a  scire  facias  may  issue  thereon,  or 
an  action  of  debt  may  be  brought  for  the  recovery  of  the  pen- 
alty,    lb.  581,  §§  1,  2.  {a) 

Seventh.     In  cases  of  mortgaged  lands.     lb.  301,  §  23. 

Eighth.  Judgments  in  any  Court  of  record  in  this  State 
may  be  revived  by  scire  facias,  or  action  of  debt  may  be 
brought  thereon,  within  twenty  years  next  after  the  date  of 
such  judgment.     lb.  349,  §  5. 

Ninth.  In  all  cases  of  bail  for  the  appearance  of  any  per- 
son charged  with  any  criminal  offence.     R.  L.  216,  §  186, 

Tenth.  In  the  present  case,  when  any  garnishee  shall  be 
.summoned  by  the  sheriff,  or  other  officer,  and  shall  fail  to 
appear,  and  discover  on  oath  or  affirmation,  as  directed,  (by 
the  attachment  Act)  it,  shall  be  lawful  for  the  Court,  after 
solemnly  calling  such  garnishee,  to  enter  a  conditional  judg- 
ment against  him,  and,  thereupon,  a  scire  facias  shall  issue 
against  such  garnishee,  returnable  to  the  next  term  of  the 
Court,  to  show  cause,  if  any  he  have,  why  final  judgment 
should  not  be  entered  against  him.  Upon  such  scire  facias 
being  duly  executed  and  returned,  if  such  garnishee  shall 
fail  to  appear  accordingly,  and  discover  on  oath  or  affirma- 
tion in  the  manner  aforesaid,  the  Court  shall  confirm  such 
judgment  and  award  execution  for  the  plaintiff's  whole  judg- 
ment and  costs. 

(o)  Contra,  Sans.  v.  People,  3  Gil.  R.  333  and  note. 
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From  the  perusal  of  these  various  Acts,  the  first  impres- 
sion which  is  naturally  forced  upon  the  mind  is,  that  the 
legislature  in  their  several  enactments  have  failed  to  make 
any  legal  discrimination  between  a  scire  facias  and  an 
ordinary  summons. 

In  the  first  case  to  which  I  have  referred,  of  a  scire  facias 
to  make  other  defendants  when  a  plea  in  abatement  had  been 
interposed,  in  the  fourth  section  of  the  same  it  is  provided, 
that  if  the  persons  named  in  such  plea  cannot  be  served  with 
process,  the  plaintiff,  or  plaintiffs,  on  the  return  of  such  sum- 
mons, may  suggest  on  the  record  the  names  of  those  not 
served,  and  proceed  as  in  other  cases  in  which  service  is 
made  on  part  of  the  defendants  only.  Thus,  in  this  case,  it 
is  indisputable,  that  it  was  not  contemplated  by  the  legisla- 
ture, that  the  return  of  two  nihils  should  constitute  a  service. 

And  in  the  second  case,  when  process  has  not  been  served 
upon  all  the  defendants,  and  judgment  has  been  rendered 
against  those  served,  the  plaintiff  may  have  a  summons,  in 
the  nature  of  a  scire  facias,  against  those  not  served  with  the 
first  process,  to  cause  them  to  appear,  and  show  cause  why 
they  should  not  be  made  parties  to  the  judgment,  and  the 
Court  is  to  hear  and  determine  the  matter  in  the  same  man- 
ner as  if  such  defendants  had  been  originally  summoned,  or 
brought  into  Court. 

Also,  in  the  fourth  case,  before  execution  is  issued  against 
justices  and  constables  upon  a  general  judgment  upon  their 
official  bonds,  the  parties  are  to  be  summoned  by  a  writ  of 
scire  facias  to  show  cause  why  execution  should  not  issue 
against  them  for  forfeiture,  and  liabiHties  accruing  on  such 
bonds. 

Before  we  decide,  that  wherever  the  Legislature  have 
given  the  cognomen  of  scire  facia^Ao  any  process  authorized 
to  be  issued  by  the  Courts,  it  may  not  be  improper  to  con- 
sider what  would  be  the  effect  and  consequence  of  such 
interpretation  of  the  law.  It  cannot  be  applied  in  cases  of 
pleas  in  abatement,  when  too  few  are  made  defendants, 
because,  in  that  case,  there  is  an  express  prohibition  against 
judgment  being  rendered,  except  against  those  who  are  per- 


DECEMBEK  TERM  :1845.  303 

McCourtie  v.  Davis. 

sonlly  served  witli  process.  But  suppose  a  case,  where 
judgment  has  been  rendered  against  one  of  two  or  more 
joint  contractors,  or  obligors,  and  a  scire  facias  is  issued  to 
make  the  others  parties  to  the  same.  It  would  be  the  easiest 
thing  imaginable  for  two  unprincipled  men,  by  combination 
and  conspiracy,  the  one  acting  as  plaintiff  and  the  other  as 
defendant,  to  bring  utter  ruin  on  a  third,  provided  he  chanced 
to  live  without  the  hmits  of  the  county  in  which  the  process 
issued.  It  would  only  be  necessary  to  treat  him  as  a  joint  debtor 
with  the  defendant,  issue  against  him  two  writs  of  sci7'e  facias, 
and  before  he  is  aware  that  any  proceeding  is  pending 
against  him,  he  is  made  a  party  defendant  to  a  judgment,  and 
bound  to  pay  a  debt,  the  existence  of  which  he  had  never 
dreamed  of.  The  letter  of  the  law  in  this  case,  does  not,  in 
terms,  require  a  personal  service.  The  process  to  be  issued 
is  called  a  scire  facias,  and  the  effect  of  the  proceeding  is 
to  charge  the  party  with  the  payment  of  a  fabricated  claim, 
without  actual  notice,  and  without  any  opportunity  to  make 
defence. 

Or,  take  the  case  of  a  judgment  upon  a  justices's  or  consta- 
ble's official  bond.  Of  the  original  proceeding  to  recover  the 
penalty  upon  a  single  default,  of  coiu-se  the  parties  all  have 
notice.  But  on  this  trial,  it  is  not  for  once  suspected  by  them 
that  they  are  informed  of  all  the  acts  of  non-feasance,  mis-fea- 
sance  and  defalcations,  of  which  the  principal  may  thereafter 
be  accused ;  yet,  for  all  these,  this  judgment  stands  as  security. 
True,  they  are  to  be  summoned  by  a  v^o-it  of  scir'e  facias 
before  execution  is  permitted  to  be  issued  against  them,  and 
if  the  return  of  two  mhils  operates  as  a  service,  it  may,  and 
often  will  happen,  that  the  execution  would  be  the  first  actual 
notice  they  would  receive  of  their  principal's  defalcation  or 
misconduct. 

The  same  remarks  might  with  like  propriety  be  made  rela- 
tive to  the  other  provisions  of  the  statute  to  which  reference 
has  been  made. 

In  the  statutory  proceeding  to  acquire  title  and  possession 
of  lands  and  other  property  escheated  to  the  State,  although 
a  scire  facias  is  to  issue  on  the  information  filed,  the  reqnisi- 


304  SUPEEME  COURT. 

McCourtie  v.  Davis. 

tion  of  the  law  is,  that  it  shall  be  served  upon  the  person  in 
possession  at  least  fifteen  clays  before  the  return  day  thereof, 
and  snrely  it  cannot  be  the  reasonable  intendment  that  two 
nihils  returned  would  be  equivalent  to  such  a  service. 

In  the  foreclosure  of  a  mortgage  by  scire  facias^  there  is 
an  express  provision  that  a  return  of  two  nihils  shall  be  suffi- 
cient to  authorize  the  judgment,  and  there  is  good  reason  for 
such  distinction.  It  is  a  proceeding  in  rein^  against  the  land 
alone,  and  the  party  against  whom  the  same  is  rendered 
incurs  no  personal  responsibility.  It  is  assimilated  to  the 
doctrine  of  the  common  law,  which  did  not  permit  the  issuing 
of  a  sci7'e  facias  in  any  but  real  actions,  where  the  proceed- 
ing was  against  the  thing,  and  not  against  the  person  merely. 
6  Bac.  Abr.  105,  C. 

The  statute  concerning  attachments,  under  which  the 
scire  facias  in  this  case  issued  authorizes,  in  the  first  place, 
on  the  failure  of  the  garnishee  to  answer  when  summoned  as 
a  garnishee,  a  conditional  judgment  to  be  rendered  against 
him,  and  directs  upon  such  scire  facias  being  duly  executed 
and  returned,  and  upon  failure  of  the  garnishee  to  appear  and 
answer,  that  final  judgment  shall  be  entered  against  him  for 
the  amount  of  plaintifi^'s  debt  and  costs.  In  my  judgment, 
the  main  object  contemplated  by  the  legislature  in  the  first 
summons  to  the  garnishee,  which  goes  out  with  the  attach- 
ment, was  to  bind  the  efi'ects  and  propei'ty,  if  any  such  there 
might  be,  of  the  defendant  in  the  hands  of  the  garnishee,  and 
to  prevent  his  making  any  disposition  of  them,  until  it  should 
be  ascertained  whether  they  would  be  needed  to  be  applied 
in  satisfaction  of  the  plaintiff''s  claim  ;  and  that  until  the  gar- 
nishee is  summoned  by  the  scire  facias,  afterwards  to  be 
issued,  he  is  not  bound  to  presume  that  any  appearance  or 
answer  will  be  required  of  him. 

By  a  subsequent  provision  of  the  same  Act  he  is  expressly 
allowed  until  the  second  term  after  the  commencement  of  the 
suit,  which  is  also  the  return  term  of  the  scii^e  facias,  to  file 
his  answer  to  the  plaintift^'s  interrogatories;  and  unless  he  is 
called  upon  by  the  process  of  the  Court,  to  make  such  an- 
swer,   he  has  good  right  to  believe,  either  that  the  plaintiff 
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has  been  able  to  make  his  debt  by  other  means,  or  has  be- 
come satisfied  that  he,  the  garnishee,  is  without  funds  or 
effects  belonging  to  the  defendant.  Besides,  if  this  construc- 
tive notice  by  two  nihils  is  to  be  deemed  a  valid  service  on 
the  garnishee,  I  can  see  no  reason  why  the  same  might  not 
be  issued  at  any  period  of  time,  however  distant,  and,  in  that 
event,  if  one  should  have  the  misfortune  to  be  once  summon- 
ed as  a  garnishee  of  an  absent  or  absconding  debtor,  how  long 
must  he  watch  the  Court  from  which  the  attachment  issued, 
before  he  could  be  legally  discharged  from  the  penalties  and 
forfeitures  he  might  incur  by  the  return  of  nihil  on  two  writs 
of  scire  facias  ? 

Again,  the  twenty  second  section  of  the  Revised  Laws  of 
1833,  made  provision  that  attachments  should  not  abate  by 
the  death  of  either  party ;  but  upon  the  happening  of  such 
event,  the  executor  or  administrator,  within  three  months  after 
the  probate  of  will  and  letters  testamentary,  or  of  adminis- 
tration granted,  might  cause  to  be  issued  by  the  clerk  of  the 
Circuit  Court  a  scire  facias^  returnable  to  the  next  term, 
giving  notice  of  his  intention  to  become  a  party  in  the  place 
of  the  deceased  testator  or  intestate  ;  and  the  mode  of  service 
required  was,  by  four  weeks'  publication  in  some  newspaper 
previous  to  the  term  of  the  Court  to  which  such  scire  facias 
was  made  returnable.  Such  was  the  mode  prescribed  in  at- 
tachments, for  the  service  of  a  scire  facias  upon  the  real  par- 
ties in  interest  in  the  suit.  With  how  much  stronger  reason, 
then,  ought  we  to  hold  that  the  garnishee,  who  has  no  real  in- 
terest in  the  proceeding,  should  have  some  kind  of  notice  of  a 
scire  facias  issued  against  him. 

I  am  aware  that  in  the  case  of  Cox  v.  McFerron,  Bre.  10, 
the  Supreme  Court  of  this  State  decided,  that  upon  the  stat- 
ute of  this  State,  as  it  then  existed  as  against  a  mortgagor,  a 
return  of  two  nihils  were  equivalent  to  an  actual  service. 
They  say  that  "  it  appears  by  the  common  law,  all  writs  of 
scire  facias  were  proceeded  on  in  the  same  manner  by  the 
return  of  two  nihils^''  and  they  might  with  propriety,  have 
gone  still  further  and  said,  that  at  the  common  law  a  scire 
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facias  would  not  lie,  except  in  real  actions,  or  actions  savoring 
of  the  realty. 

I  have  examined  the  statute  under  which  this  decision  was 
made,  and  think  the  interpretation  of  it  by  the  Supreme  Court 
by  no  means  a  strained  construction,  and  that  the  decision 
thus  made  under  it,  is  not  in  conflict  with  the  principles  I 
have  before  advanced.  This  statute  was  passed  on  the  twen- 
ty second  day  of  March,  A.  D.  1819,  and  the  fourth  section 
provides,  in  substance  "that  if  default  is  made  in  the  payment 
of  any  sum  of  money  due  upon  a  mortgage,  the  mortgagee 
may  sue  forth  a  writ  or  writs  of  scire  facias,  directed  to  the 
proper  ofiicer,  requiring  him,  by  honest  and  lawful  men  of 
his  neighborhood,  to  make  known  to  the  mortgagor  that  he 
be,  and  appear,  &c." 

It  seems  to  me,  that  in  this  Act,  from  the  language  in  which 
it  is  couched,  the  method  pointed  out  by  which  the  service 
is  to  be  effected,  that  the  common  law  writ  of  scire  facias  is 
pretty  distinctly  indicated ;  besides,  this  is  issued  upon  a 
proceeding  in  rem,  where  the  common  law  writ  of  scire  facias 
has  always  been  supposed  to  lie.  ]So  personal  judgment  is 
to  be  entered  against  the  mortgagor. 

But  if  we  were  to  give  the  common  law  interpretation  and 
effect  to  the  word  ^'' scire  facias^^  in  every  instance  where 
the  same  occurs  in  our  statutes,  and  hold  that,  in  actions 
which  have  hitherto  been  merely  personal,  a  return  of  two 
nihils  amounts  to  actual  service  on  the  party,  the  evils  and 
mischief,  which  would  result  would  be  incalculable,  and  there 
would  be  no  security  for  private  rights  or  property. 

On  the  whole  we  are  of  opinion,  that  when  our  statute  has 
provided  remedies  by  writ  of  scire  facias,  or  summons  in  the 
nature  of  a  scire  facias,  which  were  unknown  to  the  com- 
mon law,  and  which  are  of  a  personal  character  merely,  that 
the  same  must  be  executed,  like  any  other  ordinary  process, 
by  personal  service  on  the  parties. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  decision. 

Judgment  reversed. 
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Calvin   A.  Waeren,  appellant,  v.   Amos   "W".   Hakeis,   ap- 
pellee. 

Appeal  from,  Adams. 

A.  made  a  verbal  contract  with  B.,  in  February,  to  do  the  carpenter's  work 
on  a  house  about  to  be  erected  by  B.  No  particular  time  was  specified 
for  the  commencement  or  completion  of  the  work,  further  than  that  it 
should  be  commenced  as  soon  as  practicable  the  next  summer  ;  nor  was 
any  time  fixed  by  the  contract  as  to  when  A.  was  to  be  paid,  except 
that  B.  was,  as  soon  as  was  convenient,  to  convey  to  A.  a  tract  of  land 
for  $300,  in  part  payment,  and  the  balance  was  to  become  due  on  the 
I  completion  of  the  work.  A.  filed  his  petition  for  a  mechanic's  lien,  in 
which  the  contract  was  set  out  substantially,  and  the  performance  of  a 
certain  amount  of  work  was  averred  ;  but  the  petition  contained  no  aver- 
ment that  A.  had  completed  the  work  to  be  done  on  the  house  :  Held, 
that  the  petition  was  substantially  defective,  and  would  have  been  clearly 
bad  on  demurrer,  but  that  the  defect  was  cured  by  the  verdict,     (a) 

Where  statements  in  pleading  are  imperfect  and  insufficient,  but  of  such  a 
character  as  to  lead  the  Court  to  believe,  that  all  must  have  been  proved 
on  the  trial,  which  should  have  been  stated  in  the  pleading  to  have  jus- 
tified the  jury  in  finding  a  verdict  for  the  plaintift',  the  defective  pleading 
is  aided  by  intendment  after  verdict,  and  the  Court  may  render  a  judg- 
ment. 

Petition  for  a  mechanic's  lien,  filed  by  the  appellee  against 
the  appellant  in  the  Adams  Circuit  Court,  and  heard  at  the 
October  term  1854,  before  the  Hon.  Jesse  B.  Thomas  and  a 

The  petition  states,  that  in  February,  1844,  Harris  and 
Warren  made  a  parol  agreement,  by  which  Harris  agreed  to 
do  the  carpenter's  work  for  Warren,  on  a  house  to  be  by  him 
erected  on  a  lot  in  Quincy,  and  that  he  was  to  be  paid  fifty 
per  cent,  as  charged  upon  the  Cincinnati  book  of  prices  for 
the  performance  of  the  said  work ;  that  no  particular  time 
was  specified  for  the  commencement  or  completion  of  the 
work,  but  that  it  should  be  commenced  as  soon  as  practica- 
ble the  next  summer;  nor  was  anytime  fixed  by  the  contract 
as  to  when  Harris  should  be  paid,  except  that  Warren  was, 
as  soon  as  convenient,  to  convey  to  Harris  a  tract  of  land  for 
$300  in  part  payment  for  said  work,  and  that  the  balance  of 
said  work  not  paid  for  by  said  lot,  was  to  become  due  upon 
the  completion  of  said  work. 

(a)  Logan  v.  Donlap,  2  Scam.  E.  189  and  not«. 
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The   petition  further   states,  that  Harris  commenced  sai( 
work  on  the  terms  agreed  on,  in  March,  1844, and  "performed! 
a  large  amount  of  labor  "  upon  said  house,  amounting  to  $625] 
iM  according  to  a  bill  of  particulars  filed  as  an  Exhibit  with! 
said  petition,  and  that  he  completed  the  services  and  labor! 
in  said  bill  of  particulars  mentioned  in  July,  1844;  that  War- 
ren had  before  that  time  conveyed  to  him  the  lot  mentionedJ 
as    aforesaid,   and  that   $625  '^  then   became  due,  and  had 
never  been  paid,  and  prays  for  a  mechanic's  lien,  &c. 

The  jury  returned  a  verdict  in  favor  of  Harris  for  $222.60, 
whereon  judgment  in  the  usual  form  was  rendered. 

0.  H.  Browning  <&  JS~.  Bushnell,  for  the  appellant. 

The  petition  shows,  that  the  petitioner  was  to  do  all  the  car- 
penter's work  on  Warren's  house ;  that  to  the  extent  of  $300 
he  might  be  paid  before  the  work  was  completed,  but  that 
as  to  the  balance  he  was  to  be  paid  only  on  the  full  completion 
of  the  work.  The  suit  is  brought  upon  this  contract,  and 
for  this  alleged  balance. 

But  the  petition  only  shows,  that  by  the  middle  of  July,  the 
petitioner  had  performed  work  on  Warren's  house  mentioned 
in  a  bill  of  particulars  and  of  the  value  of  $625 /jj,;  but  the 
petition  does  not  allege  that  he  had  completed  all  of  the 
work  to  be  done  upon  the  house  at  that  or  at  any  other  time 
before  suit  brought. 

Upon  the  subject  of  the  completion  of  the  work,  the  peti- 
tion is  wholly  silent. 

The  completion  of  the  work  was  a  condition  precedent,  to 
be  performed  by  the  petitioner  before  he  was  entitled  to  his 
pay,  and  he  should  have  averred  in  his  petition,  performance 
or  an  excuse  of  non-performance.  Taylor  v.  Bullen^  6 
Cow.  624;  Porter  v.  Rose^  12  Johns.  209  ;  Mclntyre  v.  Clark^ 
7  Wend.  330 ;  Morton  v.  Za7nh,  7  T.  R.  125  ;  1  Saund.320  d, 
note  3,  and  page  352  h. 

G.  C.  Dixon,  for  the  appellee. 

In  all  cases  where  the  general  allegations  in  the  declara- 
tion, or  other  pleading  are  such  as  to  require  proof  of  any 
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particular  fact  which  is  not  improperly  stated,  in  order  to 
entitle  the  plaintiff  to  a  verdict,  it  will  be  intended  after  a 
verdict  for  him,  that  such  fact  was  duly  proved,  and  the 
defect  in  the  particular  pleading  will  be  aided.  1  Chitty's 
PL  Y19,  712,  715,  Edit,  of  1833  ;  Hamilton  v.  Cook  Co.  4 
Scam.  519 ;  Reed  v.  Phillips.,  lb.  39 ;  Qreathouse  v.  Robin- 
son, 3  do.  7. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  *  Harris  filed  his  petition  to  enforce  a  mechan- 
ics' lien,  in  which  he  averred  that  he  made  a  contract  with 
Warren  to  build  him  a  house,  setting  forth  the  terms  of  the 
contract.  The  petition  avers,  that,  in  pursuance  of  the  said 
contract,  Harris  commenced  on  said  house,  '•  and  performed 
a  large  amount  of  labor  upon  the  same,  to  wit,  to  the  amount 
of  six  hundred  and  twenty  dollars  and  seventy  five  cents,  as 
will  appear  from  a  certain  schedule  annexed  hereto,  and 
marked  '  Exhibit  A.,'  and  prayed  to  be  taken  as  a  part  of  this 
petition,  which  labor  was  performed  in  the  erection  of  the 
before  mentioned  building  on  the  premises  aforesaid,  and 
that  your  petitioner  completed  the  performance  of  the  said 
services  and  labor  on  or  about  the  middle  of  July,  1844,  at 
which  time  all  amounts  which  remained  unpaid  for  said  labor 
became  due  and  payable  from  said  Warren  to  your  peti- 
tioner." The  cause  was  regularly  put  at  issue  and  tried  by  a 
jury,  who  found  a  verdict  for  the  petitioner  for  two  hundred 
and  twenty  two  dollars  and  sixty  cents.  A  motion  was  made 
for  a  new  trial  and  overruled,  and  exceptions  taken,  and  the 
case  is  brought  here  by  appeal.  The  only  question  made 
here  is,  that  the  petition  is  insufficient  in  not  averring  that 
the  petitioner  had  completed  the  carpenters  and  joiners'  work 
on  the  house  as  he  had  agreed.  In  this  respect  the  petition 
is  undoubtedly  substantially  defective,  but  we  are  of  opinion 
that  the  defect  was  cured  by  the  verdict.  Where  the  state- 
ments in   the  pleading,  although  imperfect  and  insufficient  in 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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themselves,  yet  are  of  such  a  character  as  to  force  upon  the 
mind  of  the  Court  the  conclusion  that  all  must  have  been 
proved  on  the  trial,  which  should  have  been  stated  in  the 
pleading  to  have  made  it  sufficient,  before  the  jury  would 
have  been  induced  to  have  rendered  a  verdict  for  the  plain- 
tiff, there  the  defective  pleading  is  aided  by  intendment  after 
verdict,  and  the  Court  may  render  judgment.  In  1  Chitty's 
Pleading,  712,  the  author,  in  speaking  on  this  subject,  says: 
"  The  general  principle  upon  which  it  depends  appears  to  be, 
that  where  there  is  any  defect,  imperfection  or  omission  in 
any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required,  on  the  trial,  proof  of 
the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the  Judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given 
the  verdict,  such  defect,  imperfection  or  omission  is  cured 
by  the  verdict."  The  matter  which  is  insufficiently  or  de- 
fectively set  out,  and  which  is  to  be  implied  by  the  verdict, 
must  not  be  inconsistent  with  the  defective  pleading,  but 
may  consistently  therewith  be  reasonably  and  fairly  in- 
tended. It  is  in  order  to  support  the  verdict  that  this  intend- 
ment is  made  in  favor  of  the  pleading.  The  substance  of 
this  doctrine  is,  that  a  verdict  will  aid  a  defective  statement 
of  a  title,  right  or  cause  of  action,  but  cannot  make  good  a 
defective  right  or  cause  of  action.  This  implication  is  never 
raised  except  where  a  verdict  has  been  rendered,  and  can 
never  come  to  the  relief  of  defective  pleading  where  judg- 
ment is  faken  by  default. 

These  principles  are  stated,  it  is  true,  in  very  general 
terms,  and  necessarily  so  ;  for  from  the  nature  of  the  subject, 
it  is  impossible  to  lay  down  rules  which  will  be  so  specific  and 
clear,  as  to  leave  no  difficulty  in  applying  them  to  each  par- 
ticular case  as  it  may  arise,  and  hence,  it  is  necessary,  gener- 
ally, to  look  into  the  cases  on  the  subject,  to  understand 
properly  their  application.  Upon  doing  this  with  some  care, 
we  find  many  where  pleadings,  in  our  opinion,  much  more  de- 
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fective  than  in  the  principal  case,  have  been  held  to  have 
been  aided  by  verdict,  but  we  do  not  think  it  necessary  to 
extend  this  Opinion  by  giving  a  particular  accouDt  of  them. 
Here  the  petitioner  alleges  that  petitioner  agreed  to  do  the 
carpenters  and  joiners'  work  on  a  particular  house ;  that  in 
pursuance  of  such  agreement,  he  did  a  large  amount  of  work 
as  set  forth  in  an  Exhibit ;  which  labor  was  performed  in  the 
erection  of  said  house,  and  that  he  completed  the  perform- 
ance of  said  services  and  labor  on,  &c.  It  is  true,  in  this  he 
has  not  expressly  averred,  that  in  doing  said  work  he  had  com- 
pleted the  carpenters  and  joiners'  work  on  said  house  ;  yet  in 
finding  that  he  had  completed  the  work  on  the  house,  the  jury 
have  found  nothing  inconsistent  with  the  statement  in  the 
petition,  and  such  completion  must  have  been  proved  to  have 
enabled  the  jury  to  have  found  for  the  petitioner,  for  no  mat- 
ter how  much  work  he  had  done  on  the  house,  until  he  had 
completed  it,  nothing  could  be  recovered  in  this  form  of  ac- 
tion. Nor  are  we  left  to  conjecture  on  this  subject,  for  the 
bill  of  exceptions  shows,  that  at  the  instance  of  the  defendant, 
the  Court  instructed  the  jury,  that  unless  the  petitioner  had 
proved  that  he  had  completed  the  work  on  said  house  accor- 
ding to  his  agreement,  they  should  find  a  verdict  for  the  de- 
fendant. But  independent  of  the  inferences  drawn  from  this 
instruction  in  connection  with  the  verdict,  we  think  it  is 
clear  that  we  should  intend  from  the  pleadings  and  verdict, 
that  it  was  proved  to'  the  jury  that  the  work  was  completed 
and  that  the  Court  would  have  instructed  them  to  find  for  the 
defendant,  without  such  proof.  The  petition  would  have 
'been  clearly  bad  on  demurrer,  but  it  was  cured  by  the  ver- 
dict, and  the  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Joshua     B.     Simpson,     appellant,    v.     Seth     A.  Ranlett, 

appellee. 

Appeal  from  Putnam. 

In  an  action  of  assumpsit  upon  an  assigned  note,  the  declaration  contained 
the  following  averment,  to  wit :  "And  the  said  Isaac  Burnett  then  and 
there  indorsed  the  same  to  the  said  plaintilf,  whereof  the  said  defendant 
then  and  there  had  notice,"  &c.  Held,  tliat  the  declaration  was  good- 
Held,  also,  that  no  particular  form  of  words  is  necessary  to  constitute  a 
valid  assignment  under  the  statute,  if  the  instrument  be  under  the  hands 
of  the  first  indorser,  or  that  of  his  assignee  or  assignees,  subsequent  to 
the  first  indorsement. 

Assumpsit  in  the  Putnam  Circuit  Court,  brought  by  the 
appellee  against  the  appellant,  and  heard  at  the  ISTovember 
term  1845,  before  the  Hon.  John  D.  Caton,  on  a  demurrer 
to  the  declaration.  The  demurrer  was  overruled,  and  the 
defendant  abiding  by  the  demurrer,  the  Court  rendered  a 
judgment  for  the  plaintiff  for  $391.64. 

A.  Lincoln^  for  the  appellant,  as  to  the  averment  of  the 
indorsement,  cited  Sappington  v.  Pulliam,  3  Scam.  385. 

E.  JV.  Powell  &  W.  F.  Bryan  for  the  appellee. 

Under  our  statute,  promissory  notes  are  assignable  by  in- 
dorsement in  the  same  manner  that  bills  of  exchange  are. 
Rev.  Stat.  384,  §  4 ;  2  Chitty's  PL  124. 

In  a  declaration  by  the  indorsee  against  the  maker,  it  is 
not  advisable  to  allege  that  it  was  under  the  hand  writing  of 
the  maker.     Chitty  on  bills,  551,  572. 

As  to  the  mode  of  stating  the  indorsement,  see  Chitty  on 
Bills,  569,  572. 

The  declaration  must  be  according  to  the  legal  effect,  &c. 
Manhattan  Co.  v.  Ledyard,  1  Caines,  192 ;  Chitty  on  Bills, 
564,  566.  "  His  own  proper  hand  thereunto  subscribed," 
should  be  omitted.  Ibid,  570.  It  is  not  necessary  to  aver  a 
delivery.     Ibid,  569,  note. 
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The  Opinion  of  the  Court  was  delivered  by 

TouxG,  J.*  This  was  an  action  of  assumpsit,  commenced 
at  the  I^ovember  term  of  the  Putnam  Circuit  Court,  1815, 
by  Seth  A.  Ranlett,  the  plaintiff  below,  against  Joshua  B, 
Simpson,  and  the  damages  laid  at  six  hundred  dollars.  The 
declaration  contains  two  counts ;  the  first  declares  upon  a 
promissory  note  made  by  Simpson  to  Isaac  Burnett  fir 
$323.64,  dated  at  St.  Louis,  December  2,  1841,  payable  five 
months  after,  and  indorsed  by  Burnett  to  Ranlett,  the  day  on 
which  it  was  executed ;  and  the  second  for  money  lent,  for 
money  received  to  the  plaintifi''s  use,  and  for  money  due  to 
the  plamtifi"  on  settlement,  &c. 

The  defendant  below,  interposed  a  demurrer  to  the  first 
count,  to  which  there  was  a  joinder ;  and  pleaded  non  as- 
sumpsit to  the  second  count,  upon  which  an  issue  was  made 
to  the  country.  The  Court  upon  argument,  overruled  the  de- 
murrer, and  the  defendant,  Simpson,  abiding  by  the  decision 
thereon,  the  plaintifi",  Ranlett,  thereupon,  entered  a  7iolle  jpro- 
sequi  as  to  the  second  count  of  the  declaration. 

The  Court  then  ordered  the  clerk  to  assess  and  report  the 
damages  upon  the  first  count,  who  assessed  and  reported  the 
same  at  $391.64,  which  was  approved  by  the  Court,  and 
judgment  rendered  therefor,  in  favor  of  the  plaintifi*,  Ranlett, 
as  well  as  for  his  costs  ;  from  which  judgment,  the  defendant, 
Simpson,  has  prosecuted  an  appeal  to  this  Courts  and  assigns 
for  error  the  following  causes : 

1.  The  Circuit  Court  erred  in  overruling  the  defendant's 
demurrer  to  the  first  count  of  the  plaintiff" 's  declaration ;    and 

2.  The  judgment  should  have  been  for  the  defendant  and 
not  for  the  plaintiflT. 

The  only  question  presented  for  the  consideration  of  this 
Court,  is  in  relation  to  the  sufficiency  of  the  averment  in  the 
first  count  of  the  plaintiff's  declaration  as  to  the  assignment 
of  the  note  declared  upon,  by  Burnett  to  Ranlett,  to  enable 
Ranlett  to  maintain  the  action  in  his  own  name  against 
Simpson. 

*  Wilson,  C.  J.,  and  Justices  Scates  and  Beowne  did  not  sit  in  this  case. 

VOL.  vn.  40 
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The  declaration,  after  stating  the  making  of  the  note  by 
Simpson  to  Burnett  in  the  usual  form,  contains  this  averment 
as  to  the  indorsement :  "and  the  said  Isaac  Burnett  then  and 
there  indorsed  the  same  to  the  said  plaintiff,  whereof  the  said 
defendant  then  and  there  had  notice,  &c"  This  averment  of 
the  indorsement,  the  counsel  for  the  appellant,  Simpson,  in- 
sists, does  not  set  forth  such  an  assignment  of  the  note,  as  is 
required  to  be  made  by  our  statute,  and  that  consequently  the 
appellee,  Ranlett,  cannot  maintain  this  action  against  him  in 
his  own  name  as  indorsee. 

The  fourth  section  of  the  Y3d  chapter  of  the  Revised  Stat- 
utes of  1845,  p.  384,  which  provides  that  promissory  notes, 
bonds,  due  bills,  and  other  instruments  in  writing,  shall  be  as- 
signable by  indorsement  thereon,  in  the  same  manner  as  bills 
of  exchange  are,  reads  as  follows  :  "  Any  such  note,  bond, 
bill,  or  other  instrument  in  writing,  made  payable  to  any  per- 
son or  persons,  shall  be  assignable  by  indorsement  thereon, 
under  the  hand  or  hands  of  such  person  or  persons,  and  by 
his,  her  or  their  assignee  or  assignees,  in  the  same  manner 
as  bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest 
the  property  thereof,  in  each  and  every  assignee  or  assignees 
successively."  I  will,  in  the  first  place,  enquire  as  to  the 
manner  in  which  bills  of  exchange  are  made  assignable  by 
indorsement;  and  in  the  second,  how  the  indorsement,  when 
thus  made,  is  to  be  seth  forth  by  way  of  averment  in  the  plain- 
tiff's declaration,  so  as  to  enable  the  indorsee  to  sue  and  re- 
cover in  his  own  name,  under  that  provision  in  our  statute. 

I  find  upon  examination  of  the  English  statutes  that  there 
is  no  legislative  provision,  as  to  the  form  or  requisites  of  an 
indorsement  of  a  bill  of  exchange,  (except  in  the  case  of  bills 
under  £5) ;  and  that  the  several  modes  of  transfer  depend  on 
the  terms  of  the  instrument  to  be  indorsed,  as  whether  it  be 
payable  to  the  bearer,  or  the  order  of  the  drawer  or  payee, 
as  in  the  former  case  the  bill  will  be  transferrable  by  de- 
livery, and  in  the  latter  by  indorsement,  which  may  be  made 
either  in  blank,  in  full,  conditional  or  restrictive.  The  wri- 
ting of  one's  name  on  the  back  of  a  bill  of  exchange,  or  a 
promissory  note  payable  to  order,  is  what  is  usually  called  an 
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indorsement.  An  indorsement  in  blank  is  made  by  simply 
writing  the  name  of  the  indorser  on  the  back  of  the  instru- 
ment to  be  assigned;  and  an  indorsement  in  full  is  when  men- 
tion is  made  also  of  the  name  of  the  indorsee  with  proper 
words  to  denote  the  intention  of  the  indorser.  A  restrictive 
indorsement  may  restrain  the  negotiability  of  a  bill  by  using 
express  words  to  that  effect,  as  by  indorsing  it,  "  payable  to 
J.  S.  only,"  or  by  using  other  words  clearly  demonstrating 
his  intention  to  do  so.  Douglas,  637.  The  indorser  may 
also  make  his  indorsement  conditional,  and  if  the  condi- 
tion be  not  performed  it  will  be  invalid.  4  Taunton,  30. 
A  qualified  indorsement  is  one  which  passes  the  property 
in  the  bill  to  the  indorsee,  but  is  made  without  any  responsi- 
bility to  the  indorser,  as  where  it  is  made  without  recourse. 
7  Taunton,  160.  But  it  is  not  to  be  understood  that  an 
indorsement  may  not  be  made  otherwise  than  upon  the  back 
of  the  bill  or  note. 

It  has  also  been  considered  essential  in  most,  although  not 
in  all  the  cases  mentioned,  in  order  to  complete  the  purposes 
of  a  legal  transfer  of  such  an  instrument,  that  it  should  be 
delivered  to  the  person  for  whose  benefit  it  is  transferred,  or 
to  some  person  for  his  benefit.  But  the  allegation  in  pleading 
that  one  person  indorsed  the  bill  to  another,  sufficiently 
imports  a  transfer  without  any  express  averment  of  delivery, 
which  is  held  not  to  be  necessary.     Chitty  on  Bills,  226,  236.' 

In  Story's  Commentaries  on  the  law  regulating  bills  of  ex- 
change, it  is  said  that  "  in  cases  where  an  indorsement  is 
necessary,  as  it  is  upon  all  bills  payable  to  order,  no  partic- 
ular form  of  words  is  indispensable  to  be  used.  That  it  is  in 
general  sufficient  if  there  be  the  signature  of  the  indorser 
affixed,  without  any  other  words  being  used  by  the  person 
making  the  indorsement ;  and  if  any  other  words  are  placed 
over  or  precede  the  signature,  it  is  sufficient  if  they  import 
a  present  intent  to  transfer  the  same  thereby."  Story  on  Bills 
of  Exchange,  225,  §  204. 

It  will  be  thus  seen  that  no  particular  form  of  words  is 
necessary  to  constitute  a  valid  assignment  under  our  statute, 
if  the  indorsement  be  under  the  hand  of  the  first  indorser,  or 
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that  of  bis  assignee  or  assignees,  subsequent  to  tbe  first  in- 
dorsement. 

Promissory  notes,  it  seems,  were  not  transferable  by  in- 
dorsement and  made  negotiable  as  bills  of  exchange  in  Eng- 
land, until  by  Act  of  Parliament  of  3  &  4  Anne,  chap.  9,  and 
made  perpetual  by  7  Anne,  chap.  25,  §  3,  at  which  time  it 
was  enacted  for  tbe  purpose  of  encouraging  trade  and  com- 
merce, "  that  all  notes  in  writing  for  the  payment  of  money 
shall  be  assignable  by  indorsement  in  the  same  manner  that 
inland  bills  of  exchange  are  according  to  the  custom  of  mer- 
chants ;  and  that  such  assignee  or  indorsee  may  maintain  an 
action  in  his  own  name  upon  such  instrument,  in  the  like 
manner  as  upon  inland  bills  of  exchange."  Chitty  on  Bills, 
517,  518. 

The  language  of  the  English  Act  of  Parliament,  so  far  as 
the  assignment  is  concerned,  is  almost  identical  with  that  con- 
tained in  our  own  statute,  and  the  rules  of  pleading,  therefore, 
ought  not  in  practice  to  vary  in  any  essential  particular; 
uniformity  in  precedent  and  decision  being  always  an  impor- 
tant desideratum  in  our  Courts  of  justice,  unless  very  strong 
reasons  should  render  it  proper  and  necessary  that  the  rule 
should  be  changed,  which  should  always  be  done  with  reluc- 
tance. It  is  only  necessai'y  then  to  ascertain  what  that  prac- 
tice is,  and  to  conform  our  opinion  to  the  well  established 
precedents  upon  the  subject  of  averment,  in  cases  in  all 
respects  similar  to  the  one  now  under  consideration. 

In  Chitty  on  Bills,  572,  it  is  stated  as  matter  of  law  and 
practice,  that  "  in  describing  the  indorsement  it  is  not  advis- 
able to  allege  that  the  indorser's  handwriting  was  thereunto 
subscribed."  And  in  the  precedent  on  2  Chitty  on  PI.  124, 
125,  where  the  declaration  is  by  an  indorsee  against  the 
maker  of  a  note,  the  averment  as  to  the  indorsement  is,  "and 
the  said  E.  F,  to  whom  the  payment  of  the  said  sum  of  money 
in  the  said  promissory  note  specified,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.,  indorsed  the  said  promissory  note,  by 
which  said  indorsement  he,  the  said  E.  F.,  then  and  there 
ordered  and  appointed  the  said  sum  of  money  in  the  said 
promissory   note   specified   to  be  paid  to  the  said  plaintiff"," 
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&c.  See,  also,  the  precedent  in  Chitty  on  Bills,  651,  552. 
Here  it  will  be  perceived,  that  so  far  from  an  averment  being 
required  in  the  declaration  that  the  indorsement  was  under 
the  hand  of  the  payee  or  indorser  of  the  note,  that  it  is  omit- 
ted altogether  in  the  precedent  in  2  Chitty  on  PL,  and  stated 
in  Chitty  on  Bills,  not  to  be  advisable  so  to  allege. 

In  the  case  of  Mai'vin  v.  Slaughter,  4  Blackf.  529, 
the  action  was  assuinpsit  by  the  assignee  of  a  promissory 
note  against  the  maker,  and  the  declaration  stated  the 
indorsement  as  follows :  "  and  the  said  A.,  the  payee,  then 
and  there  under  his  own  proper  hand  indorsed  and  delivered 
the  said  promissory  note  to  the  plaintiff,  by  means  whereof," 
&c.  There  was  a  special  demurrer  to  the  declaration, 
because  it  did  not  state  that  the  note  was  assigned  by  indorse- 
ment thereon  under  the  hand  of  the  payee  in  the  language  of 
the  statute.     Held,  that  there  was  no  ground  for  the  demurrer. 

We  think,  upon  the  whole,  that  the  declaration  is  good,  and 
that  the  defendant's  demurrer  for  the  want  of  a  sufficient 
averment  in  the  indorsement  was  properly  overruled,  and 
that  there  was  no  error  in  the  subsequent  rendition  of  judg- 
ment upon  the  demurrer  for  the  amount  of  the  damages  as 
assessed  by  the  clerk  under  the  direction  of  the  Court. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


Joseph  Klein  et  al.,  plaintiffs  in  error,  v.  Thomas  Mather, 
defendant  in  error. 

Error  to  Morgan. 

No  doctrine  is  better  settled,  than  that  a  co-obligor  or  surety,  who  advan- 
ces money  for  his  co-obligors  or  co-sureties,  shall  be  indemnified  to  the 
extent  of  his  advances. 

Bill  in  Chancekt  for  relief,  &c.,  in  the  Morgan  Circuit 
Court,  brought  by  the  defendant  in  error  against  the  plain- 
tiffs in  errror.     The  cause  was  heard  before  the  Hon.  Samuel 
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D.  Lockwood  at  the  October  term  1845,  when  a  decree  was 
rendered  in  favor  of  the  complainant  below. 

A  full   history  of  the  case    appears  in  the    Opinion  of  the 
Court. 

Jf.  McOonnell,  and  T.   Camfphell^  for  the  plaintiffs  in  error. 
/&  T.  Logan^  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

PuEPLE,  J.*  Thomas  Mather  filed  his  bill  in  chancery 
against  the  plaintiffs  in  error  charging  that,  by  an  Act  of  the 
legislature  of  the  State  of  Illinois,  approved  February  2oth, 
1837,  entitled  '■'■An  Act  permanently  to  locate  the  seat  of 
Governtnent  of  the  State  of  Illinois^'''  by  which  Act  the  seat 
of  Government  for  said  State  was  located  at  Springfield,  it 
was  provided  that  said  Act  should  be  void,  unless  the  sum  of 
fifty  thousand  dollars  should  be  donated  by  individuals  and 
secured  by  bonds  and  security,  to  be  approved  by  the  Gov- 
ernor, payable  at  such  times  as  the  Governor  should  direct; 
that  the  Governor  directed  the  payments  to  be  made  in  three 
equal  instalments  of  six,  twelve,  and  eighteen  months;  that 
to  secure  the  payment  of  said  sum,  the  said  Mather,  together 
with  Joseph  Klein,  Archer  G.  Herndon,  David  Spear,  the 
present  plaintiffs  in  error,  together  with  forty  seven  others, 
naming  them,  Mather  being  one,  executed  their  joint  bond 
payable  to  the  State  Treasurer,  dated  the  22d  day  of  March, 
1837,  conditioned  for  the  payment  of  the  said  sum  of  fifty 
thousand  dollars,  in  the  manner  required  by  the  Governor, 
under  the  provisions  of  said  Act,  reciting  therein,  that  the 
seat  of  Government  had  been  located  at  Springfield ;  that  the 
two  first  instalments  were  paid ;  that  the  third  remained  for 
a  long  time  unpaid,  and  suit  was  instituted  against  Mather 
alone  for  the  recovery  of  the  residue  of  the  amount  due  on 
said  bond,  and  judgment  rendered  against  him  for  the  same, 
and  that  he  paid  the  amount,  $1 6,666. 66f  ;  that  he  had  pre- 
viously paid  his  full  share  of  the  two  first  instalments  ;  that  the 

♦Wilson,  C.  J.,  and  Caion,  J.,  did  not  sit  in  this  case. 
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other  obligors  refuse  to  pay  their  share  of  the  last  instalment ; 
that  four  of  the  obligors  in  the  bond  have  died,  and  makes 
their  heirs  and  personal  representatives  parties ;  that  eighteen 
of  said  obligors,  naming  them,  have  become  insolvent,  and 
avers  that  the  money  due  on  the  bond  and  paid  by  Mather, 
ought  to  be  ratably  divided  amongst  the  solvent  obligors  and 
their  representatives  upon  the  bond,  and  paid  b}^  them  to 
Mather  in  equal  proportions,  and  prays  that  the  defendants 
to  the  bill  may  be  decreed  to  pay  and  contribute  their  just 
proportions,  in  manner  aforesaid. 

David  Spear,  one  of  the  plaintiffs  in  error,  answers  and 
admits  the  execution  of  the  bond,  the  non-payment  of  the 
third  instalment,  the  judgment  against  Mather,  and  the  pay- 
ment of  the  same  by  him ;  but  alleges,  that  on  the  27th.  day 
of  Febraary,  A,  D.  1841,  the  legislature  of  the  State  passed 
a  lavs?"  authorizing  the  payment  of  this  third  instalment,  for 
vs^hich  judgment  against  Mather  had  been  rendered  in  State 
indebtedness,  and  that  the  same  was  so  paid  by  him,  and  that 
Mather  has  received  from  divers  obligors  on  said  bond  large 
sums  of  money,  internal  improvement  script,  certificates  of 
the  State  Bank  of  Illinois,  and  promissory  notes  towards  the 
payment  so  made  by  him,  which  were  nearly  equal  in  amount 
to  the  sum  advanced  by  him,  exclusive  of  his  proportion ; 
that  he  does  not  know  any  of  the  persons  named  in  the  bill 
to  be  insolvent,  and  expresses  a  vdllingness  to  pay  his  just 
proportion,  according  to  the  value  of  the  script  in  which  the 
bond  was  discharged ;  and  prays  that  so  much  of  his  answer 
as  is  not  responsive  to  the  bill  may  be  taken  and  considered 
as  a  cross  bill,  and  that  Mather  may  answer  the  same  and 
particularly, 

1.  Whether  said  indebtedness  was  not  discharged  in  in- 
ternal improvement  script; 

2.  What  time  said  payments  were  made ; 

3.  What  was  the  value  of  said  script  at  said  time; 

4.  What  amount  he  paid,  or  considered  himself  paying,  at 
the  time,  as  his  own  fair  and  just  proportion ;  and 

5.  What  he  has  received  by  voluntary  contributions  to- 
wards said  indebtedness  of  any  sort  whatever,  stating  in  what 
said  payments  consisted. 
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The  answer  of  Joseph  Klein  is  the  same  as  that  of  David 
Spear. 

Archer  G.  Herndon  answers,  and  admits  the  execution  of 
the  bond,  but  alleges,  that  at  the  time  of  the  execution  of 
the  bond,  or  shortly  afterwards,  it  was  understood  by  him  that 
each  of  the  obligors  of  the  bond  were  to  pay  in  proportion 
to  the  property  owned  by  them  in  Springfield,  and  that  they 
afterwards  entered  into  a  written  contract  to  that  effect; 
that  according  to  this  arrangement,  his  proportionable  share 
was  about  one  hundred  and  thirty  dollars,  and  that  he  was 
always  ready  and  willing  to  pay  the  same.  He  admits  the 
judgment  against  Mather,  and  alleges,  that  in  the  spring  of 
1843,  the  obligors  in  the  bond  held  a  meeting,  at  which  Ma- 
ther agreed  with  him  and  others,  that  his  share  might  be  paid 
in  internal  improvement  script,  or  other  State  indebtedness, 
or  in  current  funds  of  the  value  of  said  script,  or  State  in- 
debtedness ;  and  that  the  same  was  then  worth  only  twenty 
cents  to  the  dollar ;  and  that,  according  to  this  agreement, 
he  was  only  indebted  in  about  $130  in  State  indebtedness, 
or  $26  in  money,  and  that  he  has  been  ready  and  willing, 
and  offered  to  pay  the  same,  together  with  his  proportionate 
share  of  the  costs  of  the  suit  against  Mather ;  that  Mather 
paid  the  judgment  against  him  in  State  indebtedness,  which 
was  worth  but  twenty  cents  to  the  dollar. 

William  J.  Jones  answers,  admitting  the  execution  of  the 
bond  by  his  father,  Thomas  Jones;  that  he  was  deceased,  and 
that  he,  William  J,  Jones,  had  been  appointed  his  executor; 
he  admits  the  non-payment  of  the  third  instalment  on  the 
bond,  and  the  judgment  against  Mather  for  the  same ;  alleges 
that  he  has  no  personal  knowledge  in  the  premises ;  that  he 
has  been  informed  that  others  have  filed  their  answers  in  the 
nature  of  cross  bills,  and  that  he  is  willing  to  abide  whatever 
decision  shall  be  made  in  the  premises  thereon. 

Samuel  H.  Treat,  William  Butler,  Bennett  C.  Johnson,  Ben- 
jamin Talbot,  P.  C.  Latham,  Robert  Irwin,  W.  P.  Grimsley, 
Elijah  lies,  Geo.  Pasfield,  Washington  lies,  Gershom  Jayne, 
Ninian  W.  Edwards,  John  T.  Stuart,  Thomas  Houghan,  Eras- 
tus  Wright,  Peleg  C.  Canady,  Bela  C.  Webster,  D.  Prickett, 
and  Virgil   Hickox  answer,   admitting  that  the  third  instal- 
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ment  was  unpaid  when  due,  and  that  judgment  thereon  was 
rendered  against  Mather,  and  that  he  paid  the  same  ;  but  they 
allege  the  passage  of  the  Act  before  referred  to,  allowing  the 
obligors  in  the  said  bond  to  discharge  the  same  in  State  in- 
debtedness, and  that  it  was  so  paid  by  Mather;  that  there 
was  an  arrangement  made  between  several  of  the  obligors 
in  said  bond,  to  which  Mather  and  they  were  parties,  that 
each  should  pay  according  to  the  value  of  his  real  estate  at 
the  time  of  the  removal  of  the  seat  of  Government,  and  that 
each  of  them  had  paid  his  share,  according  to  said  arrange- 
ment, to  said  Mather,  which  was  received  by  him  as  such  ; 
that  some  paid  more  than  their  equal  shares  of  the  amount 
due  on  the  bond,  and  some  less,  but  those  who  have  paid  an 
amount  exceeding  their  proportionate  share  due  by  the  terms 
of  the  bond,  ask  that  the  same  may  be  applied  for  the  benefit 
of  such  of  those  who  have  paid  less,  the  same  being  under 
the  agreement  aforesaid. 

The  other  defendants  filed  no  answers. 

Mather  states,  in  answer  to  the  answers  of  Spear  and 
Klein,  that  he  paid  the  amount  due  on  the  bond  in  internal 
improvement  script,  and  insists  that  it  is  immaterial  to  them 
whether  the  same  was  paid  in  script  or  cash.  He  admits 
that  he  has  received  from  Ninian  W.  Edwards,  Gershom 
Jayne,  Washington  lies,  S.  M.  Tinsley,  P.  C.  Latham, 
Simeon  Francis,  B.  C,  Johnson,  S.  C.  Kennedy,  Elijah  lies, 
George  Pasfield,  James  L.  Lamb,  Robert  Irwin,  W.  P.  Grims- 
ley,  Yirgil  Hickox,  Benj.  Talbot,  "William  Butler,  James 
Adams,  S.  B.  Opdycke,  B.  C.  Webster,  Erastus  Wright, 
John  T.  Stuart,  David  Prickett,  S.  H.  Treat,  M.  Mobley, 
James  R.  Gray,  and  Thomas  ELoughan,  obligors  in  said  bond, 
the  sum  of  $11,616.50  in  various  proportions,  according  to  an 
agreement  entered  into  amongst  them,  and  to  which  said 
Spear  and  Klein  were  parties ;  that  by  said  agreement  said 
Spear  was  to  pay,  as  his  proportion,  the  sum  of  $497.12,  and 
said  Klein  the  sum  of  $912.25,  and  that  his,  Mather's  pro- 
portion was,  by  the  same  agreement,  $829.50,  and  that  he  is 
still  willing  to  comply  with  his  agreement,  if  the  same  is 
enforced  against  the  residue  of  the  contracting  parties ;  that 
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he  also  received  from  John  Williams  on  said  bond,  as  a  con- 
tribution, the  sum  of  $443.06 ;  that  this  is  all  that  he  has 
received ;  that  he  made  two  separate  payments  on  the  said 
bond,  one  of  $10,103.25,  on  the  15th  day  of  March,  1843, 
and  that  the  market  price  of  script  at  that  time  was  twenty 
five  cents  to  the  dollar ;  and  the  other  one  on  the  19th  day  of 
June,  1843,  of  $6563.41,  at  which  time  the  script  was  worth 
thirty  three  cents  to  the  dollar;  that  he  obtained  the  same  by 
giving  his  note  to  the  State  Bank  at  eighty  cents  to  the 
dollar. 

Mather  filed  a  general  replication  to  the  several  answers 
of  the  defendants  in  the  Court  below. 

The  depositions  of  John  Irwin,  Arnold  P.  Robinson,  John 
M.  Cabiness,  and  Abner  J.  Ellis,  taken  on  the  part  of  Mather, 
were  read  in  evidence  to  prove  the  insolvency  of  several  of 
the  obligors  in  the  bond.  I  have  carelully  examined  this 
evidence,  and  think  the  same  sufiicient,  prima  facie,  to 
prove  the  insolvency  of  those  persons  who  are  found  to  be 
insolvent  by  the  decree  in  the  Court  below,  being  twelve  in 
number. 

Mather  also  proved  by  John  Sprigg,  teller  of  the  State 
Bank  of  Illinois,  that  he  furnished  Mr.  Mather  with  State 
indebtedness  to  pay  the  last  instalment  on  the  bond  out  of  the 
funds  of  the  Bank ;  that  the  agreement  with  Mather  was, 
that  he  was  to  take  the  scrijDt  at  eighty  cents  to  the  dollar, 
payable  in  State  Bank  certificates,  or  obligations  of  indi- 
viduals, payable  to  the  Bank  in  such  certificates ;  and  that  a 
number  of  persons,  obligors  in  the  bond,  did  execute  their 
notes  to  the  Bank,  in  part  payment  for  said  script,  and  that 
Mather  settled  the  residue  w4th  the  Bank,  and  on  such  set- 
tlement executed  his  note  to  the  Bank  for  $2531.59,  dated 
August  19,  1843,  payable  twelve  months  after  date;  that  pre- 
vious to  executing  this  note,  Mather  had  made  a  payment 
towards  said  script  in  notes  and  Bank  certificates,  and  also 
made  another  at  the  time  said  note  was  executed ;  that  the 
greater  proportion  of  Mather's  note  still  remains  unpaid, 
and  that  State  Bank  certificates  were  worth  about  sixty  five 
cents  to  the  dollar  ;  that  the  script  was  furnished  to  Mather 
about    the  last   of  February  or  first   of  March,  A.  D.  1843; 
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that  he  does  not  know  its   intrinsic  value,  and  does  not  re- 
member the  vakie  of  Bank  certificates  at  that  time. 

This  was  the  substance  of  all  the  testimony.  The  Circuit 
Court  rendered  a  decree  dismissing  the  bill  as  to  the  twenty 
six  obligors,  who,  as  appears  by  their  answers,  and  by  the 
answer  of  Mather  to  Spear  and  Klein's  answer  in  the  nature 
of  a  cross  bill,  had  paid  their  full  share  and  proportion  of  the 
said  bond. 

It  recites  that  Mather  paid  in  internal  improvement  script 
procured  by  him  of  the  State  Bank  of  Illinois,  at  a  discount 
of  twenty  per  cent,  payable  in  Bank  certificates,  in  full  of 
the  last  instalment  on  said  bond,  and  for  which  he  has  not 
been  indemnified,  the  sum  of  $4607.55,  on  the  19th  day  of 
June,  1843  ;  that  Garret  Elkin  and  eleven  others,  obligors  in 
said  bond,  are  insolvent ;  and  further  adjudges  that,  for  his 
indemnity,  Mather  shall  recover  of  each  of  the  other  defend- 
ants below,  surviving  obligors  in  said  bond,  the  sum  of 
$851.55,  being  one  twelfth  of  the  said  sum  of  $4607.55,  less 
the  said  twenty  per  cent,  discount,  and  six  per  cent,  interest 
thereon  from  the  19th  day  of  June,  1843  ;  and  one  eleventh 
of  the  costs,  saving  the  costs  of  service  of  process  on  the 
twenty  six  paying  obligors,  and  the  like  sum  from  the  execu- 
tors, administrators,  &c.,  (naming  them),  of  such  persons, 
obligors  in  said  bond,  as  had  died  since  the  execution  thereof, 
out  of  assets  in  their  hands  to  be  administered,  and  also  that 
he  recover  of  each  of  the  twelve  insolvent  obligors,  one  half 
the  aforesaid  sum  of  $351.55,  and  one  half  the  costs  as  above 
stated,  for  the  use  and  benefit  in  pro  rata  and  fellowship 
proportions  of  the  solvent  obligors,  or  the  personal  represen- 
tatives of  such  of  them  as  have  died,  and  against  whom  the 
decree  has  been  rendered ;  that  execution  issue  in  the  premi- 
ses, and  that  with  the  assent  of  Mather's  solicitor  the  decree 
may  be  discharged  and  satisfied,  except  costs,  in  certificates 
of  the  State  Bank  of  Illinois. 

This  decree  of  the  Court  is  assigned  for  eiTor. 

From  the  whole  record,  the  facts  of  the  case,  when  briefly 
summed  up,  amount  to  this  :  That  on  the  22d  day  of  March, 
1837,  Mather  and  forty  nine  others  owed  the  State  of  Illinois, 
upon  their  joint  bond  of  that  date,  $50,000,  to  be  paid  in 
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equal  instalments,  at  six,  twelve  and  eighteen  months  ;  that 
the  two  first  instalments  wei*e  paid,  and  the  last,  amomiting 
to  $i6,Q66.66^,  remained  nnpaid  ;  that  upon  tliis,  Mather 
was  sued  alone,  and  judgment  recovered  against  him  ;  that 
on  the  29th  day  of  Februar}'-,  1841,  the  legislature  passed 
an  Act  authorizing  this  debt  to  be  discharged  in  State  in- 
debtedness ;  that  Mather,  by  an  arrangement  with  the  State 
Bank,  procured  the  necessary  funds,  and  paid  the  judgment, 
part  on  the  15th  day  of  March,  A.  D.  1843,  and  the  residue 
on  the  19th  day  of  June  following ;  that  the  State  indebt- 
edness cost  him  eighty  cents  to  the  dollar  in  State  Bank 
certificates,  and  that,  for  that  portion  which  was  not  paid  to 
the  Bank,  or  by  the  twenty  six  paying  obligors  in  the  bond, 
through  him  arranged,  he  gave  his  note,  a  portion  of  which 
was  unpaid  at  the  time  the  depositions  were  taken ;  that 
twenty  six  of  the  obligors  had  paid  and  arranged  their  full 
proportion  of  the  judgment,  excluding  the  twelve  insolvent 
obligors  in  the  calculation-,  and  that  Mather  paid  by  the  19th 
day  of  June,  1843,  and  amount  over  and  above  all  that  he  had 
received,  the  sum  of  $4607.55,  and  he  claims  that  this 
amount  ought  to  be  refunded  to  him  in  equal  proportions, 
with  interest  from  the  time  of  payment,  by  the  eleven  re- 
maining solvent  obligors ;  the  decree  of  the  Circuit  Court 
in  the  case  was  made  on  the  18th  day  of  November,  1845,  as 
before  stated,  and  is  against  the  plaintifis  in  error,  and  eight 
others,  who  have  not  paid  any  portion  of  this  last  instalment 
on  the  bond.  Mather  procured  the  funds  to  make  the  pay- 
ment with,  at  eighty  cents  to  the  dollar,  payable  in  Bank  cer- 
tificates, and  the  decree,  by  the  assent  of  his  counsel,  directs 
payment  to  be  made  to  him  in  the  same  funds  which  he  has 
paid,  or  is  compelled  to  pay  to  the  Bank. 

A  short  calculation  will  determine  whether,  by  the  princi- 
ples npon   which  it  proceeds,   this   decree  is   erroneous   or 
otherwise  : 
Mather,  for    the  joint  benefit  of  himself  and  the 

other  obligors,    advanced,    at    the    time    before 

stated,  in  State  indebtedness,  the  sum  of  $16,666.66 

This,   at    eighty    cents    to    the    dollar,    would   be 

worth  the  sum  of  13,333.32 
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There  are  thirty  eight  solvent  obligors,  Mather 
being  one  of  them,  and  the  proportionable  share 
of  each  would  be  $       350.87 

Deduct  Mather's  share  from  the  amount  in  value 
by  him  advanced,  and  it  will  leave  due  to  him 
from  the  thirty  seven  other  solvent  obligors, 
the  sum  of  12,982.45 

Mather  received  from  the  twenty  six  paying  obli- 
gors, by  arrangement  probably  in  state  in- 
debtedness, $12,059.11,  worth  in  certificates, 
as  purchased  by  him,  the  sum  of  9,66Y.28 

Deduct  this  from  the  amount  advanced  by  him, 
and  it  leaves  to  be  paid  by  the  eleven  remain- 
ing solvent  obligors  3,335.17 

To  make  this  sum,  each  should  have  paid  at  the 

time  the  advance  was  made  by  Mather,  308.18 

And  the  interest  on  the  same  from  the  nineteenth 
day  of  July,  1843,  to  the  time  of  the  decree, 
would  amount  to  45.47 


Making  the  sum  of  $348.65 

which  should,  in  any  event  upon  this  basis,  be  paid  to 
Mather  by  each  of  the  solvent  non-paying  obligors  for  his 
indemnity.  This  amount,  it  will  be  seen,  would  have  been 
considerably  increased,  had  not  the  twenty  six  paying  obli- 
gors advanced  more  than  their  proportionate  share  of  the 
amount  due. 
I  have  before  shown,  that  there  had  been  paid  at 

the  Bank  certificate  price,  or  value  of  the  State 

indebtednes  as  purchased  by  Mather,  the  sum  of  $9,667.28 
when,  in  fact,  their  proportionate  share  at  $350.87 

each,  would  only  amount  to  9,132.62 

being  $534.66  more  than  they  were  equitably  bound  to  pay. 

And  if  interest  should  be  calculated  on  the  amount  due 
from  each  of  these  non-paying  solvent  obligors,  from  the  fif- 
teenth of  March,  1843,  the  time  when  Mather  advanced  the 
sum  of  $10,103.25,  it  would  amount  to  the  further  sum  of 
$6,24  against  each,  and  this  added  to  the  $348.65,  before 
estimated  as  due  from  them  to  Mather,  would  make  the  sum 
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actually  recoverable  by  him  upon  this  basis,  $354.89,  instead 
of  $351.55,  as  found  by  the  decree  of  the  Court. 

These  premises  considered,  the  only  remaining  question 
is,  whether  he  is  equitably  entitled  to  recover  according  to 
the  principles  here  laid  down.  And  upon  this  point,  we 
think  there  cannot  be  a  doubt.  After  the  passage  of  the  law 
of  the  twenty  seventh  day  of  February,  1841,  allowing  the 
obligors  upon  this  bond  to  pay  in  State  indebtedness,  the 
plaintiffs  in  error  suffer  more  than  two  years  to  elapse  with- 
out an  offer  on  their  part  to  discharge  their  obligations  in 
this  or  any  other  manner.  They  had  abundant  opportunity, 
if  they  had  desired  to  do  so,  to  avail  themselves  of  the  pro- 
visions of  the  law  passed  for  their  relief.  Mather  had  been 
sued  alone,  judgment  had  been  rendered  against  him,  and 
he  is  compelled  to  pay  the  whole  debt,  or  submit  to  a  sacri- 
fice of  private  propert}^  He  procures  the  funds  at  a  stipu- 
lated price  to  be  paid  in  certificates  of  the  State  Bank  of 
Illinois,  and  he  now  seeks  from  these  plaintiffs  an  indemnity 
for  the  proportionate  amount  advanced  by  him  for  each,  and 
in  the  same  funds  which  he  has  advanced,  or  is  bound  to  pay. 
To  this  he  is  clearly  entitled.  No  doctrine  is  better  settled, 
than  that  a  co-obligor  or  surety  who  advances  money  for  his 
co-obligors  or  co-sureties,  shall  be  indemnified  to  the  extent 
of  his  advances,  (a)  Eddy  v.  Traver,  6  Paige,  521 ;  Hickman 
V.  McCurdy,  7  J.  J.  Marsh.  560 ;  Mitchell  v.  Sproid,  5  do.  270. 
And  although  it  may  be  true,  that  from  the  time  the  payment 
was  made  by  Mather  to  the  date  of  the  decree.  State  Bank 
certificates  may  have  advanced  in  price  and  value,  yet,  for 
aught  that  appears  to  the  Court,  they  may  have  been  of  equal 
worth  to  him  at  either  period,  and  it  was  the  fault  and  negli- 
gence of  the  plaintiffs  that  they  did  not  proceed  and  pay 
them,  or  in  some  other  manner,  meet  their  just  obligations 
at  an  earlier  season.  It  is  their  own  laches,  if  they  have  lost 
by  this  decreee. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs.* 

Decree  affirmed. 

Treat,  J.  did  not  sit  in  this  case. 


*  A  petition  for  a  rehearing  of  this  cause  was  filed,  which  was  denied, 
(a)  Sloo  V.  Pool,  15  111.  E.  47. 
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Lemuel  Andrews  et.  al.,  plaintiffs  in  error,  v.  John  H.  Sul- 
livan, defendant  in  error. 

Error  to  Warren. 

The  general  rule  is,  that  Equity  will  not  interfere,  where  the  party  has  his 
remedy  at  Law ;  but  one  particular  branch  of  the  jurisdiction  of  Courts 
of  Equity  is  the  enforcement  of  a  specific  execution  of  contracts.  The 
rule,  however,  though  general,  is  not  universal. 

A.  sold  to  B.  two  tracts  of  land,  receiving  part  of  the  purchase  money  in 
cash  and  a  note  for  the  balance,  and  executed  an  agreement  for  a  title  in 
fee,  clear  of  incumbrance,  on  or  before  the  eighth  day  of  June,  1842,  on 
payment  of  the  note,  which  was  described  in  the  agreement.  A,  resided 
in  Iowa,  and  B.  in  this  State,  a  few  miles  distant.  A.  was  called  to  New 
Orleans  on  business,  expecting  to  return  before  the  note  became  due,  but 
was  unexpectedly  called  to  Ohio,  where  he  was  detained  until  after  the 
time  had  elapsed.  B.  had  the  money  ready  to  discharge  the  note,  but 
neither  made  a  tender  nor  went  to  A.'s  residence.  A.,  as  soon  as  he  re- 
turned, made  the  deed,  went  to  B.'s  residence,  informed  him  that  he  had 
the  title,  and  asked  for  payment  of  the  note,  which  was  refused  and  neg- 
lected to  be  paid.  On  the  12th  day  of  July,  A.  wrote  a  note  to  B.,  request- 
ing payment,  and,  during  the  same  month,  made  a  formal  tender  of  the 
deed,  which  was  refused,  as  well  as  payment.  The  Circuit  Court,  on  the 
hearing  of  a  bill  filed  by  A.  for  a  specific  performance  of  the  contract, 
overruled  a  demurrer  to  the  bill,  and  rendered  a  decree  that  the  money 
be  paid  on  a  particular  day,  and  default  of  payment  being  made,  a  final 
decree,  and  awarded  execution  for  the  debt  and  costs :  Held,  that  the 
demurrer  was  properly  overruled,  and  that  the  bill  for  a  specific  perform- 
ance would  lie :  Hdd,  also,  that  the  final  decree,  with  the  award  and  ex- 
ecution, was  wrong ;  that  the  proper  decree  would  have  been  to  have  di- 
rected a  sale  of  the  premises,  upon  default  being  made  in  payment,  and 
that  the  complainant  should  have  been  required  to  deposit  with  the  Mas- 
ter, a  proper  conveyance  to  be  delivered  upon  payment  of  the  money  : 
Hdd,  further,  that  A.  had  used  due  diligence  in  trying  to  perform  his 
contract,  (a) 

The  doctrine  in  Equity  is  not  forfeiture,  but  compensation,  and  Courts  fre- 
quently relieve  men  who  have  acted  fairly,  though  negligently,  and  dis- 
pense with  that  which  would  make  compliance  with  what  the  law  re- 
quires oppressive. 

Time  is  not  necessarily  deemed  of  the  essence  of  the  contract  in  Equity, 
and  Courts  of  Equity  are  frequently  called  on  to  relieve,  where  the  terms 
for  the  performance  and  completion  of  the  contract  have  not,  in  point  of 
time,  been  strictly  complied  with.  But,  in  all  cases,  the  intention  of  the 
parties  is  to  govern,  and  that  is  to  be  gathered  from  the  contract  and  cir- 
cumstances. 

Bill  in  Equity,  for  a  specitic  performance,  &c.,  com- 
menced in  the  Rock  Island  Circuit*  Court,  by  the  defendant 
in  error  against  the  plaintiffs  in  error.  After  sundry  proceed- 
ings in  that  Court,  the  venue  was  changed  to  Warren  county. 

(a)  Grubb  v.  Crane,  4  Scam.  R.  153;  Burger  v.  Potter,  32  111.  R.66  . 
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At  the  June  term,  1844,  of  the  "Warren  Circuit  Court,  the 
Hon.  Jesse  B.  Thomas  presiding,  a  decree  was  rendered  that 
the  defendants  specifically  execute  the  agreement  set  out  in 
the  bill ;  that  on  or  before  the  day  specified  in  said  decree, 
they  pay  to  the  Master  in  Chancery  the  amomit  due  com- 
plainant by  the  terms  of  the  agreement  for  his  use ;  and  that 
the  complainant,  at  the  same  time,  convey  the  premises  men- 
tioned in  the  agreement  to  the  defendants  by  a  deed  contain- 
ing full  covenants  of  warranty. 

At  the  November  term  1844,  the  Master  reported  that  the 
defendants  had  not  paid  the  money,  and  also  reported  the 
amount  then  due  according  to  the  terms  of  the  decree.  The 
Court  thereupon  decreed  that  the  plaintiff  have  and  recover 
of  the  defendants  the  sum  of  $749.88,  the  amount  found  to 
be  due,  together  with,  the  costs  of  suit,  and  that  he  have  ex- 
ecution therefor. 

The  cause  was  submitted  in  this  Court  upon  briefs  and 
written  arguments. 

Knox  (&  Drury^  and  O.  Peters^  for  the  plaintiffs  in  error. 

1.  The  bill  upon  its  face  shows  a  want  of  jurisdiction  in 
the  Circuit  Court,  inasmuch  as  it  shows  that  the  party  has  a 
complete  remedy  at  law.  Stone  v.  Manning^  2  Scam.  531 ; 
Robinson  v.  Chesseldine^  4  do.  382 '  Cooper's  Eq.  189,  where- 
it  is  said  to  be  ground  of  demurrer,  that  complainant  has  a 
remedy  at  law. 

As  to  concurrent  jurisdiction  of  Courts  of  Law  and  Equity, 
see  the  following  authorities:  Story's  Eq.  PI.  373  ;  Cooper's 
Eq.  124;  Mitf.  Eq.  PL  4,  123;  3  Fonblanque's  Eq.  11. 

There  is  no  allegation  by  complainant  of  fraud,  accident  or 
mistake. 

2.  There  is  no  allegation  in  the  bills  that  the  complainant 
made  and  tendered  a  deed,  before  or  on  June  8,  1842;  or  that 
he  was  at  E.ock  Island  or  Rockingham  ready  to  perform. 

The  terms  of  the  contract  show  mutual  and  dependent 
covenants.  Sullivan  made  no  offer  to  perform.  To  have 
shown  himself  entitled  to  relief,  he  should  first  have  shown 
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himself  "ready,  desiroiis,  prompt  and  eager"  to  perform  his 
part  of  the  contract.  Franklin  v.  Leach^  5  Cowen,  506.  This 
case  shows  that  Sullivan  should  have  sought  out  the  de- 
fendants. 

3.  In  this  case,  time  was  of  the  essence  of  the  contract. 
Lloyd  V.  Collett,  4  Yessey,  C90 ;  Sugden,  2T8 ;  Story's  Eq. 
Jur.  86  n  ;  Hijpioell  v.  Knight^  1  Young  &  Collyer,  415. 

Unless  a  party  is  held  to  a  strict  performance,  except 
where  he  shows  excuse  for  non-performance,  fidelity  in  the 
execution  of  contracts  will  be  destroyed.  If  Courts  will 
make  contracts  for  parties,  by  enforcing  the  performance  of 
them  in  favor  of  the  party  in  the  wrong  ;  if  a  delay  of  a  week 
will  not  cut  off  a  party  from  relief  in  chancery,  we  may  as 
well  say  at  once  that  contracts  have  no  binding  efficacy,  and 
if  a  week  is  excused,  so  may  be  a  year,  &c. 

4.  The  decree  is  erroneous,  because  Mixter  was  not  a 
party.  He  had  become  interested  in  the  subject  matter. 
His  rights  and  interests  may  be  affected  by  the  decree.  This 
is  a  conclusive  reason  why  the  decree  should  be  reversed. 
Vattier  v,  Hinde,  Y  Peters  252 ;  Montgomerg  v.  Brown^ 
decided  at  the  present  term.     Qieepost. 

A.  Williams  and  d.  Grant,  for  the  defendant  in  error. 

If  either  the  vendor  or  vendee  refuse  to  perform  the  con- 
tract, the  other  may  bring  an  action  for  breach  of  contract, 
or  file  a  bill  for  specific  performance.  1  Sugden  on  Yend. 
216,  222  :  Matthews  v.  Dana,  3  Madd.  470 ;  Morgan  v.  Shaw, 
2  Mer.  138 ;  Boehm  v.  Wood,  1  Jacob  &  Walker,  419  ;  Wal- 
linger  v.  Hilhert,  1  Mer.    103-4 ;  Lowe  v.  Manners,  1  do  18, 

19  ;  Gomjperts  v.  ,  12  Yes.    IT ;  Daly  v.    Osborne,  1 

Mer.  382  ;  Birch  v.  Llaynes,  2  do.  444. 

A  failure  on  the  part  of  the  vendor  to  perform  his  contract 
on  the  stipulated  day,  does  not,  of  itself,  deprive  him  of  his 
right  to  demand  a  specific  performance  at  a  subsequent  day, 
when  he  shall  be  able  to  perform  his  part  of  the  engagement. 
Brashier  v.  Gratz,  5  Peters'  Cond.  R.  164-5;  Hepburn  v. 
Auld,   2   do   253;  1  Johns  Ch.  E.  376 ;  1  Sug.  Yen.  426-7; 

VOL.  vn.  42 
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Seton  V.  Slade,  7  Yes.  274 ;  Hearne  v.  Tenant^  13  Yes.  289 ; 
Taylor  v.  Longworth,  14  Peters,  174-5. 

Sullivan  was  not  bound  to  convey  till  the  purchase  money- 
was  paid,  and  his  failure  to  convey  on  the  day  is  sufficiently 
accounted  for.  Time  is  not,  in  this  case,  made  the  essence 
of  the  contract;  on  the  contrary,  the  parties  contemplated 
that  it  would  not  be  performed  at  the  day,  as  is  evident  from 
the  agreement  that  the  purchasers  should  pay  interest  upon 
the  purchase  money  from  the  time  it  should  be  due. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.  Sullivan  filed  his  bill  to  enforce  the  specific 
performance  of  a  promise  to  pay  the  balance  due  for  two 
tracts  of  land,  sold  to  defendants.  A  demurrer  to  the  bill 
was  overruled,  answers  were  filed,  and  a  replication,  and  the 
cause  heard  upon  agreed  facts.  Decree,  that  the  money 
should  be  paid  by  a  certain  day.  The  money  not  being  paid, 
a  final  decree  was  entered  for  the  money,  and  execution 
awarded. 

The  facts  are  as  follows:  On  the  third  day  of  July,  1841, 
Sullivan  sold  defendants  two  tracts  of  land  for  $990,  and 
received  $400  down,  and  took  their  note  for  $590,  payable 
on  or  before  the  eighth^day  of  June,  1842,  bearing  interest  at 
twelve  per  cent,  after  maturity. 

At  the  same  time,  he  executed  to  them  an  agreement  for  a 
title,  acknowledging  the  receipt  of  that  sum,  and  describing 
the  note  given  for  the  remainder,  in  consideration  whereof, 
he  agreed  to  convey  them  a  title  in  fee,  clear  of  incumbrance, 
"  on  or  before  the  eighth  day  of  June,  1842,  on  payment  of  a 
certain  promissory  note  made  by"  the  defendants  as  aforesaid. 

By  the  agreement  of  facts  it  appears,  that  Sullivan  left  his 
residence  in  Iowa,  prior  to  June,  and  went  to  New  Orleans 
to  transact  business,  expecting  to  be  back  before  the  day  of 
payment ;  but  unexpected  business  or  circumstances  required 
his  presence  in  Ohio,  and  detained  him  until  the  third  day  of 
July,  and  he  did  not  make  a  tender  of  a  deed  on  the  eighth 
day  of  June  in  consequence  of  it. 
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The  defendants  lived  in  Rock  Island.  On  the  4tli  day  of 
June,  Andrews  wrote  a  note  to  Sullivan,  requesting  him  to 
make  the  deed  to  the  other  two  defendants,  and  one  George 
Mixter,  instead  of  himself,  and  sent  the  note  to  Sullivan's 
partner.  On  the  eighth  day  of  June,  they  had  the  money 
ready  to  pay  for  the  land,  but  did  not  tender  it,  or  go  to  Rock- 
ingham, Iowa,  plaintiff's  residence,  to  attempt  it.  On  the 
second  day  after  his  return  home,  Sullivan  prepared  a  deed 
to  the  defendants,  Moore  and  Lynde  and  to  Mixter,  as 
directed  by  Andrews,  went  to  Rock  Island,  and  informed 
defendants  that  he  had  title  to  the  premises,  and  asked  for 
payment.  No  money  was  paid,  and  no  arrangement  made. 
On  the.  twelfth  day  of  July  he  wrote  them  a  note  requesting 

payment,  but  it  was  not  made.     Afterwards,  on  the day 

of  July,  or  August,  he  formally  tendered  them  a  deed,  which 
they  refused  without  looking  into  it,  and  payment  was  refused. 
Soon  after,  the  bill  was  filed. 

At  the  time  of  making  the  contract,  Sullivan  had  no  title 
to  one  tract,  in  consequence  of  a  mistake  at  the  Land  Office, 
but  acquired  it  before  the  eighth  day  of  June,  though  he 
never  exhibited  his  title  to  defendants,  nor  did  they  ever 
require  it.  Defendants  had  put  a  dwelling  on  the  land,  .worth 
$300.  After  the  note  fell  due  they  abandoned  the  premises, 
of  which  they  had  had  the  possession,  without  giving  Sullivan 
notice  of  it.  There  was  some  diminution  in  the  value  of  the 
premises,  but  no  material  deterioration  between  the  eighth 
day  of  June  and  the  bringing  suit. 

The  errors  assigned  are  the  overruling  the  demurrer,  and 
not  dismissing  the  bill ;  in  rendering  the  first  decree  to  pay 
the  money  on  a  given  day  ;  and  in  rendering  the  final  decree 
and  awarding  the  execution  for  the  debt  and  costs. 

The  points  made  and  insisted  on  are,  that  a  Court  of  Equity 
has  not  jurisdiction  of  the  case,  as  the  plaintiff  has  a  complete 
remedy  at  Law  on  his  note  ;  and  secondly,  that  time  is  of  the 
essence  of  this  contract ;  and  not  having  performed  it  on  the 
day,  the  plaintiff  is  in  default  and  can  have  no  relief  in 
Equity,  the  defendants  having  a  right  to  abandon,  and  rescind 
it,  and  which  they  have  done. 

The  general  rule  is,  as  contended  for  by  defendants,  that 
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Equity  will  not  interfere  Avhere  the  party  has  his  remedy  at 
Law.  Stone  v.  Manning^  2  Scam.  531 ;  Rohinson  v.  Chessel- 
dine,  4  do.  332  ;  Story's  Eq.  PI.  373. 

It  is  also  true,  that  an  action  at  law  may  be  maintained 
upon  this  note,  if  plaintiff  has  performed  his  part  of  the 
agreement. 

But  it  is  equally  true,  that  one  particular  branch  of  the 
jurisdiction  of  Courts  of  Equity  is  the  enforcement  of  a  spe- 
cific execution  of  contracts.  "While  the  rule,  therefore,  is 
general,  it  is  not  universal,  and  it  becomes  necessary  to 
inquire  if  this  case  be  an  exception. 

In  treating  of  remedies  for  the  breach  of  contracts  for  the 
sale  of  land,  Sugden  remarks :  "  If  either  the  vendor  or 
vendee  refuse  to  perform  the  contract,  the  other  may  bring 
an  action  for  breach  of  contract,  or  file  a  bill  for  a  specific 
performance,  although  it  appears  to  have  been  formerly 
thought  that  as  a  vendor  only  wants  the  purchase  money,  his 
remedy  was  at  law."  1  Sug.  Yend.  216,  §  3.  For  the  first 
clause,  he  cites  10  Mod.  503,  and  for  the  last,  Bunb.  Ill ;  1 
Sim.  &  Stu.  1Y4,  and  6  Madd.  315. 

I  have  access  to  but  one  of  these  authorities,  and  that  is  6 
Madd.     I  can  find  no  such  case  in  the  volume. 

In  speaking  of  compensation,  or  damages,  as  incidental  to 
other  relief,  Justice  Story  says :  "  Where,  upon  a  bill  brought 
by  the  vendor  against  the  vendee  for  a  specific  performance 
of  the  contract,  and  for  a  payment  of  the  purchase  money, 
if  the  decree  is  for  a  specific  performance.  Equity  will 
decree  the  payment  of  the  purchase  money  also,  as  inci- 
dental to  the  general  relief,  and  to  prevent  a  multiplicity 
•oi  suits,  although  the  vendor  might,  in  many  cases,  have 
a  good  remedy  at  law  for  the  purchase  money."  2  Story's 
Eq.  Jur.  §  796.  For  this,  he  cites  Brown  v.  Haff,  5  Paige, 
235,  240 ;  1  Sim.  &  Stu.  174,  607,  and  Cathcart  v.  Robinson, 
5  Peters,  269.  Again,  he  says  :  "  Where  specific  performance 
of  a  contract  respecting  chattels  will  be  decreed  upon  the 
application  of  one  party.  Courts  of  Equity  will  maintain  the 
like  suit  at  the  instance  of  the  other  party,  although  the 
relief  sought  by  him  is  in  the  nature  of  compensation  in  dama- 
ges or  value,  for  in  all  such  cases  the  Court  acts  upon  the 
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ground,  that  the  remedy,  if  it  exist  at  all,  ought  to  be  mutual 
and  reciprocal,  as  well  for  the  vender  as  the  purchaser."  2 
Story  Eq,  Jur.  §  723.  He  cites  the  same  Reports,  and  also, 
lorrest  v.  Elwes^  4  Yesey,  49'/,  10  Mod.  506;  Newl.  on 
Con.  91,  and  4  Russ.  298. 

The  case  of  Brown  v.  Haff^  5  Paige,  235,  was  a  bill  to 
have  a  certain  sum  placed  in  the  hands  of  a  third  person  to  be 
applied  in  part  payment  of  the  purchase  money  so  applied,  and 
also  for  a  decree  for  the  remainder.  The  bill  was  sustained 
on  these  grounds,  notwithstanding  it  was  objected  that  plain- 
tiff had  his  remedy  at  Law.  In  the  case  of  Forrest  v.  JElwes, 
4  Yesey,  497  an  account  was  to  be  taken,  which  is  a  pecu- 
liar jurisdiction  of  the  Court  of  Equity,  and  the  balance  was 
decreed.  The  case  of  Cathcart  v.  Rohinson^  6  Peters,  269, 
included   many  grounds  of  Equity  jurisdiction. 

Mr.  Newland  lays  down  the  doctrine  as  Justice  Story 
does,  but  he  is  speaking  in  reference  to  contracts  in  relation 
to  land,  and  for  it,  cites  10  Mod.  506,  a  volume  that  I  cannot 
procure.  He  seems  to  understand  the  doctrine  as  laid  down 
by  Sugden,  for  he  says  :  "  Such  a  remedy  (by  bill)  is  much 
more  beneficial  than  the  redress,  which  the  latter  (the  vendor) 
would  obtain  at  law,  the  only  compensation  which  he  would 
obtain  there  being  damages  for  the  loss  which  he  might  have 
sustained  from  the  vendee's  not  performing  his  agreement." 

By  proceeding  in  equity,  the  vendor  may  have  it  in  his 
power  to  answer,  and  clear  up,  objections  to  his  title  that 
he  could  not  at  Law,  in  many  cases.  It  may,  in  many  cases, 
be  the  most  advantageous  for  the  vendee,  as  he  may  acquire 
the  title,  at  the  same  time  that  he  is  adjudged  to  pay. 

We  are  of  opinion,  that  the  bill  for  a  specific  performance 
will  lie. 

But  we  are  of  opinion,  that  the  final  decree  rendered  in 
this  case  with  the  award  of  execution  is  wrong.  The  decree 
should  have  directed  a  sale  of  the  premises,  upon  default 
being  made  in  payment,  and  also  required  the  complainant 
.to  deposit  with  the  Master  a  proper  conveyance,  to  be  de- 
livered upon  the  payment  of  the  money. 

The  remaining  question  is,  whether  the  plaintiff  performed 
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his  part  of  the  contract  in  such  a  manner  as  to  entitle  him 
to  sue.  Upon  this  subject,  it  has  been  well  remarked  by 
Mr.  Cox,  in  note  2  to  1  P.  Wms.  571,  that  "cases  of  this 
kind  depend  so  much  on  their  own  particular  circumstances, 
that  it  seems  no  general  rule  can  be  laid  down."  Lord 
Redesdale  admits,  that  it  is  difficult  to  reconcile  all  the  cases 
in  which  Courts  of  Equity  have  given  relief,  and  compelled 
a  specific  performance  of  agreements,  or  refused  to  do  so. 
Mitf.  Eq.  PL  119,  note  q. 

The  doctrine  in  Equity  is  not  forfeiture,  but  compensation, 
and  they  frequently  relieve  men  who  have  acted  fairly,  though 
negligently,  and  dispense  with  that  which  would  make  com- 
pliance with  what  the  law  requires  oppressive.  2  Story's 
Eq.  Jur.  §  7T5,  and  p.  84,  note  1.  (a) 

Time  is  not  necessarily  deemed  of  the  essence  of  the  con- 
tract in  Equity,  and  Courts  of  Equity  are  frequently  called 
on  to  relieve,  where  the  terms  for  the  performance  and  com- 
pletion of  the  contract  have  not,  in  point  of  time,  been  strictly 
complied  with.  2  Story's  Eq.  Jm-.  §§  TY6-7,  and  notes;  1 
Sugen  on  Tend.  423  to  429;  2  Merivale,  138.  I  know  it 
has  been  held  to  be,  but  I  think  this  to  be  the  better  rule. 

In  this,  as  in  all  other  cases,  the  intention  of  the  parties  is 
to  govern,  and  that  shall  be  gathered  from  the  contract  and 
circumstances.  If  it  appear  to  be  the  intention  that  it  shall 
cease,  unless  performed  by  a  certain  day,  Equity  would  not 
relieve.  I  shall  not  attempt  a  review  and  analysis  of  the 
cases.  They  are  too  numerous,  and  decided  too  frequently 
upon  the  particular  circumstances  of  each  case,  to  under- 
take to  follow,  as  on  a  general  rule. 

•  In  the  case  before  us,  the  parties  evidently  did  not  intend 
that  the  contract  should  be  void  if  not  performed  on  the  day 
named.  The  covenant  of  the  plaintiff  to  convey  is  what  is 
termed  a  mutual,  dependant  covenant,  and  he  could  only  be 
compelled  to  perform  it  on  payment  or  tender  of  the  purchase 
money,  and  he  could  not  otherwise  be  put  in  default.  This 
was  not  done,  although  it  was  demanded  within  a  month  after , 
it  fell  due,  and  a  deed  tendered  about  two  months  after  it 
was  due.     His  delay  in  not  tendering  a  deed  on  the  day,  if, 

(a)  Scott  V.  Shepherd,  3  Gil.  R.  4rS6  and  note. 


DECEMBEK  TERM  3S15.  335 

Rogers  v.  Blancliard. 


indeed,  be  were  bound  by  contract  to  do  so  at  all,  until  tbe 
money  was  tendered,  is  satisfactorily  accounted  for  by  bis 
absence  and  unexpected  detention  from  borne.  I  am  of 
opinion,  that  be  bas  used  due  diligence  in  trying  to  perform 
bis  contract,  and  bas  sbown  bimself  eager  to  perform  it, 
while  the  defendants  have  sbown  no  disposition  to  complete 
theirs,  nor  any  damage  that  would  result  from  enforcing  a 
specific  performance  against  them. 

The   former    decree  is   reversed,   and  cause  remanded  for 
final  decree,  tbe  costs  in  this  Court  to  be  equally  divided. 

Decree  reversed. 


1  Thomas  Rogees,  plaintiff  in   error,   v.  Riohabd  D.  Blajsich- 
AKD,  defendant  in  error. 

Error  to  Adams. 

An  action  of  trespass  was  instituted  before  a  justice  of  the  peace,  against  a 
constable,  to  recover  damages  for  "  illegally  taking,  seizing,  and  detaining 
property,  to  wit :  one  yoke  of  oxen."  The  summons  concluded,  "  to  his 
damages  not  exceeding  one  hundred  dollars."  At  the  trial  before  the 
justice,  a  jury  rendered  a  verdict  for  the  plaintiff  for  $12.  On  an  appeal 
to  the  Circuit  Court,  a  jury  there  rendered  a  verdict  for  the  plaintiff  for 
$2.50.  A  motion  in  arrest  of  judgment  was  sustained,  and  the  suit  dis- 
missed for  want  of  jurisdiction  in  the  justice :  Held,  that  the  ques- 
tion of  jurisdiction,  under  the  Act  of  March  2,  1839,  was  to  be  de- 
termined by  the  evidence,  and  two  juries,  on  the  evidence,  having  fixed 
the  amount  of  damages  at  much  less  than  the  maximum  of  justice's 
jurisdiction  in  action  of  ti'espass,  their  verdicts  were  conclusive  of  the 
question,  and  the  Court  erred  in  arresting  the  judgment,    (a) 

Teespass,  originally  commenced  before  a  justice  of  tbe 
peace  of  Adams  county,  by  tbe  plaintiff  in  error  against  the 
defendant  in  error.  At  tbe  trial  before  tbe  justice,  a  jury 
rendered  a  verdict  for  the  plaintiff  for  $12.  The  defendant 
appealed  to  tbe  Circuit  Court,  and  on  the  trial  in  that  Coui% 
at  the  September  term,  1845,  tbe  Hon.  ]^orman  H.  Purple 
presiding,  tbe  jury  rendered  a  verdict  for  tbe  plaintiff  for 
$2.50.  The  defendant  made  a  motion  for  a  new  trial,  and  in 
arrest  of  judgment.  The  motion  for  a  new  trial  was  denied, 
but  the  Court  sustained  the  motion  in  arrest  of  judgment,  and 
dismissed  tbe  suit. 

The   cause  was   brought  into  this  Court  by  writ   of  error. 

(o)    Ballard  v.  McCarty,  11  111.  R.  502  and  note. 
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A.  Williams  <&  A.  Johnston,  for  the  plaintiff  in  error,  filed 
the  following  argument  in  writing: 

A  judgment  can  only  be  arrested  for  some  error  apparent 
on  the  record.  The  principle  is  too  well  understood  to  re- 
quire any  reference  to  authority  for  its  support.  And  no 
error  dors  appear  upon  the  record,  nor  is  there  any  error  in 
fact. 

It  may  be  urged  as  error,  perhaps,  that  the  summons  issued 
by  the  justice  of  the  peace,  directed  the  ofiicer  to  summon 
"  Richard  D.  Blanchard,  constable,  &c.,"  to  answer  "  a  com- 
plaint for  damage   not    exceeding  one   hundred  dollars,"  &c. 

There  is  no  force  in  this  objection.  The  question  of  juris- 
diction depends  not  on  the  form  of  process,  but  on  the  subject 
matter  of  the  suit,  as  established  by  the  evidence.  The 
process  speaks  of  a  demand  not  exceeding  "  one  hundred 
dollars  ;  "  whether  it  does  or  does  not  exceed  "  twenty  dollars," 
is  a  question  to  be  solved  on  the  trial.  Upon  one  trial  it  was 
fixed  by  the  jury  at  twelve  dollars,  and  upon  the  other  trial 
at  two  dollars  and  fifty  cents.  The  evidence,  as  preserved 
in  the  bill  of  exceptions,  shows  indeed  that  the  cattle  were 
worth  twenty  five  dollars ;  but  it  shows  also,  that  the  cattle 
were  returned  after  a  detention  of  eight  days,  and  that  the 
suit  was  brought,  not  for  the  value  of  the  cattle,  but  for  the 
trespass  in  taking  and  detaining  them. 
-  In  Indiana,  a  plaintiff"  is  required  to  file  a  statement  of  his 
demand,  &c.,  before  a  justice  of  the  j)eace.  In  Pey^Jiins  v. 
Smith,  4  Blackf  299,  303,  it  was  objected  that  the  statement 
filed  did  not  show  the  value  of  the  horse,  which  was  the  sub- 
ject of  the  suit,  and  thus  did  not  show  it  within  the  jurisdic- 
tion of  the  justice.  But  the  Court  say,  "  the  objection  cannot 
be  sustained.  That  omission  does  not  prove  that  he  had  no 
jurisdiction  ;  it  left  that  matter  open  to  inquii-y  in  the  inves- 
tigation of  damages  for  the  detention  of  the  horse." 

If,  however,  it  were  inferred  that  the  demand  was  made 
for  more  than  twenty  dollars,  and  not  exceeding  one  hundred, 
the  suit  might  yet  have  been  within  the  jurisdiction  of  the 
justice;  for  the  statutes  of  184:2-3,  page  141,  §§  3  &  4,  do 
confer  jurisdiction  upon  justices  of  the  peace,  in  certain 
suits   therein   specified,  against  officers   acting  under  execu- 
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tions,  for  demands  not  exceeding  one  hundred  dollars,  non 
sonstant^  but  that  such  a  suit  Avas  brought  in  this  case,  and 
whatever  other  defects  there  might  be  in  the  proceedings, 
there  would  certianly  be  no  defect  of  jurisdiction,  and  no  error 
upon  the  record. 

And  by  the  statutes  of  1838-9,  p.  291,  §4,  it  is  provided  as 
follows : 

"Upon  the  trial  of  all  appeal  cases  before  the  Circuit 
Court,  no  exception  shall  be  taken  to  the  form  or  service  of 
the  summons  issued  by  the  justice  of  the  peace,  or  to  any  of 
the  proceedings  before  him ;  but  the  Court  shall  try  the  cause 
upon  its  merits,  and  in  all  cases  of  appeals  from  a  justice  of 
the  peace  shall  give  judgment  according  to  the  rights  of  the 
parties,  unless  it  shall  appear  from  tlie  evidence  that  the 
justice  had  no  jurisdiction  of  the  subject  matter  of  the  suit, 
in  which  case  the  suit  shall  be  dismissed  at  the  cost  of  the 
plaintiff." 

This  statute,  it  is  conceived,  is  conclusive  upon  the  ques- 
tion, independent  of  all  other  considerations.  The  cause 
was  tried  upon  its  merits  in  the  Circuit  Court ;  the  verdict  of 
a  jury,  upon  the  evidence,  fixed  the  demand  of  the  plaintiff 
at  a  sum  very  far  below  the  maximum  of  the  justice's  most 
limited  jurisdiction  in  an  action  of  trespass.  There  is  no 
pretence  that  the  evidence  tended  to  divest  the  justice  of 
jurisdiction  ;  and  the  sole  objection  taken  is  that  prohibited  in 
the  first  clause  of  the  law  above  quoted,  to  wit:  ^'  an  exception 
to  the  form  of  the  sunnnons  issued  by  the  justice." 

The  provisions  of  the  statute  above  quoted  are  in  substance 
to  be  found  re-enacted  in  the  Revised  Statutes  of  1845,  page 
324,  section  QQ. 

C.  Oilman^  for  the  defendant  in  error,  filed  the  following 
argument  in  writing : 

A  single  question  is  presented  for  the  consideration  of  the 
Court.  Had  the  justice  of  the  peace  who  issued  the  original 
summons  in  this  case  jurisdiction  thereof? 

A  justice's  Court  is  one  of  limited  jurisdiction  ;  the  statute 
is  the  charter  of  its  authority.     Robinson  v.  Harlan^  1  Scam. 

VOL.  VII.  43 


338  SUPKEME  COUKT. 

Rogers  «.  Blanchard. 

238.  In  the  action  of  trespass,  by  the  Act  of  Feb.  12,  1827, 
the  jurisdiction  of  justices  of  the  peace  is  limited  to  cases, 
"when  the  damages  claimed,  &c.,  do  not  exceed  twenty 
dollars."  In  the  case  of  Ellis  v.  Snyder^  Bre.  263,  the  Court 
say,  in  substance,  that  the  plaintiff's  own  "claim"  must 
govern  as  to  jurisdiction.  In  the  present  case  the  only 
means  of  ascertaining  the  extent  of  the  plaintiff's  claim,  is 
from  the  summons,  wherein  the  defendant  is  required  to 
answer  "  in  an  action  of  trespass,  by  illegally  taking,  seizing 
and  detaining  property,  to  wit :  one  yoke  of  oxen  to  his 
damage  not  exceeding  one  hundred  dollars."  The  plaintiff 
does  not  hmit  his  claim  to  the  statutory  limit,  but  goes  farther 
and  claims  a  sum  in  damages  "  not  exceeding  one  hundred 
dollars,"  and  it  was,  therefore,  beyond  the  jurisdiction  of  the 
Court.  All  this  appears  upon  the  face  of  the  record,  and  the 
Court  did  not  err  in  arresting  the  judgment  and  dismissing 
the  suit. 

It  further  appears  of  record,  that  it  was  proved  that  the 
cattle  were  worth  twenty  five  dollars,  but  the  counsel  for 
plaintiff  in  error  says  that  they  were  returned,  and  that  the 
suit  was  brought  "  for  the  trespass  in  taking  and  detaining 
them."  Be  this  as  it  may,  the  rule  of  law  is  not  affected 
thereby  ;  the  defendant  did  not  set  up  the  return  in  mitiga- 
tion of  damages,  and  if  he  had  offered  so  to  do,  he  would  not 
have  been  permitted  to  avail  himself  of  the  defence.  Rob- 
inson V.  Mansfield^  13  Pick.  144.  The  evidence,  then, 
clearly  showed  the  case  beyond  the  jurisdiction  of  the  justice, 
independent  of  the  claim  set  up  by  him. 

But  the  evidence  is  not  to  determine  the  jurisdiction,  as 
contended  for  by  the  plaintiff  in  error.  The  case  of  Perkins 
V.  Smith,  4  Blackf.  299,  is  not  in  point,  as  quoted  by  coun- 
sel for  the  plaintiff.  In  the  case,  the  plaintiff  omitted  to  state 
the  value,  as  required  by  the  Statute  of  Indiana,  and  the 
Court  remarked  that  the  omission  did  not  prove  that  the 
justice  "  had  no  jurisdiction."  The  Court,  however,  further 
observed,  that  omissions  like  these,  which  prove  nothing  with 
regard  to  the  jurisdiction  of  the  justice,  are  very  different 
from  a  statement  in  a  cause  of  action  which  shows   that  he 
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had  no  jurisdiction.  In  such  a  case,  doubtless,  his  proceed- 
ings would  be  coram  non  judice  and  void.  Such  a  state  of 
case  is  parallel  with  the  case  at  bar,  and  the  Court  say  that 
such  a  suit  should  be  dismissed  the  moment  the  objection 
presents  itself  to  the  justice,  or  to  the  Circuit  Court. 

The  statute  of  1838-9,  p.  291,  §  4,  is  cited  by  counsel  for 
plaintiff.  That  statute  has  especial  reference  to  exceptions 
taken  in  the  Circuit  Court  to  matters  of  fomi.  But  the 
counsel  for  defendant  submits  to  the  Court,  whether  an 
objection  to  the  jurisdiction  is  a  matter  of  form.  The 
whole  argument  of  the  plaintiff  erroneously  supposes  the 
exception  to  be  solely  a  matter  of  form.  Admitting,  however 
for  the  sake  of  the  argument,  that  the  statute  is  applicable, 
then  it  is  in  favor  of  the  defendant,  for  it  did  "appear  from  the 
evidence  that  the  justice  had  no  jurisdiction  of  the  subject 
matter  of  the  suit,"  because  the  property,  as  it  appeared, 
was  worth  twenty  five  dollars. 

The  counsel  for  plaintiff  contends,  further,  that  the  justice 
was  authorized  to  entertain  jurisdiction  of  the  cause  by 
virtue  of  the  third  and  fourth  sections  of  the  statute  of 
1842-3,  pages  141-2.  The  jurisdiction  there  conferred  is, 
for  the  recovery  of  the  statute  penalty  of  three  times  the 
value,  &c.  This  statute  is  not  applicable  to  the  present  case. 
The  suit  is  not  brought  for  a  statute  penalty,  but  for  a  mere 
trespass.  This  Court  decided,  at  the  last  term,  in  the  case 
of  Pace  V.  Yaughan^  1  Gilman,  30,  that  a  statute  penalty 
could  not  be  recovered  unless  declared  for.  The  claim  does 
not  appear  to  have  been  made  under  that  statute,  and  as 
Justice's  Courts  are  Courts  of  inferior  and  limited  jurisdic- 
tion, nothing  will  be  intended  in  favor  of  their  jurisdiction. 

The  Revised  Statutes  do  not  apply  in  this  case,  as  the  suit 
was  commenced  before  their  passage.  If  they  did,  the  sixty 
seventh  section  would  be  a  complete  answer  to  the  section 
cited. 

In  conclusion,  it  is  contended  that  the  justice  had  not 
jurisdiction  of  the  cause,  because  he  assumed  to  exercise 
jurisdiction  beyond  the  statutory  limit,  and  it  is  immaterial 
what  the  amount  of  the  verdict  was.  The  Court,  therefore, 
did  not  err  in  dismissing  the  suit. 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  Rogers  sued  Blanchard  before  a  justice  of  the 
peace.  The  cause  of  action,  as  stated  in  the  summons,  was 
"  to  answer  the  complaint  of  Thomas  Rogers,  in  an  action  of 
trespass,  by  illegally  taking,  bringing,  and  detaining  pro- 
perty to  wit,  one  yoke  of  oxen,  to  his  damage  not  exceeding 
one  hundred  dollars," 

On  a  trial  before  a  jury,  Rogers  obtained  a  judgment  for 
$12.  Blanchard  appealed  to  the  Circuit  Court,  where  the 
cause  was  tried  by  a  jury.  The  testimony  showed  that 
Blanchard  took  from  the  possession  of  Rogers,  a  yoke  of 
oxen  worth  $25,  and  detained  them  for  eight  days,  when  he 
returned  them  to  the  possession  of  Rogers.  Rogers  was 
thereby  prevented  from  cultivating  some  five  or  six  acres  of 
corn,  which  would  have  yielded  thirty  bushels  to  the  acre, 
with  twenty  cents  to  the  bushel.  The  cattle  were  returned 
prior  to  the  commencement  of  the  suit.  On  this  evidence, 
the  jury  found  a  verdict  in  favor  of  Rogers,  for  $2.50. 
Blanchard  moved  for  a  new  trial  and  in  arrest  of  judgment. 
The  Court  denied  the  motion  for  a  new  trial,  but  sustained 
the  motion  in  arrest  of  judgment,  and  dismissed  the  suit. 
This  last  decision  is  now  assigned  for  error. 

The  only  point  in  the  case  is  one  of  jurisdiction.  At  the 
time  the  suit  was  instituted,  the  jurisdiction  of  justices  of 
the  peace  in  actions  of  trespass  to  personal  property,  was 
limited  to  cases  where  the  damages  claimed  did  not  exceed 
twenty  dollars.  R.  L.  401.  There  is  nothing  in  the  papers 
of  the  case,  except  the  summons,  from  which  to  ascertain 
the  precise  amount  of  damages  claimed  by  Rogers.  The 
claim  in  the  summons  is  not  definite,  but  general,  embracing 
any  sum  less  than  one  hundred  dollars.  The  summons  ought 
properly  to  have  stated  the  amount  of  damages  as  not  exceed- 
ing twenty,  instead  of  one  hundred  dollars.  But  is  the  state- 
ment in  the  summons  to  be  the  only  criterion  by  which  to 
determine  the  matter  of  jurisdiction  ?  By  the  old  law,  this 
statement  might  govern  as  to  jurisdiction.  But  under  the 
recent  statute  it  is  conceived  that  this  test  is  not  conclusive 
on  the  question  of  jurisdiction.  By  the  law  of  March  2, 
1839,  it  is  provided,  that  ''  upon  the  trial  of  all  appeal  cases 
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before  the  Circuit  Court,  no  exception  shall  be  taken  to  the 
form  of  service  of  the  summons  issued  by  the  justice  of  the 
peace,  or  to  any  proceedings  before  him ;  but  the  Court 
shall  try  the  cause  upon  its  merits,  and  in  all  cases  of 
appeals  from  a  justice  of  the  peace  shall  give  judgment 
according  to  the  rights  of  the  parties,  unless  it  shall  appear 
from  the  evidence  that  the  justice  had  no  jurisdiction  of  the 
subject  matter  of  the  suit,  in  which  case  the  suit  shall  be 
dismissed  at  the  cost  of  the  plaintiflp."  Laws  of  1838-9, 
page  291.  Under  this  provision,  the  question  of  jurisdiction 
is  not  to  be  determined  from  the  process,  but  from  the  facts 
appearing  in  evidence.  The  jurisdiction  depends,  not  on 
the  form  of  the  summons,  but  on  the  subject  matter  of  the 
suit,  as  established  by  the  testimony.  If  the  proceedings 
before  the  justice  leave  the  question  of  jurisdiction  doubtful, 
it  is,  nevertheless,  the  duty  of  the  Court  to  hear  the  evidence, 
and  if  it  shows  that  the  justice  had  jurisdiction,  the  suit  is  to 
be  retained  and  decided  on  the  merits.  Here,  the  justice 
had  jurisdiction  of  the  kind  of  action  brought,  and  of  the 
particular  cause  of  action,  unless  the  amount  in  controversy 
exceed  twenty  dollars.  That  was  a  matter  to  be  solved  on 
the  trial.  The  property  in  question  was  worth  $25,  and  if 
the  plaintiff  was  entitled  to  recover  to  that  extent  the  juris- 
diction was  avoided.  The  property,  however,  was  restored 
to  tjie  plaintiff's  possession  before  the  suit  was  brought, 
and  the  criterion  of  its  recovery  was  not  its  value,  but  the 
injury  the  plaintiff  had  sustained  in  consequence  of  the 
taking  and  detention.  This  might  well  be  less  than  twenty 
dollars.  Two  juries,  on  the  evidence,  have  fixed  the  amount 
at  much  less  than  the  maximum  of  Justices'  jurisdiction  in 
actions  of  trespass.  These  verdicts  are  conclusive  of  the 
question.  The  Circuit  Court  erred  in  arresting  the  judgment. 
The  judgment  is  reversed,  and  judgment  will  be  rendered 
here  in  favor  of  the  plaintiff'  for  $2.50,  and  the  costs  of  the 
case. 

4t-  Judgment  reversed. 
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James    H.    Johnson,    appellant,    v.    Lyman    Howe     et  al., 

appellees. 

Appeal  from  Jo  Daviess. 

In  an  action  of  replevin  for  a  horse,  the  plaintiflF,  after  having  given  evi- 
dence tending  to  prove  property  in  himself,  offered  to  prove,  for  the  pur- 
pose of  showing  an  unlawful  detention  of  the  property,  by  a  person  in 
the  employment  of  the  defendants,  who  were  the  keepers  of  a  livery  sta- 
ble, and  who  had  been  keeping  the  horse,  that  they  gave  a  general  order 
to  their  hands,  before  the  commencement  of  the  suit,  not  to  deliver  the 
horse  to  the  plaintiff,  or  to  any  one  for  him.  The  testimony  was  object- 
ed to,  and  rejected  by  the  Court :  Held,  that  the  evidence  offered,  tended 
to  prove  an  unlawful  detention,  and  ought  not  to  have  been  rejected. 

Most  circumstances  which,  in  the  action  of  trover,  would  tend  to  prove  a 
conversion,  would,  in  an  action  of  replevin,  have  the  same  tendency  to 
prove  an  unlawful  detention. 

In  an  action  of  replevin,  several  issues  were  made,  and  the  jury  returned  a 
verdict  in  these  words :  "  We,  the  jury,  find  a  verdict  for  the  defend- 
ants." The  plaintiff's  counsel  requested  the  Court  to  direct  the  jury  to 
retire  and  find  a  verdict  on  all  the  issues  presented  by  the  pleadings,  but 
the  Court  refused  the  request  and  directed  the  clerk  to  put  the  verdict  in 
form,  as  follows;  "We,  the  jury,  find  the  issues  for  the  defendants." 
When  the  amended  verdict  was  presented  to  the  jury,  some  assented,  and 
others  stated  to  the  Court  that  they  only  found  for  the  defendants  on  the 
issue  of  nofi  detinet.  The  counsel  then  requested  that  the  names  of  the 
jurors  might  be  severally  called,  and  each  inquired  of,  whether  this  last 
was  their  verdict,  but  the  Court  denied  the  application,  and  rendered  a 
judgment  against  the  plaintiff,  and  awarded  a  writ  of  retorno  Tiabendo  : 
Held,  that  either  party  had  the  legal  right  to  have  the  jury  polled  on  their 
return,  or  after  the  amendment,  and  to  ask  them  severally  if  such  was 
their  verdict. 

In  an  action  of  replevin,  under  the  issue  of  non  detinet  found  for  the  de- 
fendant, a  writ  of  retorno  Jiabendo  will  not  be  awarded,  when  the  defend- 
ant shows  no  title  or  a  right  of  possession  in  himself  or  in  any  other  per- 
son, to  the  property. 

Replevin  in  the  Jo  Daviess  Circuit  Court,  brought  by  the 
appellant  against  the  appellees,  and  heard  before  the  Hon. 
Thomas  C.  Browne  and  a  jury,  at  the  June  term  1845.  Ver- 
dict and  judgment  for  the  defendants,  and  an  award  of  a 
writ  of  retorno  habendo. 

The  material  portion  of  the  evidence,  and  the  several 
pleadings  are  referred  to  in  the  Opinion  of  the  Court. 
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O.  C  Pratt,  for  the  appellant. 

The  right  to  have  the  jury  polled  as  to  their  verdict  cannot 
be  denied  by  the  Court,  either  in  civil  or  criminal  cases,  if 
demanded  by  plaintiff  or  defendant,  ^ox  v.  Smith,  3  Cow- 
en,  23 ;  Jackson  v.  Hawks,  2  Wend.  619. 

All  the  issues  were  not  passed  upon.  Van  JSenthuysen  v. 
De  Witt,  4  Johns.  213  ;  Bemus  v.  Beekman^  3  Wend.  670. 

To  entitle  defendants  to  a  return,  they  should,  in  some 
way,  by  proof,  connect  themselves  with  the  right  or  title  to 
the  property. 

The  offer  to  show  a  demand  by  plaintiff,  before  the  service 
of  the  writ,  would  have  been  sufficient.  Cumrning  v.  Vorce, 
3  Hill's  (N.  T.)  E.  282  ;  Bill  v.  Stocking,  6  do.  2TT. 

0.  Oilman,  and  J^.  B.  Washburne,  for  the  appellees,  as  to 
the  finding  of  the  jury,  cited  Porter  v.  Rummevy,  10  Mass. 
64  ;  as  to  polling  the  jury,  it  is  a  matter  within  the  discretion 
of  the  Court.     Blackley  v.  Sheldon,  7  Johns.  33. 

The  Practice  Act  allows  the  Court  to  have  the  verdict  put 
into  form,  and  it  is  an  every  day  practice  in  the  Circuit 
Courts. 

The  several  pleas  are  to  be  regarded  in  the  same  light  as 
are  counts  in  a  declaration.  "  If  there  are  several  counts  in 
a  declaration,  and  the  verdict  is  taken  upon  only  one  of  the 
counts,  it  is  good,  provided  all  that  is  in  issue  upon  that 
count  be  found ;  because  every  count  is  to  be  considered  as  a 
distinct  declaration."  7  Bac.  Abr.  19,  "  YerdictP  So,  also, 
"if  a  verdict  find  all  that  is  in  issue  in  one  count  which  is 
material,  it  is  good ;  for  if  anything  not  material  be  put  in 
issue,  the  verdict  is  good,  notwithstanding  it  be  silent  as  to 
that."     Ibid. 

It  is  a  good  defence,  under  the  general  issue,  that  the  writ 
was  s^«e(^  ow^  before  the  right  of  action  had  accrued,  and  it 
cannot  be  made  by  plea  in  abatement.  Wing  ate  v.  Smith, 
20  Maine,  (7  Shepley,)  290 ;  Facguire  v.  Kynaston,  2  Lord 
Eaym.  1249.  In  this  case,  a  demand  after  the  suing  out  and 
before  the  service  of  the  writ  would  have  been  insufficient. 
The  general  orders  alleged  to  have  been  given  to  the  servant 
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if  proved,  would  not  have  dispensed  with  the  necessity  of  a 
demand. 

Under  the  plea  of  non  detinet,  the  plaintiff  must  prove,  not 
only  the  wrongful  detention  of  the  property,  but  also  his  right 
to  the  immediate  possession.  Amos  v.  Sinnot^  4  Scam.  445, 
447-9. 

The  Opinion  of  the  Court  was  delivered  by 

PuEPLE,  J.*  The  appellant  brought  an  action  of  replevin 
against  the  appellees  in  the  Circuit  Court  of  Jo  Daviess 
county.  The  declaration  is  in  the  usual  form,  alleging  that 
the  defendant  in  the  Court  below  detained  one  horse  and 
halter,  the  property  of  the  appellant. 

The  appellees  pleaded. 

1.  N'on  detinet ; 

2.  Property  in  themselves  ; 

8.     Property  in  Henry  T.  Stoffer  ;  and 

4.  Property  in  Stoffer  and  appellant  jointly,  and  some 
other  special  pleas    which  it  is  unnecessary   here  to   notice. 

Several  issues  were  made  upon  the  pleas,  and  upon  the 
trial  of  the  cause,  after  having  given  evidence  tending  to 
prove  property  in  himself,  the  appellant  offered  to  prove,  for 
the  purpose  of  showing  an  unlawful  detention  of  the  prop- 
erty, by  one  Jackson,  who  was  in  their  employment,  that  the 
appellees  gave  a  general  order  to  their  hands  before  the 
commencement  of  this  suit,  not  to  deliver  the  horse  in  con- 
troversy to  the  appellant,  or  to  any  one  on  his  behalf.  It  had 
appeared  from  previous  evidence,  that  appellees  were  keep- 
ers of  a  livery  stable,  and  that,  at  or  before  the  commence- 
ment of  this  suit,  they  had  been  keeping  the  horse  for  the 
appellant.  The  jury  retired  and  returned  the  following 
verdict :  "  We,  the  jury,  find  a  verdict  for  the  defendants." 
Whereupon,  the  counsel  for  the  appellant  requested  the 
Court  to  direct  the  jury  to  retire,  and  find  a  verdict  on  all 
the  issues  presented  by  the  pleadings.  This  was  refused  by 
the  Court,  and  the  clerk  was  directed  to  put  the  verdict  in 

*  WiisoN,  0.  J.,  and  Looewood  J.,  did  not  sit  in  this  case. 
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form,  as  follows :  "  We,  the  jury,  find  the  issues  for  the  de- 
fendants." Upon  this  verdict  being  presented  to  the  jury, 
some  of  them  assented  to  it,  and  others  stated  to  the  Court, 
that  they  only  found  for  the  defendants  on  the  first  issue  of 
non  detinet.  The  counsel  for  the  appellant  then  requested 
that  the  names  of  the  jurors  might  be  severally  called,  and 
that  they  might  be  severally  inquired  of  whether  this  last 
was  their  verdict.  The  Court  denied  this  application,  and 
rendered  a  judgment  against  the  appellant,  and  awarded  a 
writ  of  retorno  hahendo.  These  facts  all  distinctly  appear 
in  the  bill  of  exceptions  in  this  case. 

The  principal  assignments  of  error  relied  on  in  this  case  are, 
first,  the  rejection  of  the  evidence  offered  by  the  appellant  to 
prove  the  unlawful  detention  of  the  property ;  and,  secondly , 
the  refusal  of  the  Court   to  allow  the  appellant  to  poll  the 

The  decision  of  the  Court  was  erroneous  upon  both  points- 
It  was  necessary  for  the  appellant,  in  order  to  maintain  the 
issue  on  his  part,  to  prove  that  he  was  the  owner  of  the  prop- 
erty, and  that  the  appellees  unlawfully  detained  it.  If  the 
appellees  gave  orders  to  their  servants  not  to  deliver  the 
property  to  appellant,  or  any  person  on  his  behalf,  it  cannot 
be  doubted  that  this  fact  tended  to  prove  a  detention  of  the 
property  by  them.  It  is  not  important  that  physical  force 
should  be  used  in  order  to  constitute  this  unlawful  detention, 
nor  is  a  demand  and  refusal  the  only  evidence  thereof.  In 
an  action  of  trover,  the  demand  and  refusal  does  not  consti- 
tute the  conversion.  It  is  only  evidence  of  it.  But  this  is 
not  the  only  evidence  to  prove  a  conversion  in  an  action  of 
trover,  or  an  unlawful  detention  in  an  action  of  replevin.  It 
could  scarcely  be  insisted,  that  if  one  to  whom  a  horse  had 
been  loaned,  instead  of  returning  him  according  to  contract, 
should  attempt  to  run  him  from  the  country,  and  the  first 
intelligence  received  by  the  owner  should  be,  that  he  was 
actually  absconding  with  his  property,  that  such  owner  would 
be  bound,  before  he  could  properly  procure  a  writ  of 
replevin  upon  which  to  retake  the  same,  to  follow  and  overtake 
the  wrong  doer  and  formally  demand  his  property.     Most  cir- 

voL.  vn.  44 
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cumstances  which,  in  the  action  of  trover,  would  tend  to 
prove  a  conversion,  would,  in  replevin,  have  the  same  ten- 
dency to  prove  an  unlawful  detention.  The  evidence  offered 
was  improperly  rejected,     {a) 

The  apellant  had  also  an  unquestionable  right  to  inquire 
severally  of  the  jurors,  whether  they  agreed  to  the  verdict 
as  amended.  He  had  that  right  on  the  return  of  the  original 
verdict  of  the  jury,  and  equally  so  when  it  had  been  reduced 
to  form,  or  amended  under  the  direction  of  the  Court.  The 
first  verdict  rendered  was  simply  "  for  the  defendants."  It 
might  have  been  upon  one  or  all  the  issues.  If,  as  some  of 
the  jurors  stated  when  inquired  of  if  they  assented  to  the 
verdict,  it  had  been  found  alone  upon  the  first  issue  in  the 
pleadings,  the  appellees  would  not  have  been  entitled  to  the 
writ  of  retorno  habendo^  as  awarded  by  the  Court.  They 
made  no  offer  to  prove  any  of  their  pleas.  They  showed  no 
title  to,  or  right  of  possession  in  themselves,  or  any  other 
person  to  the  property.  Upon  what  pretence,  then,  can  it  be 
claimed  that  they  are  entitled  to  its  return.  From  the  evi- 
dence presented,  the  jury  could  not  have  found  any  except 
the  first  issue  for  the  appellees.  It  is  apparent  that  the  ver- 
dict, when  amended  or  reduced  to  form,  was  not  the  verdict 
of  the  jury.  But  whether  it  was,  or  was  not,  is  immaterial. 
Either  party  had  the  legal  right  to  have  the  jury  polled  and 
ask  them  severally  if  it  was  their  verdict,     (b) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  the  Circuit  Court 
award  a  venire  facias  de  novo. 

Judgment  reversed. 

(o)  Cranz  v.  Kroger,  22  HI.,  R.  81 ;  Bruner  v,  Dyball,  42  111.  R.  35. 
(6)    Rigg  V.  Cook,  4  Gil.  R.  351. 
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James  M.  Scott,  plaintiff  in  error,  v.  Wayman  Ckow  et  al 
defendants  in  error. 

Error  to  St.  Clair. 

The  proper  mode  of  appealing  from  a  decision  of  the  Probate  Justice  in  re- 
gard to  the  allowance  of  a  claim  against  a  decedent's  estate,  is  by  tender- 
ing a  bill  of  exceptions,  and  entering  into  bond  within  ninety  days,  (a) 

Joseph  Scott,  administrator  of  the  estate  of  Samuel  Scott, 
deceased,  appealed  to  the  Circuit  Court  of  St.  Clair  county 
from  an  allowance  of  a  claim  by  the  Probate  Justice  of  that 
county,  filed  by  Crow  &  Tevis  against  said  estate  for  $301.22. 
The  claim  was  the  balance  due  upon  a  note  given  by  one 
"William  R.  Scott  to  said  Crow  &  Tevis,  the  date  of  which 
note,  and  the  consideration  thereof,  were  subsequent  to  the 
death  of  the  said  Samuel  Scott. 

On  motion  of  Crow  &  Tevis,  at  the  August  term  of  the 
St.  Clair  Circuit  Court  1839,  the  Hon.  Sidney  Breese  pre- 
siding, the  appeal  was  dismissed  because  it  was  not  taken  in 
the  same  manner  as  an  appeal  from  ordinary  justices  of  the 
peace, — within  twenty  days. 

A  writ  of  error  was  prosecuted  in  the  name  of  the  present 
plaintiff  by  leave  of  the  Court,  he  being  a  minor  at  the  time 
of  the  allowance  of  the  claim  and  interested  in  the  judgment 
as  one  of  the  heirs  of  the  said  Samuel  Scott. 

L.  TrumhuU^  for  the  plaintiff  in  error. 

The  decision  of  the  Circuit  Court  dismissing  the  appeal  is 
assigned  for  error.  The  appeal  was  taken  by  tendering  a 
bill  of  exceptions,  and  filing  bond  in  ninety  days,  which  was 
the  proper  mode  in  this  case.  R.  L.  653 ;  Scott  v.  Crow^  4 
Scam.  183. 

J.  Gillespie^  for  the  defendants  in  error. 

The  Court  is  called  upon  a  second  time  to  adjudicate  upon 
what  they  have  already  adjudicated.  Scott  v  Crow,  4  Scam. 
183.  The  appeal  should  have  been  taken  within  twenty  days. 
Gibhons  v.  Johnson^  3  Scam.  61. 

(a)  Bat  see  laws  1819,  p.  65,  Sec.  13. 
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Trumbull,  in  conclusion. 

This  Court  decided  that  the  Circuit  Court,  in  the  case  in 
4  Scam.,  erred  in  dismissing  the  appeal  and  that  is  the  only 
question  now  before  the  Court. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  On  the  31st  of  December,  1838,  the  Probate 
Justice  of  the  peace  of  St.  Clair  county  allowed  certain  claims 
against  the  estate  of  Samuel  Scott,  deceased,  in  favor  of 
Crow  &  Tevis.  Joseph  Scott,  the  administrator,  tendered 
a  bill  of  exceptions  to  the  decision  of  the  Probate  Justice,  and 
prayed  an  appeal  to  the  Circuit  Court,  which  he  perfected 
by  the  entering  into  bond  on  the  23d  of  March,  1839. 

The  Circuit  Court,  on  the  motion  of  Crow  &  Tevis, 
dismissed  the  appeal  because  it  was  not  taken  within  twenty 
days  after  the  decision  complained  of  was  made.  That 
decision  of  the  Circuit  Court  is  now  assigned  for  error  by 
the  administrator. 

This  cause  has  already  been  before  this  Court,  and  a 
decision  made  on  another  question  presented  in  it.  The 
Opinion  is  reported  in  4th  Scammon,  183.  The  Court  there 
gave  a  general  construction  of  the  statute  regulating  ap- 
peals from  the  orders  and  judgment  of  Probate  Justices. 
Upon  reflection,  we  are  satisfied  of  the  propriety  of  the  con- 
struction then  given.  According  to  the  opinion  there  ex- 
pressed, the  proper  mode  of  appealing  from  a  decision  of  the 
Prbate  Justice  in  a  case  like  the  present,  is  by  tendering  a 
bill  of  exceptions  and  entering  into  bond  within  ninety  days. 
That  course  was  adopted  by  the  administrator,  and  the 
Circuit  Court  erred  in  dismissing  the  appeal. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


*  KoERNER,  J.,  haying  been  of  counsel  in  this  cause  in  the  Court  below,  did  not  sit  at 
the  hearing  in  this  Court.    Wilson,  C.  J.  did  not  hear  the  argument,  &o. 
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IEdwakd  D.  Tatlok,  impleaded,  &c.,  plaintiff  in  error,  v.  The 
People  of  the  State  of  Illinois,  defendant  in  error. 

Error  to  La  Salle. 

The  twenty  fifth  section  of  the  "  Act  concerning  the  Public  Beventce,"  ap- 
proved February  26,  1839,  does  not  require  the  collector  of  taxes  to  state 
in  his  return  that  he  is  unable  to  collect  the  taxes  by  the  seizure  and  sale 
of  the  personal  property  of  the  proprietor  of  the  land.  This  is  taken  for 
granted  where  the  report  is  in  the  proper  form.  The  collector  is  pre- 
sumed to  have  done  his  duty. 

The  record  in  this  case  shows,  that  on  the  29th  day  of 
March,  1844,  the  collector  of  La  Salle  county  returned  to 
the  Circuit  Court  of  said  county,  certain  lands  and  lots,  as 
having  been  assessed  for  taxes,  for  the  year  1843,  and  on 
|which  the  taxes  remained  due  and  unpaid,  which  included 
the  several  lots  in  Adams'  addition  to  La  Salle,  in  the  follow- 
ing form: 

"Adams'  addition  to  La  Salle." 


Lot. 


Block. 

Yaluation. 

T 

Cents. 

1 

S4 

2 

Mills. 


The  report  embraces,  in  addition  to  the  lands  and  lots,  the 
{notice  of  the  intended  application  to  the  Court  for  judgment 
against  the  same  for  the  said  taxes,  interest  and  cost  thereon, 
[and  for  an  order  to  sell  the  same.  Also,  the  certificate  of  the 
[proprietors  of  the  paper  in  which  the  notice  was  published, 
[of  its  due  publication  and  no  more. 

At  the  March  tei-m  of  said  Court,  1844,  the  Hon.  John  D. 
[Caton  presiding,  the  plaintiff  in  error  appeared  and  objected 
to  judgment  against  the  several  lots  in  said  town.  It  ap- 
[peared  that  the  plaintiff  was  the  owner  of  the  said  lots. 
[At  the  hearing,  the  Court  overruled  the  objection  of  the 
[plaintiff,  and  rendered  judgment  against  the  said  lots,  and 
[made  an  order  for  the  sale  of  the  same,  to  which  decision  of 
the  Court  in  overruling  the  objections  of  the  plaintiff,  the 
eaid  plaintiff  excepted  separately  to  the  decision  of  the  Court 
[upon  each  of  the  objections. 
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The  case  is  brought  into  this  Court  by  writ  of  error,  and 
the  following  are  the  errors  assigned : 

1.  It  does  not  appear  that  the  said  Court  has  jurisdiction 
of  the  subject  matter,  there  not  being  any  return  or  report 
of  the  assessor  before  the  Court ; 

2.  Because  the  paper  which  purports  to  be  a  report  of 
the  collector,  is  insufficient  in  this,  that  it  does  not  appear 
that  owner  or  owners  of  said  town  lots  in  the  "Adams' 
addition  to  La  Salle  "  had  no  goods  or  chattels  within  the 
county  of  the  said  collector,  (the  county  of  La  Salle,)  on 
which  the  said  collector  could  levy  for  the  taxes,  interest 
and  cost,  alleged  to  be  due  and  unpaid  on  the  said  town  lots ; 

3.  Because  it  does  not  appear  that  due  notice  had  been 
given  of  said  intended  application  for  judgment  against  the 
said  lots  in  said  "Adams'  addition  to  La  Salle  ; "  and 

4:.  Because  the  said  report,  or  return  of  the  said  collector 
is  insufficient  in  not  being  in  conformity  with  the  requisitions 
of  the  statute. 

S.  T.  Logan,  for  the  plaintiff  in  error. 

The  point  which  I  insist  on  in  this  case  is,  that  the  collector 
did  not  return  "  that  the  respective  owners  have  no  goods  and 
chattels  within  the  county  on  which  said  collector  could  levy 
for  the  taxes,  interest  and  costs,"  as  is  required  by  the  25th 
section  of  the  Revenue  Law.  See  Revenue  Law  of  1838-9, 
§  25.  _ 

His  return,  as  will  be  seen,  states  no  such  fact,  although  it 
is  recited  to  do  so  in  the  judgment  of  the  Court. 

J.  A.  McDougall,  Attorney  General,  for  the  defendant 
in  error. 

The  Court  will  perceive  that  the  Revenue  law  of  1838-9, 
which  is  the  one  under  which  this  proceeding  was  had,  pro- 
vides a  form  for  a  return,  and  the  facts  to  be  returned.  It 
does  not  require  the  return  to  state,  that  the  owners  have 
no  goods  and  chattels,  &c.  The  return  made  is  substantially 
as  required  by  statute. 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  In  March,  1844,  the  collector  of  La  Salle 
county  reported  to  the  Circuit  Court  a  list  of  land  and  town 
lots,  on  which  the  taxes  were  due  and  unpaid  for  the  year 
1843.  E.  D.  Taylor,  the  proprietor  of  numerous  lots  in 
Adams'  addition  to  the  town  of  La  Salle,  appeared  and  ob- 
jected to  the  sale  of  the  same,  on  the  ground  that  the  col- 
lector did  not  state  in  his  report  that  the  owner  had  no  goods 
and  chattels  within  the  county,  on  which  he  could  levy  for 
the  payment  of  the  taxes.  The  Court  overruled  the  objec- 
tion, and  entered  judgment  on  the  collector's  return.  Taylor 
excepted  to  the  decision,  and  now  assigns  it  for  error.  The 
seventeenth  section  of  the  '''Act  concerning  the  Public  Mev- 
enue^''  approved  February  26th,  1839,  requires  the  collector 
to  collect  the  taxes  assessed  on  real  estate  by  the  seizure  and 
sale  of  the  personal  property  of  the  owner,  and  by  the  25th 
section,  if  the  taxes  cannot  be  collected  in  this  manner,  he 
is  required  to  return  the  delinquent  list  to  the  Circuit  Court 
for  judgment.  The  form  of  the  judgment  prescribed  in  the 
twenty  ninth  section  recites,  that  the  return  of  the  collector 
shows  that  the  owners  have  no  goods  and  chattels  within  the 
county,  on  which  he  can  levy  for  the  taxes.  The  precise 
form  of  the  return  is  given  in  the  twenty  fifth  section,  and 
by  it  the  collector  is  not  required  to  state  that  he  is  unable 
to  collect  the  taxes  by  the  seizure  and  sale  of  the  personal 
property  of  the  proprietor.  This  is  taken  for  granted  where 
the  report  is  made  in  proper  form.  The  collector  is  presumed 
to  have  performed  his  duty.  The  return  in  the  present  case 
was  a  substantial  compliance  with  the  statute,  and  there  was 
no  error  in  the  decision  complained  of.     {a) 

The  judgment  of  the  Circuit  Court  is   affirmed  with  costs. 

Judgment  affirmed. 

(o)    Job  V.  Tebbets,  5  Gil.  R.  382,  note  (6) 


352  SUPREME  COUET. 

The  State  Bank  «?.  Stanton. 

The  President,  Dieectoks  akd  Compajstt  of  the  State 
Bank  of  iLLrNois,  plaintiffs  in  error,  v.  Thomas  Stanton, 
defendant  in  error. 

Error  to  Madison. 

The  State  Bank  recovered  a  judgment  against  S.  as  acceptor  of  a  bill  of  ex- 
change, S.  haying  made  no  defence  to  the  suit.  Subsequently  S.  filed  a 
bill  in  chancery  against  the  Bank,  and  obtained  an  injunction  staying 
proceedings  on  the  judgment.  The  bill  alleged  in  substance  that  S.  was 
an  acconmiodation  acceptor,  and  that  the  bill  was  fully  paid  and  dis- 
charged, by  the  payment  of  $350  to  the  Bank  in  cash  and  the  giving  of  a 
promissory  note  of  the  drawer  of  the  same  bill  of  exchange,  and  indorsed 
by  S.  and  others,  for  the  balance ;  that  S.,  until  a  few  days  before  the 
term  at  which  the  judgment  was  recovered,  supposed  that  he  was  sued 
as  the  indorser  of  the  note,  and  having  no  interest  in  the  bill  or  note, 
was  unable  to  furnish  his  attorney  with  the  necessary  information  to 
make  his  defence,  and  those  interested  in  the  matter  were  absent  from 
the  county ;  and  that  consequently  he  was  taken  by  surprise,  and  could 
not  make  his  defence  at  that  time.  The  defendants  in  the  bill  appeared, 
and  moved  the  Court  to  dismiss  the  bill  for  want  of  equity,  but  the  mo- 
tion was  denied.  They  then  filed  a  plea,  setting  up  the  proceedings  and 
judgment  in  the  action  at  law,  in  bar  of  the  bill.  The  cause  was  then 
heard  on  bill  and  plea,  and  a  decree  entered,  perpetually  enjoining  the 
collection  of  the  judgment :  Hdd,  that  the  bill  showed  no  equity  on  its 
face,  and  that  the  Court  should  have  dismissed  it  for  that  reason. 

If  a  bill  in  chancery  contain  allegations,  which  show  that  the  complainant 
had  a  perfect  remedy  at  law,  and  the  bill  does  not  show  a  sufiicient  ex- 
cuse for  not  pursuing  the  remedy,  the  bill  should  be  dismissed  for  want 
of  equity. 

A  party,  who  has  a  good  defence  at  law,  has  not  the  right,  as  a  matter  of 
course,  to  transfer  it  to  Equity. 

Bill  in  Chaxcekt  for  an  injunction,  in  the  Madison  Circuit 
Court,  by  the  defendant  in  error,  against  the  plaintiff  in  error, 
and  heard  before  the  Hon.  James  Semple,  at  the  Mav  term, 
18i4.  The  injunction,  which  had  been  previously  granted, 
was  made  perpetual. 

The  material  allegations  of  the  bill  are  substantially  set 
out  in  the  Opinion  of  the  Com't. 

The  case  was  brought  into  this  Court  by  writ  of  error. 
There  being  no  appearance  on  the  part  of  the  defendant  in 
error,   the  case  was  argued  ex  parte  by 

S.  T.  Logan^  for  the  plaintiff  in  error,  who  cited  AhramM 
V.  Canvp^  3  Scam.  291,  and  cases  there  cited. 


» 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  At  the  September  term,  1841,  of  the  Madison 
Circuit  Court,  the  State  Bank  of  Illinois  recovered  a  judg- 
ment for  the  sum  of  $4328.35,  against  Thomas  Stanton,  as 
the  acceptor  of  a  bill  of  exchange,  di'awn  by  James  Moore, 
on  the  24th  of  June,  183Y.  In  January,  1842,  Stanton  filed 
a  bill  in  chancery  against  the  Bank,  and  obtained  an  injunc- 
tion staying  proceedings  on  the  judgment.  The  bill  alleged 
in  substance,  that  the  complainant  was  an  accommodation 
acceptor  of  the  bill ;  that  the  bill  was  fully  paid  in  January, 
1838,  by  the  payment  to  the  Bank  of  $350  in  cash,  and  the 
giving  of  the  promissory  note  of  Moore,  indorsed  by  complain- 
ant and  others,  for  the  balance;  that  the  complainant,  until 
a  few  days  before  the  term  at  which  the  judgment  was  recov- 
ered, supposed  that  he  was  sued  as  the  endorser  of  the  note 
and  having  no  interest  in  either  the  bill  or  note,  was  unable 
fto  furnish  his  attorney  witli  the  necessary  information  to  make 
his  defence,  the  drawer  of  the  bill  then  being  dead,  and  the 
persons  interested  in  it  and  the  note  being  absent  from  the 
county ;  and  that  in  consequence  thereof,  he  was  taken  by 
surprise  on  the  trial,  and  unable  to  make  his  defence  for  the 
want  of  information  and  testimony. 

The  defendants  appeared  and  moved  the  Court  to  dismiss 
the  bill  for  want  of  equity.  The  Court  denied  the  motion. 
The  defendants  then  filed  a  plea,  setting  up  the  proceedings 
and  judgment  in  the  action  at  law  in  bar  of  the  bill.  The 
cause  was  then  heard  on  the  bill  and  plea,  and  a  decree 
entered,  perpetually  enjoining  the  collection  of  the  payment. 
The  Bank  now  prosecutes  a  writ  of  error  for  a  reversal  of 
the  decree. 

It  is  very  clear  that  the  bill  shows  no  equity  on  its  face, 
and  the  Court  ought  to  have  sustained  the  motion  made  to 
dismiss  it  for  that  reason.  The  allegations  of  the  bill,  if  true, 
showed  that  the  complainant  had  a  perfect  defence  to  the 
action   at  law,  and   no   sufiicient   excuse   is  alleged   for  not 

*  WiLsox,  0.  J.  did  not  sit  in  this  case. 
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asserting  and  proving  it  there.  The  defence  was  purely  a 
legal  one.  He  was  as  fully  aware  of  it  while  the  action  was 
pending,  as  after  judgment  was  rendered.  He  had  the  same 
means  of  establishing  it  then,  that  he  has  now.  Instead  of 
interposing  it,  he  stood  quietly  by  and  permitted  the  judg- 
ment to  pass  against  him,  without  an  effort  to  prevent  it. 
The  only  excuse  he  makes  for  this  manifest  inattention  to 
his  rights,  is  the  absence  of  his  witnesses,  and  the  parties 
more  immediately  interested  in  the  subject  matter  of  the  writ. 
This  might  have  been  a  sufficient  cause  for  a  postponement 
of  the  trial,  but  certainly  none  for  the  interposition  of  a  Court 
of  Equity.  A  party  who  has  a  good  defence  at  Law,  has  not 
the  right,  as  a  matter  of  course,  to  transfer  it  to  Equity.  If 
this  bill  should  be  sustained,  the  jurisdiction  of  a  Court  of 
Law  might  be  almost  wholly  assumed  and  controlled  by  a 
Court  of  Equity.  The  well  defined  land  marks  separating 
the  jurisdiction  of  the  two  tribunals  would  be  disregarded 
and  overthrown.  A  case  can  hardly  be  imagined,  in  which 
as  plausible  a  reason  might  not  be  assigned  for  investing  a 
Court  of  Equity  with  jurisdiction.  We  do  not  deem  it  neces- 
sary to  refer  to  the  cases  in  which  Equity  will  interfere,  by 
granting  relief  against  judgments  at  Law,  or  affording  a  party 
a  further  opportunity  of  asserting  a  legal  defence.  It  is 
clear  that  this  case  makes  no  reasonable  approach  towards 
them,  {a) 

The  decree   of  the  Circuit  Court  is   reversed  with  costs, 
the  injunction  dissolved,  and  the  bill  dismissed. 

Decree  reversed. 

(a)  Wade  t.  Wade,  12  111.  R.  92  and  note  ;  Moore  v.  Badgley,  Beeehers  Breese,   R.  95 
and  notes. 
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Daniel  Wann  et.  al.,  plaintiflPs  in  error,  v.  John  McNulty, 
defendant  in  error. 

Error  to  Jo  Daviess. 

A.  and  three  other  individuals  were  sued  as  members  of  a  firm  smelting 
lead  ore,  known  as  the  "  East  Fork  Furnace  Company."  At  the  first 
term,  two  of  them  appeared  and  pleaded  non  assumpsit ;  the  remaining 
two  were  defaulted.  At  a  subsequent  term,  those  who  had  appeared 
and  pleaded  made  a  motion  to  file  an  additional  plea  of  a  former  recov- 
ery against  one  of  the  firm  upon  the  same  cause  of  action,  but  the  motion 
was  denied.  At  the  trial,  the  defendants  offered  in  evidence,  under  the 
general  issue,  the  record  of  such  former  recovery,  but  the  Court  would 
not  permit  it  to  be  read  to  the  jury :  Held,  that,  in  this  action,  the  record 
should  have  been  admitted  in  evidence  under  the  general  issue. 

A  judgment  against  one  member  of  a  firm,  for  a  debt  due  from  the  firm, 
constitutes  a  bar  to  a  recovery  against  the  other  members. 

The  record  of  a  former  verdict  and  judgment  has  not  the  same  controlling 
influence,  when  given  in  evidence  under  the  general  issue,  as  when  spe- 
cially pleaded.  In  the  former  case,  it  is  but  prima  facie  evidence  ;  in  the 
latter,  it  is  conclusive,  and  a  complete  bar. 

If  a  demand  of  an  inferior  degree  is  changed  into  one  of  a  higher  charac- 
ter, the  former  is  merged  in  the  latter,  upon  which  the  party  must  alone 
rely.  Thus  is  a  simple  contract  debt  merged  in  a  judgment  or  debt  of 
record.  In  that  case,  a  cause  of  action  no  longer  subsists  upon  the  orig- 
inal demand.  So,  if  a  bond  is  given  "on  a  single  contract  debt,  the  latter 
is  lost  in  the  former,  the  specialty  being  a  higher  security. 

Assumpsit  in  the  Jo  Daviess  Circuit,  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error,  who  were  sued 
as  a  firm,  known  as  the  "  East  Fork  Furnace  Oompan3^" 
At  the  first  term, — October  term  1842, — two  of  the  defend- 
ants pleaded  no?i  assumpsit,  and  the  remaining  defendants 
were  defaulted. 

At  the  October  term  1845,  the  Hon.  Thomas  C.  Browne 
presiding,  the  defendants  who  had  appeared  and  pleaded, 
made  a  motion  for  leave  to  file  an  additional  plea,  alleging  a 
former  recovery  by  the  plaintiff  against  Robert  Shaw,  one  of 
the  firm,  in  the  same  Court,  for  the  same  promises  and 
undertakings,  judgment  upon  which  said  recovery  then  re- 
mained in  full  force.  The  motion  was  overruled  by  the 
Court. 

The  cause   proceeded   to  a  trial  and  inquest  of  damages, 
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during  which  the  defendants  in  Court  offered  in  evidence, 
under  the  said  plea  of  no7i  assumpsit,  the  record  and  pro- 
ceeding of  said  former  recovery,  the  same  referred  to  and 
set  forth  in  the  proffered  plea.  The  Court  would  not  permit 
it  to  be  read  in  evidence  to  the  jury,  to  which  decision  the  de- 
fendants excepted.  The  jury  rendered  a  verdict  for  the  plain- 
tiff for  $2,749.70  and  costs. 

O.  C.  Pratt,  for  the  plaintiff  in  error,  contended  that  evi- 
dence of  a  former  recovery  may  be  given  under  the  general 
issue.  1  Chitty's  PI.  last  ed.  title,  "  General  issue  in  as- 
suiTvpsit  f^  1  Greenl.  Ev.  title,  '''•  Judgment  f  9  Eng.  Com. 
Law  R.  437;  Robertson  v.  Smithy  18  Johns.  459;  Moale  v. 
Hollins'  11  Gill  &  Johns.  11 ;  Taylor  v.  Claypool,  5  Blackf. 
558 ;  Cooh  v.  Yimont,  6  Monroe,  284 ;  Bush's  Heirs  v.  Hamp- 
ton, 4  Dana,  84  ;  Young  v.  Rummdl,  2  Hill  s  (N.  Y.)  R.  478 ; 
Miller  V.  Manice,  6  do.  114 ;  Wood  v.  Jackson^  8  Wend  9 ; 
Gardner  v.  Buckhee,  3  Cowen,  125. 

S.  T.  Logan,  for  the  defendant  in  error,  insisted  that  the 
plea  of  former  recovery  should  not  have  been  permitted  to 
be  filed  after  so  great  a  lapse  of  time,  and  contended  that  the 
record  offered  in  evidence  did  not  present  sufficient  evidence, 
within  itself,  to  bar  this  suit. 

J.  Butterfield  concluded  for  the  plaintiffs  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  The  two  first  errors  assigned  may  be  disposed 
of  with  the  single  remark,  that  the  motions,  the  decisions  of 
which  are  there  assigned  for  error,  were  addressed  to  the 
discretion  of  the  Court,  and  those  decisions  cannot  be 
assigned  for  error.  We  may,  however,  remark,  that  we  think 
that  discretion  was  very  properly  exercised  in  this  case. 
The  first  was  a  motion,  after  issue  had  been  joined  and  sev- 
eral terms  had  intervened,  for  leave  to  file  an  additional  plea 

*  Wilson,  C.  J.,  and  Justices  Youno  and  Lockwood  did  not  sit  in  this  ease. 
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of  former  recovery  for  the  same  cause  of  action.  And  the 
second  was  a  motion  by  "Wann,  after  a  default  as  to  him  and 
the  intervention  of  several  terms,  to  set  aside  the  default  as 
to  him,  and  allow  him  to  plead  his  discharge  as  a  bankrupt, 
without  showing  when  he  was  discharged. 

The   next   question  requires  more   serious    consideration. 
This  was  action  of  assum^psit.     There  were  four  defendants 
below,   of  whom  Shaw  was  one.     Legate  and  Batty  pleaded 
71011  assumpsit,   and  Wann  and   Shaw   were  defaulted.     On 
the  trial  of  the  issue,   the   defendants   offered  to  read  in  evi- 
dence to  the  jury,  the  record  of  a  judgment  in  the  Jo  Daviess 
Circuit  Court,   rendered   at  the  October  term  1841,  against 
the  defendant   Shaw,   at  the  suit  of  McKulty,  for  $2775  lo^ , 
which,  as  was  alleged,    was   for  the   same  cause   of    action 
which  was  declared  on  in  this   suit.     The  record  thus  offered 
in  evidence  is  set  out  in  the  bill   of  exceptions.     There  is  a 
special  count  in  the    declaration  upon  an    order  drawn   by 
Daniel  Wann,  in  favor  of  McNulty,  and  addressed   to   Mr. 
Robert  Shaw,  agent  for   the  East  Fork  Furnace  Company, 
Lfor    seventy    thousand  pounds  of   lead,  and  which  was  ac- 
cepted at  thirty  days  by  Robert  Shaw.     The  declaration  also 
3ontains  the    common  money  counts.     The  case  shows  that 
[this   order  was  given  for  the  balance  of  the  lead  loaned  by 
Ithe  plaintiff  below  in  the  fall  of  1837,  for  which  this  suit  is 
brought,    and   that  a  recovery  was  had  in   that  suit  upon  the 
[order.     The  Court  excluded  this  record,  for  which  an  excep- 
tion was   taken.     I  think  there   is  sufficient  evidence  for  the 
consideration  of  the  jury,  at  least  going    to  show   that   the 
[judgment  recovered    by  McNulty    against  Shaw   was  for  the 
l«ame  transaction,  for  which  he  is  now   seeking  to    recover 
[against  the  defendants  below  in  this  cause.     There  appears 
I  to  have  been  but  one  lot  of  lead  loaned  to  Shaw  in  the  fall  of 
'1837,  for  the  balance  of  which  that  suit  was  brought  against 
Shaw,  and  a  recovery   had.     McNulty   now  insists  that  the 
lead    was    loaned   to    the    East    Fork   Furnace    Company, 
composed    of    the    defendants,    of    whom    Shaw   was    the 
active  partner  or  agent.     It  is  said   that  the  order  did  not 
of  itself   constitute   a    cause  of  action,    and  that,  therefore. 
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that  suit  could  not  have  been  maintained  upon  it.  But  it 
seems  to  us  that  it  is  a  matter  of  no  moment  Avhether  that 
suit  was  sustained  b}''  a  sort  of  mutual  acquiescence  upon 
that  order,  or  whether  it  was  used  merely  as  evidence  on 
the  money  counts.  The  proper  inquiry  was,  whether  the 
former  suit  was  for  the  same  cause  of  action,  to  wit,  for  the 
balance  due  for  the  lead  loaned,  and  that  was  the  proper 
subject  of  proof.  It  should  then  have  been  admitted,  if  it 
constituted  a  bar  to  the  action,  and  was  admissible  under  the 
general  issue.  If  a  demand  of  an  inferior  deo-ree  is  chansfed 
into  one  of  a  higher  character,  the  former  is  merged  in  the 
latter,  upon  which  the  party  must  alone  rely.  Thus  is  a 
simple  contract  debt  merged  in  a  judgment  or  debt  of  record. 
In  that  case  a  cause  of  action  no  longer  subsists  upon  the 
original  demand.  The  party  has  a  higher  security  in  his 
judgment.  So,  if  a  bond  is  given  for  a  simple  contract  debt, 
the  latter  is  lost  in  the  former,  the  specialty  being  of  a  higher 
security. 

In  the  case  of  Sheehy  v.  Mandeville  cfe  Jamesson^  6  Cranch, 
253,  the  precise  question  which  we  are  now  considering  came 
before  the  Supreme  Court  of  the  United  States.  Jamesson 
had  given  a  note  in  his  own  name  for  a  partnership  debt  of 
himself  and  Mandeville,  upon  which  a  suit  had  been  brought 
and  a  judgment  recovered  against  him  alone.  Subsequently, 
it  was  discovered  that  Mandeville  was  a  secret  partner,  and 
a  suit  was  instituted  against  both  for  the  same  debt,  and  Man- 
deville pleaded  the  former  judgment  against  Jamesson  in  bar 
of  the  suit.  The  Court  held  that  this  constituted  no  defence, 
and  sustained  a  demurrer  to  the  plea. 

Afterwards,  the  same  question  came  before  the  Supreme 
Court  of  New  York  in  the  case  of  Robertson  v.  Smith,  18 
Johns.  459,  where  the  subject  is  carefully  examined  by 
Chief  Justice  Spencer,  and  the  case  of  Sheehy  v.  Mandeville, 
is  reviewed  and  held  not  to  be  good  law.  He  holds,  that,  as 
in  actions  of  assum/psit  it  is  necessary  to  prove  a  joint  liabil- 
ity against  all  of  the  defendants,  where  the  demand  has  been 
reduced  to  a  judgment  against  a  part  of  the  defendants,  as 
to  whom  it  is  merged  in  the  judgment  and  gone,  the  action 
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cannot  be  maintained  as  against  any,  because  it  cannot  be 
against  all,  there  remaining  no  subsisting  joint  liability.  But 
it  is  not  in  New  York  alone  that  the  case  in  6  Cranch  has 
been  overruled.  Tt  has  shared  the  same  fate  in  all  of  the 
State  Courts  wherever  the  question  has  arisen,  so  far  as  I 
have  been  able  to  discover.  The  same  rule  was  adopted  in 
Ward  V.  Johnson^  13  Mass.  148 ;  Hoale  v.  Hollms,  11  Gill.  & 
Johns.  11 ;  Taylor  v.  Claypool^  5  Blackf.  5*58.  In  all  of 
these  cases,  the  questions  were  precisely  identical  with  the 
one  before  us,  and  in  most  if  not  all  the  case  in  6  Cranch 
was  expressly  referred  to  and  overruled,  {a) 

Notwithstanding  the  respect  which  we  may  feel  for  the 
opinions  of  the  Supreme  Court  of  the  United  States,  we  are 
Jewell  satisfied  that  the  rule  adopted  by  the  several  State 
/ourts  is  more  consistent  with  the  principles  of  law,  and 
supported  by  better  reason.  There  is  such  a  manifest  im- 
'  propriety  in  allowing  a  party  to  have  two  judgments  in  full 
force  against  the  same  defendants  for  the  same  cause  of  ac- 
tion, that  we  cannot  reconcile  it  to  our  notions  of  a  correct 
administration  of  justice.  If  a  party  proceed  to  judgment 
against  one  of  the  partners,  he  must  be  held  to  his  election. 
We  are  clearly  of  opinion,  that  a  judgment  against  Shaw  for 
the  balance  of  the  lead  loaned  to  the  East  Fork  Furnace 
Company,  (if  in  truth  the  lead  was  loaned  to  that  Company), 
constitutes  a  bar  to  a  recovery  against  the  other  members  of 
the  firm  which  that  Company  composed.  And  we  are  equally 
clear  that  that  judgment  ought  to  have  been  given  in  evi- 
dence under  the  general  issue,  this  being  an  action  of  as- 
sumpsit. Such  is  the  well  settled  law,  both  in  England  and 
the  XTnited  States,  and  indeed  was  substantially  admitted  on 
the  argument  by  the  counsel  for  the  defendant  in  error. 

In  CooJc  V.  Yimont,  6  Monroe,  284,  and  Lamjpton  v.  Jones, 
5  do.  236,  it  was  held,  that  a  former  recovery  for  the  same 
cause  of  action  may  be  given  in  evidence  in  an  action  of 
assumpsit  under  the  general  issue  in  bar  of  the  action  ;  and 
so  the  Court  of  Errors  of  New  York  in  the  case  of  Miller  v. 
Manice,  6  Hill,  124.  The  Chancellor  says  :  "  Again,  it  seems 
to  be  pretty  well  settled  in  actions  of  assumpsit,  where  any 

(a)  McConnell  v.  Stetinius,  Post  713 ;   Mitchell  t.  Brewster,  28  111.  R.  167  cases  cited. 
Mftsoa  V.  Eldred,  6  Wal,  U.  8.  R,  231;  Laws  1861,  p,  17L 
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thing  wliicli  shows  that  the  plaintifi'  has  no  subsisting  cause 
of  action,  it  may  be  given  in  evidence  under  the  general 
issue.  A  former  verdict  and  judgment  may  be  given  in  evi- 
dence without  being  pleaded." 

It  is  so  decided  in  Young  v.  Black,  7  Cranch,  565,  and 
Young  V.  Bumwell,  2  Hill,  480,  and  numerous  other  cases 
to  which  it  is  unnecessary  to  refer. 

The  former  verdict  and  judgment,  however,  has  not  the 
same  controlling  influence  in  the  case,  when  given  in  evi- 
dence under  the  plea  of  non  assumjpsit,  as  when  specially 
pleaded.  In  the  former  case,  it  is  but  prima  facie  evidence  ; 
in  the  latter,  it  is  conclusive,  and  a  complete  bar.  6  Hill, 
125.  The  Court,  then,  improperly  excluded  the  record  and 
judgment  in  the  former  suit,  {a) 

It  is  unnecessary  to  look  through  the  evidence,  as  reported 
in  the  bill  of  exceptions,  to  see  whether  a  new  trial  should 
have  been  granted  or  not.  The  judgment  must  be  reversed, 
with  costs,  and  the  cause  remanded,  and  a  venire  de  novo 
awarded. 

Judgment  reversed. 

(a.)Hahn  v.  Ritter,  12  DI.  R.  80:  Gray  v.  Gillilan,  15  Rl.  R.  460. 


James  Murphy,   plaintiff  in  error,    v.    Alexander  Summer- 
ville, defendant  in  error. 

Error  to  Edgar. 

In  an  action  of  debt  upon  a  bail  bond,  the  declaration  should  contain  cer- 
tain and  distinct  averments  that  a  judgment  was  rendered  against  the 
principal,  and  that  a  ca.  sa.  had  been  issued  thereon,  and  returned  "  non 
est  inventus.'''' 

The  penalty  in  a  bail  bond  is  not  the  cause  of  action,  nor  the  true  amount 
of  recovery.  The  breach  of  the  condition  is  the  gist  of  the  action 
upon  the  bond,  and  the  damages  occasioned  by  it  are  the  true  recovery. 

Certainty  is  one  of  the  common,  general  rules  of  pleading,  and  it  requires, 
in  setting  forth  the  cause  of  action,  that  every  fact,  without  which  there 
would  appear  to  be  no  cause,  or  an  incomplete  ground  of  action,  should 
be  distinctly  averred,  and  in  a  traversable  form. 

Debt  upon  a  bail  bond,  in  the  Edgar  Circuit  Court,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error.  The 
cause  was  heard  before  the  Hon.  Samuel  H.  Treat,  at  the 
May  term,  1845,  upon  a  demurrer  to  the  declaration.    The 
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demurrer  was  overruled,  and  judgment  rendered  in  favor  of 
the  plaintiif  for  $250,  the  penalty  of  the  bond,  to  be  discharged 
on  payment  of  $150.62^. 

A.  Lincoln,  for  the  plaintiff  in  error. 

The  plaintiff  in  error  insists,  that  the  demurrer  ought  to 
have  been  sustained,  because 

1.  The  declaration  does  not  show  with  certainty  that  any 
judgment  was  rendered  against  the  principal.  See  Gould's 
PL  part  lY,  §  26 ;  2  Chitty's  PL  4Y2 ; 

2.  The  declaration  states  principal's  failure  to  pay,  and 
failure  to  surrender,  in  the  alternative  ;  and 

3.  The  declaration  does  not  show  that  any  ca.  sa.  ever 
issued  for  the  principal.  See  Gould's  PL  part  IV,  §§  12, 
13 ;  Kev.  Stat.  83,  §  8. 

8.  T.  Logan,  for  the  defendant  in  error,  commented  on 
the  authorities  cited  by  plaintiff 's  counsel,  and  cited  the  fol- 
lowing authorities,  to  wit :  Crawford  v.  BealVs  Adm'r,  3 
Bibb,  4Y2 ;  Baker  v,  Harrison,  5  Littell,  59 ;  Boss  v.  Ellis, 
6  J.  J.  Marsh.  91;  Pearsall  v.  Lawrence,  3  Johns.  514;  and 
the  cases  referred  to  in  U.  S.  Dig.  354,  §§  1T2,  173. 

The  Opinion  of  the  Court  was  delivered  by 

ScATEs,  J.*  Debt  upon  a  bail  bond.  A  demurrer  to  the 
declaration  was  overruled  and  is  assigned  for  error. 

The  plaintiff  in  error  relies  upon  three  exceptions  taken  to 
the  sufficiency  of  the  declaration. 

First,  that  the  declaration  does  not  show  with  certainty, 
that  any  judgment  was  ever  rendered  against  the  principal; 

Second,  the  declaration  states  principal's  failure  to  pay 
and  failure  to  surrender,  in  the  alternative ; 

Third,  the  declaration  does  not  show  that  any  capias  ad 
satisfaciendum  ever  issued  for  the  principal. 

I  need  not  set  out  the  whole  declaration,  which  is  in  the 
usual  form,  but  only  that  part  which  relates  to  these  objec- 

*  Wilson.  C.  J.,  and  Beowne,  J.,  did  not  sit  in  this  case. 

VOL.  vn.  46 
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tions,  iand  the  breaches.  The  declaration  avers  that  the 
plaintiff  has  not  paid  and  satisfied  the  said  costs  and  con- 
demnation money,  which  was  rendered  against  the  said  John 
S.  Sloan,  the  principal  and  defendant  in  the  suit,  nor  did  the 
said  defendant  below,  surrender  the  body  of  the  said  Sloan 
in  execution,  although  the  said  Sloan  did  wholly  fail  to  pay 
and  satisfy  the  said  costs  and  condemnation  money,  or  to 
surrender  himself  in  execution,  when  such  surrender  was 
required  in  the  condition  of  the  said  writing  obligatory  con- 
tained, according  to  the  exigency  of  said  writ,  but  therein 
wholly  failed  and  made  default,  whereby  the  said  writing- 
obligatory  become  forfeited.  This  is  all  the  declaration  that 
has  any  relation  to  the  subject  of  these  objections  taken  upon 
the  demurrer. 

Certainty  is  one  of  the  common,  general  rules  of  pleading, 
and  it  requires,  in  setting  forth  the  cause  of  action,  that 
everjfact,  without  which  there  would  appear  to  be  no  cause, 
or  an  incomplete  ground  of  action,  should  be  distinctly 
averred,  and  in  a  traversable  form.  Gould's  PI.  175,  §§12,13  ; 
lb.  181,  §§  25-6.  Has  this  been  done?  The  penalty  in  the 
bond  is  not  the  cause  of  action,  nor  the  true  amount  of  re- 
covery. The  breach  of  the  condition  is  the  gist  of  this  action, 
and  the  damages  occasioned  by  it,  are  the  true  recovery. 
The  breach  may  be,  by  failure  to  pay  the  condemnation 
money  and  costs,  or  to  surrender  the  principal,  when  by  law 
such  surrender  is  required.  jS^ow,  these  are  facts,  and 
necessary  to  be  averred,  and  are  traversable.  Without  a 
judgment,  the  condition  could  not  be  broken ;  it  is  a  matter 
of  fact,  and  should  be  averred.  So  are  the  precedents.  2 
Chit.  PL  472.  There  is  no  averment  in  this  declaration  that 
plaintiff  below  ever  recovered  any  judgment ;  the  averment 
is  a  distinct  fact,  but  it  is  only  averred  that  he  failed  to  pay 
and  satisfy  the  costs  and  condemnation  money.  This  aver- 
ment is  also  necessary,  but  will  not  dispense  with,  or  include 
the  other,  that  he  recovered  it.  It  is  as  necessary  to  aver  a 
recovery  in  the  suit  in  which  the  bail  was  given  to  show  a 
breach  of  the  condition,  as  it  is  in  an  action  of  debt  upon  the 
judgment.     No  one  would  contend  that  an  averment  of  non- 


DECEMBER  TERM  1845.         •  363 

Murphy  v.  Summerville. 

payment  in  the  latter  would  be  sufficient,  without  the  re- 
covery. 

I  think  the  second  objection  not  well  taken,  for  although 
the  averment  is  inartificially  drawn,  yet  it  is  certain  enough 
that  he  did  neither  pay  nor  surrender  himself. 

The  last  objection  is  the  want  of  an  averment  that  a  capias 
issued,  requiring  the  surrender  of  the  body  of  the  defendant. 
It  is  true,  the  English  precedents  do  not  contain  this  aver- 
ment. In  Crawford  v.  BeaWs  Adm-r^  3  Bibb,  472,  it  was 
held  to  be  unnecessary  to  aver  it,  but  it  might  come  up  by 
way  of  defence.  The  same  decision  was  jnade  in  Ross  v. 
Ellis^  6  J.  J.  Marsh.  91.  So  it  appears  to  have  been  held  in 
2  Hayw.  15  ;  4  Hawks,  98  ;  and  the  omission  to  issue  it  must 
be  excepted  to  by  special  plea.  4  Dev.  475  ;  see  1  U.  S.  Dig. 
354,  §§  172, 173.  It  has  been  held  in  3  Johns.  614,  that  the 
return  of  a  capias^  "  non  est  inventus^''  is  indispensable  before 
an  action  can  be  brought,  although  it  need  not  be  so  averred 
in  the  declaration. 

These  authorities  would  be  sufficient,  if  it  were  not  for 
our  Constitution,  which  declares,  that  "  no  person  shall  be  im- 
prisoned for  debt,  unless  upon  refusal  to  deliver  up  his  estate 
for  the  benefit  of  his  creditors,  in  such  manner  as  shall  be  pre- 
scribed by  law,  or  in  case  where  there  is  strong  presump'- 
tion  of  fraud."  Art.  8,  §  15.  The  law  has  prescribed  how 
that  imprisonment  shall  commence,  by  requiring  the  creditor 
to  make  affidavit  before  a  justice  of  the  peace,  that  the  debtor 
refuses  to  surrender  his  estate,  lands,  tenements,  goods  or 
chattels,  and  upon  filing  this  with  the  clerk,  or  justice,  where 
the  judgment  may  be,  a  capias  may  issue.  Rev.  Stat.  282, 
§  1.  We  do  not  think  it  necessary  that  all  these  preparatory 
steps  should  be  averred,  to  show  that  the  capias  might  prop- 
erly issue.  But  under  a  Constitution  so  jealous  of  the  liberty 
of  the  citizen,  we  are  of  opinion  that  the  plaintiff  ought  to 
aver  the  fact,  and  take  upon  himself  the  burden  of  proving 
that  the  principal  was  liable  to  be  deprived  of  his  liberty,  and 
be  imprisoned,  before  he  can  show  a  cause  of  action  in  his 
non-surrender.  In  this,  we  differ  with  the  high  authority 
cited.     I  am  not  aware  that  those  States  have  a  similar  con- 
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stitutional  provision.  But  I  believe  the  statute  of  New  York 
in  relation  to  the  bail  bond  is  very  similar  to  our  own  in  rela- 
tion to  the  return  of  the  capias. 

"We  are  of  opinion,  that  the  declaration  is  defective  for 
want  of  the  two  averments — of  a  recovery,  and  the  issuing 
capias  and  return  of  '"''non  est  inventus?'' 

The  judgment  below  will  be  reversed  with  costs,  and  the 
cause  remanded,  will  leave  to  the  plaintiif  below  to  amend  his 
declaration. 

Judgment  reversed. 


Joel  Tkailoe,  plaintiff  in  error,  v.  Leroy  L.  Hill,  defend- 
ant in   error. 

Error  to  Sangamon. 

If,  in  a  bill  in  chancery  for  a  specific  performance,  tlie  parties  do  not 
furnish  any  evidence,  except  such  as  would  have  the  strongest  tendency 
to  involve  the  whole  transaction  in  doubt  and  inextricable  confusion, 
Courts  have  not  the  power  to  afford  relief  to  the  complainant.  Espe- 
cially they  ought  not  to  be  inclined  to  favor  his  pretensions,  when,  from 
his  own  showing  and  upon  the  face  of  the  proceedings,  if  he  had  justice 
on  his  side,  his  right  might  have  been  substantiated  by  incontrovertible 
proof 

Bill  in  Equity  for  a  specific  performance,  &c.,  filed  by 
the  plaintiff  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  Samuel  H.  Treat,  at  the  March  term  1845. 
Such  proceedings  were  had  as  led  to  a  dismissal  of  the  bill. 
A  history  of  the  proceedings  wdll  be  found  in  the  Opinion  of 
the  Court. 

S.  W.  RoHhins^  for  the  plaintiff  in  error,  cited  Kelly's 
Heirs  v.  Bradford^  3  Bibb,  317 ;  Shackelford  v.  Handleifs 
Ex'rs,  1  A.  K.  Marsh.  500 ;  McFerron  v.  Taylor.,  1  Peters' 
Cond.  R.  525 ;  Eosevelt  v.  Fulton,  2  Cowen,  133  ;  Hunt  v. 
Housmaniere's  Adni^r^l  Peters,  14;  Allen  y.  Hammo^id^ll 
do.  70 ;  Hynes'  Hep's  v.  Campbell,  6  Munroe,  290 ;  Taylor 
V.    Porter,   1   Dana,    422;  Holeman   v.    Coleman,  1  A.  K. 
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Marsh.  296;  Calmesv.  BucJc^   4  Bibb,   453  ;  Fleming  v.  Har- 
rison's Devisees^  2  do.  171. 

8.  T.  Logan  and  A.  Lincoln^  for  the  defendant  in  error, 
cited  Burnett  y.  Rohinson^  2  Littell,  YJ,  and  contended  that 
the  complainant  had  brought  no  evidence  to  sustain  his 
allegations  in  the  bill. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.*  The  complainant  jfiled  his  bill  in  the  Circuit 
Court  of  Sangamon  county,  alleging  that  on  the  eighth  day 
of  November,  1840,  Hill  made  and  executed  to  him  the  fol- 
lowing bond  or  agreement : 

"  JsTovember  18,  1840. 

Know  all  men  by  these  presents,  that  we,  Leroy  L.  Hill, 
bind  ourselves  to  make  to  Joel  Trailor  a  good  and  lawful 
deed  to  sixty  acres  of  land,  lying  in  Christian  county,  Illinois, 
on  the  waters  of  Bear  Creek,  containing,  it  being  supposed, 
in  the  sixteenth  section,  being  in  the  south  east  quarter  of 
the  north  west  quarter,  and  the  east  half  of  the  south  M^est 
quarter  of  the  north  west  quarter  sixteen,  in  township  twelve, 
and  range  three,  which  is  intended  to  be 
the  black  mark,  sixty  acres,  not  being 
confident  of  the  numbers,  we  bind  our- 
selves, our  heirs,  administrators,  &c.,  to 
make  the  deed  as  above  named,  in  twelve 
months  from  the  above  date. 

Given  under  my  hand  the  day  and  date 


Leroy  L.  Hill ;  " 
that  there  was  a  mistake  in  the  description  of  the  land 
intended  to  be  conveyed  ;  that  it  was  not  the  intention  of  the 
parties  to  describe  the  land  represented  by  the  black  lines  in 
the  plat,  being  the  south  east  quarter  of  the  north  west 
quarter  and  south  half  north  east  quarter  of  the  north  west 
quarter  section  16,  12  north,  3  west ;  that  Hill  failed  to  make 
the  conveyance  according  to  the  conditions  of  the  bond ; 
that  the  amount  of  the  purchase  money  was  $300;  that  $200 


*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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had  been  paid  before  date  of  the  bond  in  property  and 
cash,  and  that  for  the  residue,  Trailor  was  to  give  his  note 
to  N.  M.  Vandever,  School  Commissioner  of  Christian  coun- 
ty, with  security,  as  soon  as  Hill  had  made  the  deed ;  that 
he  is  still  willing  to  take  the  deed  and  comply  with  the  con- 
tract on  his  part;  but  that  Hill  has  no  title  to  the  land,  and 
is  unable  to  make  one.  He  prays  for  a  specific  performance 
of  the  contract,  or  a  recision  of  the  same,  and  for  a  decree 
for  a  repayment  to  him  of  the  purchase  money  advanced. 
The  bill  was  afterwards  amended  by  specifying  the  property 
alleged  to  have  been  paid  towards  the  purchase  money  of  the 
land. 

The  answer  of  Hill  admits  the  execution  of  the  contract 
set  out ;  denies  that  the  consideration  was  $300 ;  alleges  that 
he  had  bought  of  the  School  Commissioner  sixty  acres  of 
land  at  the  price  of  $100,  for  which  he  had  given  his  note, 
which  remained  unpaid  ;  that  Trailer  agreed  to  take  this 
land  off  his  hands  at  the  same  price,  and  substitute  his, 
Trailor's  note,  in  the  place  of  defendant's  given  for  the 
land;  denies  that  Trailor  ever  paid  him  any  thing  towards 
the  purchase,  and  charges  that  he  never  gave  liis  note  to  the 
School  Commissioner,  according  to  the  contract ;  and  admits 
that  the  land  intended  to  be  sold,  is  misdescribed  in  the  con- 
tractj  and  alleges  that  it  is  equall}-  so  in  complainant's  bill, 
and  that  the  true  description  of  said  land  is  sixty  acres  east 
three  quarters  of  north  half  of  the  south  west  quarter  section 
16,12  north,  3  west;  that  the  defendant's  note  is  still  in  the 
hands  of  the  School  Commissioner,  and  that  since  said  con- 
tract, he  has  continued  to  pay  the  interest  on  the  same.  He 
admits  that  he  received  some  property  from  the  complainant, 
but  denies  that  it  was  received  in  payment  for  this  land,  and 
says  it  was  taken  in  payment  for  rails  sold  to  complainant. 
He  denies  the  price  charged  for  the  property,  and  alleges 
that  he  took  it  in  a  lumping  way ;  that  there  had  previously 
been  much  deal  between  them ;  that  on  the  day  the  land  was 
sold,  they  had  had  a  final  settlement ;  that  he  was  mistaken 
about  having  bought  the  land  of  School  Commissioner  of 
Christian  county ;  that  he  and  Silas  P.  Hill  bought  it  of  the 
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School  Commissioner  of  Montgomery  coimty  before  Chris- 
tian county  was  set  off  and  established,  and  exhibits  a 
perfect  title  in  Paulina  S.  Hill  to  this  land  on  the  thirty  first 
day  of  May,  1842,  and  tenders  her  deed  to  complainants. 

There  are  some  other  statements  contained  in  the  bill,  and 
answers,  but  they  are  not  deemed  material.  There  is  but 
little  evidence  in  the  case  of  a  satisfactory  or  certain  char- 
acter. 

The  complainant  proved  by  M.  Petty,  that  he  was  at  Hill's 
house  in  the  spring  of  1842 ;  that  Hill  spoke  about  the  sixty 
acres  of  land  he  had  sold  to  Trailor ;  also  of  their  settlement, 
and  said  that  Trailor  had  taken  in  a  note  of  $53.50,  that  he, 
Trailor,  had  given  in  part  payment ;  that  Trailor,  was  to  pay 
$100  to  the  School  Commissioner ;  that  he  had  received  some 
property  from  Trailor,  and  that  Trailor  had  sued  him  for  it ; 
that  he  had  received  it  at  a  high  price  towards  the  land,  and 
witness'  impression  was,  that  Hill  said  he  had  received  $200 
in  property,  including  the  $53  note,  and  he  was  willing  to 
make  Trailor  a  deed  as  soon  as  he  paid  the  School  Commis- 
sioner. 

And  by  Thomas  Trailor,  that  complainant  bought  of  Hill 
sixty  acres  of  land  at  $5  per  acre ;  that  witness  heard 
the  bargain  ;  that  complainant  paid  Hill  towards  the  land  one 
mare  at  $80,  one  horse  at  $53,  and  three  calves  at  $3  each. 
Witness  did  not  know  what  land  it  was. 

And  by  Samuel  W.  Crothers,  that  he  understood  from  the 
parties  that  the  price  agreed  to  be  paid  for  the  land  was  $5 
per  acre ;  this  price  included  rails  to  enclose  and  fence  the 
land ;  that  $200  dollars  was  to  be  paid  to  Hill,  and  $100  to 
the  School  Commissioner;  that  Trailor  had  paid  Hill  his  $200 
and  that  the  land  was  situated  on  Bear  Creek ;  that  rails  were 
hauled  out  upon  the  land,  but  not  put  up ;  that  Hill  owned 
another  portion  of  the  same  tract  adjoining  the  land  sold  to 
Trailor,  and  that  both  tracts  were  to  be  enclosed  in  a  com- 
mon fence.  Witness  understood  from  Hill  that  he  had 
received  of  Trailor  two  horses  toward  the  land  and  the  priv- 
ilege of  rails  to  fence  it ;  that  the  land  sold  lay  due  west  of 
land  Silas  Hill  then  lived  on ;    that  the  $53  note  was  given 
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for  a  timber  tract  of  land  of  eleven  and  a  half  acres,  which 
Hill  deeded  to  Trailer's  son  after  settlement ;  that  the  bond 
was  actually  signed  on  the  twenty  fourth  day  of  November, 
1840. 

The  defendant  proved  by  Elizabeth  Hailey  that  Trailer 
told  her  he  was  to  pay  for  the  rails  in  property ;  that  both 
parties  said  Trailer  was  to  take  the  land  and  j)ay  the  School 
Commissioner,  and  release  Hill  from  any  further  liability  so 
far  as  the  cost  of  the  school  land  which  Trailer  had  bought. 

And  by  Paulina  T.  Hill,  that  in  1839,  or  1840,  Trailer  stated 
in  her  presence,  that  he  was  to  give  the  same  for  the  land 
which  he  had  bought  of  Hill  that  Hill  was  to  give,  and  pay 
the  same  to  the  School  Commissioner  and  release  Hill. 

And  also  by  William  Hatchett,  that,  as  well  as  he  could 
recollect,  about  the  fall  of  1839,  he  had  seme  conversation 
with  Trailer  about  Hill's  breaking  ;  that  Trailer  stated  he  did 
not  care ;  that  he  was  to  give  the  same  that  Hill  gave  for  the 
land,  and  that  he  could  held  it  by  paying  the  interest  to  the 
School  Commissioner, 

This  was  all  the  evidence  which  was  material,  as  tending 
to  prove  the  issues.  The  Court  decreed  that  complainant 
pay  to  the  Master  in  Chancery  $100  by  the  next  term  of  the 
Court  after  the  trial  below,  and  that  upon  such  payment 
being  made,  the  deed  on  file  from  Paulina  T.  Hill  to  com- 
plainant, be  delivered  to  him ;  in  the  mean  time,  that  the 
Master  in  Chancery  examine  and  report  whether  there 
were  any  liens  or  incumbrances  against  the  land  described 
in  said  deed.  At  the  next  term,  the  Master  reported  that  no 
such  liens  or  incumbrances  existed,  and  the  complainant 
failing  to  pay  the  money,  the  complainant's  bill  was  dismissed. 

This  decision  and  decree  of  the  Court  below  is  now 
assigned  for  error. 

The  Court  is  of  opinion,  that  the  allegations  of  the  com- 
plainant's bill  are  not  sustained  by  the  evidence.  The  com- 
plainant avers  that  the  defendant  bound  himself  to  convey 
to  him  certain  real  estate,  and  sets  out  the  contract  signed 
by  defendant  alleges  that  the  land  therein  described  is  not 
the  land  designed  to  be  conveyed  ;    that  the  land  intended  is 
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tliat  designated  bj  tlie  black  lines  upon  the  plat  attached  to 
tlie  agreement.  Independent  of  this,  there  is  no  proof  what- 
ever as  to  the  location  of  the  land,  except  that  it  is  in  the 
sixteenth  section,  twelve  north,  three  west.  But  it  is  in- 
sisted, that  this  plat  being  a  portion  of  the  contract  between 
the  parties,  and  being  by  them  referred  to,  identifies  the 
bond  with  sufficient  certainty.  There  is  some  force  in  this 
argument,  and  it  would  be  entitled  to  much  consideration, 
if  the  Court  could  be  assured  which  portion  of  the  map  or 
plat  the  parties  treated  as  north  and  south  at  the  time  they 
made  the  contract.  It  is  urged  by  the  complainant's  coun- 
sel, that  inasmuch  as  all  scientific  men  make  the  top  of  a 
map  north,  that  we  are  therefore  bound  to  infer  that  the  par- 
ties, in  this  instance,  have  been  guided  by  the  lights  of 
science.  A  bare  glance  at  the  contract  itself,  it  seems  to 
me,  would  sufliciently  prove,  without  the  aid  of  experience 
in  matters  of  the  sort,  that  this  would  be  a  somewhat  strained, 
and  by  no  means  a  safe  interpretation.  If  the  parties  pos- 
sessed sulficient  knowledge  and  intelligence  to  make  a 
perfect  plat  of  the  sixteenth  section,  and  did  so,  treating  the 
top  thereof  as  north,  it  is  difficult  to  understand  why  they 
could  not  describe  the  land  correctly  in  the  contract.  If  the 
parties  correctly  understood  the  subject 
and  treated  the  top  of  this  plat  as  north, 
then  there  can  be  but  little,  if  any  doubt 
that  Hill  agreed  to  convey  the  land, 
which  Trailor  claims  he  purchased,  as 
thus  : 


But  if  we  consider  the  right  hand  side 
of  this  plat  as  north,  it  is  equally  appa- 
rent that  the  land  which  Hill  alleges  that 
he  and  Silas  Hill  had  contracted  to  pur- 
chase of  the  School  Commissioner,  was 
the  land  intended  to  have  been  described 
in  the  contract,  as  thus : 

Placing  the  plat  in  this  position,  the  black  lines  indicate 
the  land  which  defendant  contends  he  contracted  to  convey, 
which  is  the  same  land  which  was  afterwards  conveyed  to 
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Silas  Hill  by  the  Governor  of  the  State  under  the  purchase 
from  the  School  Commissioner.  There  is  some  evidence  that 
Hill  owned  other  land  adjoining  the  land  contracted  to 
be  conveyed,  which,  of  course,  must  have  been  purchased 
by  him  from  the  School  Commissioner,  but  neither  of  the 
parties  contend  that  this  other  land  was  that  which  was 
designated  to  have  been  described  by  the  contract. 

In  what  portion  of  the  tract  this  land  was  situated  nowhere 
by  the  evidence  appears,  except  this  far ;  that  one  witness 
testifies,  that  this  other  land  and  the  land  contracted  to  be 
conveyed  to  Trailer  were  to  have  been  enclosed  in  the  same 
fence.  With  this  exception,  it  is  not  shown  that  Hill  had 
any  more  lands  which  he  had  purchased  of  the  School  Com- 
missioner. 

On  the  part  of  Hill,  the  evidence  strongly  tends  to  prove 
that  the  land  he  intended  to  sell  Trailor,  was  land  which  he 
had  purchased  of  the  School  Commissioner,  or  contracted  to 
purchase,  and  for  which  he  had  given  his  note,  which  Trailor 
agreed  to  take  up  and  substitute  his  own  therefor. 

Hill,  in  his  answer,  admits  that  the  land  was  mis-described 
in  the  contract,  but  he  expressly  denies  that  it  is  properly 
described  in  the  complainant's  bill,  and  upon  this  issue  the 
complainant  rests  his  case  upon  his  allegations  and  his  plat 
annexed.  These  are  too  uncertain  for  his  purpose.  If  his 
case  had  truly  been  a  meritorious  one,  it  would  have  been 
most  easy  for  him  to  have  established  it  beyond  a  doubt. 

Rails  were  hauled  out  upon  the  tract,  which  was  the  sub- 
ject of  the  contract ;  and  one  witness  testified,  that  the  land 
sold  lay  directly  west  of  where  Silas  Hill  then  lived.  By 
showing  where  these  rails  were  hauled,  or  upon  what  land 
Silas  Hill  resided,  it  could  have  been  readily  and  certainly 
ascertained  for  what  particular  tract  the  parties  had  ne- 
gotiated. 

From  an  examination  of  the  whole  case,  it  would  almost 
seem  that  both  complainant  and  defendant  had  studiously 
avoided  furnishing  any  evidence,  except  such  as  would  have 
the  strongest  tendency  to  involve  the  whole  afikir  in  doubt 
and  inextricable  confusion. 
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Under  such  circumstances,  the  Courts  have  not  the  power 
to  afford  relief  to  the  complainant,  and  especially  thej  ought 
not  to  be  inclined  to  favor  his  pretentions,  when,  from  his 
own  showing  and  upon  the  very  face  of  the  proceedings,  if 
he  had  had  justice  on  his  side,  his  right  might  have  been 
substantiated  by  incontrovertible  proof. 

The  decree  of  the  Circuit  Court  of  Sangamon  county  is 
affirmed  with  costs. 

Decree  affirmed. 


Henky  J.  Chase,  appellant,  v.  Geobge  Debolt,  appellee. 
Appeal  from  Peoria. 

On  a  trial  before  a  justice  of  the  peace,  the  defendant  in  the  suit  was  made 
a  witness  by  the  plaintiff,  according  to  the  provisions  of  the  statute.  On 
appeal  to  the  Circuit  Court,  the  plaintiff,  to  prove  his  claim,  introduced  the 
justice  to  testify  in  relation  to  the  admissions  of  the  defendant,  made  un- 
der oath  at  the  trial  before  him.  Objection  was  made,  but  the  justice 
was  permitted  to  testify :  HM  correct,  as  it  did  not  contravene  the  gener- 
al rule  excluding  hearsay. 

The  Court  will  never  disturb  a  verdict  upon  facts  for  any  slight  preponder- 
ance of  testimony.  But  if  there  is  a  strong  preponderance,  the  verdict 
will  be  set  aside,  especially  where  apparent  injustice  has  been  done. 

Agents  may  become  liable  for  contracts  made  for  their  principals,  where 
they  conceal,  or  do  not  diclose  their  character,  and  it  is  unknown  to  the 
party  with  whom  they  contract ;  and  they  may  also,  by  the  nature  and 
character  of  the  contract  entered  into.  But  it  is  immaterial  whether  the 
agent  disclose  his  character  or  his  principal,  if  it  be  actually  known  at  the 
time  to  the  other  party ;  in  such  a  case,  the  agent  wiU  not  be  bound,  un- 
less he  enter  into  such  a  contract  as  will  bind  him  at  all  events,  (a) 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  of  Peoria  county,  by  the  appellee  against  the  appellant, 
when  judgment  was  rendered  for  the  plaintiff  below,  for 
$75,931. 

The  case  was  appealed  to  the  Circuit  Court,  and  heard 
before  the  Hon.  John  D.  Caton  and  a  jury,  at  the  October 
term  1845.  Yerdict  and  judgment  for  the  plaintiff,  for  the 
amount  recovered  before  the  justice. 

(a)  Seery  v.  Locks,  29  Ill.'R.  315;  Wheeler  v.  B«ed,  36  III.  B.  90 ;  rishar  ▼.  Haggerty,  36 
111.  R.  130. 
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A  summary  of  the  evidence  will  be  found  in  the  Opinion  of 
the  Court. 

^.  N'.  Powell  <&  W.  F.  Bnjan^  for  the  appellant,  cited 
Rev.  Stat.  325,  §§  39-41,  68,  69,  and  made  the  following 
points : 

The  declarations  of  a  witness  sworn  to  on  a  trial  between 
the  same  parties,  if  the  witness  be  alive,  cannot  be  given  in 
evidence.  Wilbur  v.  Selden,  6  Cowen,  162 ;  Woodioard  v. 
Payne^  15  Johns.  493. 

The  confessions,  or  the  declarations  of  a  party  dangerous 
evidence,  and  received  with  great  caution.  Law  v.  Mer- 
rill, 6  Wend.  277 ;  Stoiie  v.  Ramsey,  4  Monroe,  239  ;  Myers 
V.  Baiter.  Hardin,  549 ;  Bates  v.  Todd's  Heirs,  4  Littell, 
186 ;  Grimes  v.  Talbot,  1  A.  K.  Marsh.  206 ;  Carter  v.  Buck- 
ner,  3  Blackf.  315  ;  1  Greenl.  Ev.  93. 

A.  Lincoln,  and  H.  0.  Merriman,  for  the  appellee. 

"Where  substantial  justice  has  been  done  between  the  par- 
ties, a  new  trial  will  not  be  granted.  Smith  v.  Shultz,  1 
Scam.  491. 

The  Court  will  not  disturb  a  verdict  on  account  of  exces- 
sive damages.  Schlencker  v.  Risley,  3  Scam.  487 ;  Leigh  v. 
Hodges,  lb.  18. 

Where  an  agent  holds  himself  out  as  principal  without  dis- 
closing his  agency,  he  will  be  personally  responsible.  Story 
on  Con.  §  314 ;  Story  on  Agency,  §§  266,  267. 

If  a  person  contract  in  his  own  name,  he  will  be  personally 
responsible,  although  the  fact  of  his  agency  be  known  at  the 
time  of  the  contract.  Story  on  Con.  §  315,  and  authorities 
there  cited. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  Debolt  sued  Chase  before  a  justice  of  the 
peace  for  $75.93f  on  an  account  for  work  and  labor  done 
upon  Jubilee  College.     On  the  trial  before  the  justice.  Chase 

•  WiLBOW,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  case. 
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was  made  a  witness  by  Debolt,  according  to  the  provisions  of 
the  statute.  On  the  trial  in  the  Circuit  Court  before  a  jury, 
the  Court  permitted  the  justice  to  testify  to  what  Chase  had 
sworn  on  the  trial  before  him.  This  was  excepted  to  and 
assigned  for  error. 

There  can  be  no  doubt  but  that  this  was  correct ;  and  it 
does  not  contravene  the  general  rule  excluding  hearsay.  One 
witness  cannot  testify  to  what  another  witness  had  sworn  on 
a  former  trial,  especially  when  that  witness  is  alive  and  may 
be  called,  for  this  would  be  heresay,  if  offered  as  evidence  in 
chief  But  the  rule  does  not  extend  to  the  admissions  of  the 
party.  What  the  party  may  have  stated,  although  under 
oath  as  a  witness,  is  most  clearly  admissible  as  an  admission, 
although  compulsory.  2  Stark.  Ev.  22 ;  1  Camp.  30 ;  4  do. 
10 ;  4  Esp.  C.  172,  212  ;  Atk.  200 ;  Cooke,  200  ;  11  Yes.  521 ; 

1  Stark.  C.  366 ;    3  Eng.  Com.  Law  R.  385  ;    1  Phil.  Ev.  89  ; 

2  Phil.  Ev.  161,  note  170. 

The  decision  in  3  Blackf.  315,  to  th'e  contrary,  I  do  not 

regard  as  sound  law,  nor  reconcilable  with  principle  or  the 

books.     Surely  the  additional  solemnity  and  sanction  of  an 

oath  to  the  admission  ought  not  to  destroy  its  credit  or  its 

admissibility;    otherwise,  all  answers   to   bills  of  discovery, 

and  analagous   cases,    would   be    excluded   as    incompetent. 

An  examination,    therefore,    although    compulsory,  will  not 

Ijexclude  the  admission  that  may  be    made.     See   the    same 

luthorities  cited  above.      The  rule  laid  down  in  15  Johns. 

1:93,  and  6  Cowen,  162,  excluding  proof  of  what  a  witness 

swore  on  a  former  trial,  if  he  be  not  dead,  does  not  apply  to 

admissions  like  these,  made  by  the  party. 

The  refusal  of  the  Court  to  grant  a  new  trial  is  also  as- 
signed for  error.  All  the  evidence  is  set  out  in  the  bill  of 
exceptions.  The  plaintiff's  whole  bill  of  items  amounted  to 
$75.93f ,  which  was  all  allowed  by  the  jury.  From  the  evi- 
dence, it  appears  that  Chase  was  the  agent  of  Bishop  Chase 
in  hiring  labor  and  superintending  the  work  on  Jubilee  Col- 
lege. Debolt  asked  Bennett,  a  clerk  in  the  store  at  Jubilee, 
if  he  could  get  work  on  the  College.  Bennett  answered  that 
he  supposed  he  could,  but  that  Henry  J.  Chase  was  the  agent 
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wli )  employed  all  hands.  He  went  to  Chase,  who  employed 
him,  but  he  did  not  tell  him  that  he  was  agent  for  the  Bishop. 
Debolt  frequently  received  pay  from  the  Bishop.  The  ac- 
count of  labor  was  always  returned  to  Bennett  to  the  store, 
and  he  gave  orders  upon  the  Bishop  for  the  pay ;  when  he  had 
not  the  change,  he  would  send  to  the  store,  and  Bennett  would 
pay.  One  order  for  $8  given  Debolt  on  the  Bishop  for  work, 
had  been  returned  receipted  by  Debolt ;  and  also  another 
receipt  had  been  given  by  Debolt  for  one  dollar  received  of 
Bishop  Chase.  Witness  supposed  that  when  Debolt  was  re- 
ceiving pay  for  his  labor,  he  knew  he  was  receiving  it  of 
Bishop  Chase.  He  further  testified  that  Henry  J.  Chase  had 
had  no  work  done  for  him  by  Debolt. 

Daniel  Blucher,  another  witness,  testified  that  he  had 
worked  on  Jubilee  College  ;  that  Debolt  commenced  in  the 
fall  and  worked  until  spring,  during  the  time  witness  worked; 
that  witness  had  been  employed  by  H,  J.  Chase ;  that  he 
knew  he  was  working  for  the  Bishop,  and  Debolt  also  knew 
that  he  was  working  for  Bishop  Cliase;  that  witness  had 
always  received  his  pay  from  the  Bishop,  and  never  from  H. 
J.  Chase,  although  he  had  worked  some  days  on  the  College 
farm. 

The  admissions  of  the  plaintiff,  Chase,  proven  by  the 
justice  were,  that  he  had  employed  the  defendant,  Debolt,  to 
work  on  the  College,  as  the  agent  of  Bishop  Chase,  but  did 
not  inform  defendant  at  the  time  that  he  was  only  an  agent, 
but  the  work  was  done  for  the  Bishop ;  that  defendant  never 
worked  for  him,  and  he  owed  him  nothing,  and  that  defendant 
had  received  from  the  Bishop  the  greater  portion  of  his  pay. 
The  Court  never  interferes  with  verdicts  upon  facts,  for  any 
slight  preponderance  of  testimony.  But  where  there  is  a 
strong  preponderance  of  testimony  it  will  set  verdicts  aside, 
especially  where  apparent  injustice  has  deen  done. 

Agents  may  become  liable  for  contracts  made  for  their 
principals,  where  they  conceal  or  do  not  disclose  their  char- 
acter of  agent,  and  it  is  unknown  to  the  party  with  whom 
they  contract,  and  they  may  also  by  the  nature  and  character 
of  the  contract  entered  into.     But  it  is   quite . immaterial 
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whether  the  a^ent  disclose  his  character  or  his  principal, 
himself,  if  it  be  actually  known  at  the  time  to  the  other  party. 
In  such  case  the  agent  will  not  be  bound,  unless  he  enter 
into  such  a  contract  as  will  bind  him  at  all  events. 

In  this  case,  we  cannot  doubt  that  Debolt  knew  at  the  time 
he  was  employed,  that  plaintiflf  was  merely  an  agent,  for  he 
had  before  been  so  informed  by  Bennett,  and  he  aftewards 
took  orders  to,  and  received  payment  of  the  Bishop.  The 
fact  of  plaintiff's  agency  was  known  to  a  co-laborer, 
and  from  these  circumstances,  the  preponderance  of  testi- 
mony to  establish  these  facts,  is  clear,  strong,  and  irresistible 
upon  the  record.  And  establishing  this  fact  discharges  the 
plaintiff  from  all  liability,  as  there  is  nothing  in  the  nature 
of  this  simple  hiring  to  charge  him.  In  another  partiular 
the  verdict  is  manifestly  against  the  weight  of  evidence. 
The  jury  have  allowed  the  plaintiff's  whole  account,  although 
two  receipts  were  in  evidence,  showing  that  he  had  been 
paid  nine  dollars. 

Upon  the  facts  in  the  record,  we  feel  compelled  to  reverse 
the  judgment  and  award  a  new  trial.  Judgment  reversed 
with  costs,  and  cause  remanded  with  directions  to  award  a 
venire  de  novo. 

Judgment  reversed. 


Paul   Stephens  et  al.^    appellants,    v.  Samctel    Sweeney, 

appellee. 

Appeal  from  Jo  Daviess. 

The  general  rule,  is  -well  settled  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration,    (a) 

It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit  the  excess,  and  so 
cure  the  verdict,  and  take  judgment  for  the  amount  laid  in  his  declara- 
tion. 

In  an  action  of  debt,  the  ad  damnum  in  the  declaration  was  $50,  but  a  judg- 
ment was  rendered  for  $116.03.  Held  to  be  erroneous,  but  that  the  party 
might,  upon  leave  in  the  Court  below,  amend  his  declaration,  and  then 
take  judgment  for  his  damages,  unless  a  new  trial  should  be  indispensa- 
ble to  do  justice  to  the  defendants  by  reason  of  such  amendment. 

(a)   AlteaT.Hinckler,36llLB.27fi. 
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It  was  assigned  for  error,  that  the  Circuit  Court  rendered  judgment  against 
one  of  two  defendants  who  had  not  been  served  with  process,  nor  entered 
his  appearance.  On  inspection  of  the  record,  the  judgment  appeared  to 
have  been  entered  against  the  "  defendant :  "  Held,  that  there  was  no 
error,  as  the  term  could  only  be  applied  to  the  "defendant"  in  Court. 

Debt  on  an  appeal  bond,  in  the  Jo  Daviess  Circuit  Court, 
brought  bj  Samuel  Sweeney  against  Paul  Stephens  and 
"William  C.  E.  Thomas.  The  cause  was  heard  before  the 
Hon.  Thomas  C.  Browne  and  a  jury,  at  the  March  term, 
ISio.  Yerdict  and  judgment  for  the  plaintiff  and  against  the 
"defendant"  for  $116.03. 

There  was  no  service  on  Stephens.  Thomas  only  appeared 
in  Com*t,  and  answered  the  declaration.  The  ad  damnum 
laid  in  the  declaration  was  $50 — the  penalty  of  the  bond, 
$200.      Thomas    entered   and   alone  prosecuted  the  appeal. 

61  Gilma?i  and  I.  P.  Stevens,  for  the  appellant. 

It  is  a  well  settled  principle,  that  a  party  can  recover  no 
more  damages  than  he  demands;  the  ad,  damnum  is  the  hmit, 
audit  cannot  be  exceeded.  Jones  v.  Lloyd,  Bre.  174;  Four- 
nier  v.  Faggott,  3  Scam.  3i7,  and  cases  there  cited ;  Hoyt  v. 
Molony,  2  N.  Hamp.  323 ;  Percival  v.  Spencer,  Yelv.  45, 
note ;  Chewley  v.  Morriss,  2  W.  Black.  1300  ;  Graham's  Pr. 
323,  324  ;  3  Tidd's  Pr.  896  ;  1  Chitty's  PL  372. 

0.  C.  Pratt,  for  the  appellee. 

The  ad  damnum  in  this  action  is  merely  nominal,  and  in 
this  case,  is  in  the  usual  form;  the  actual  damages  are  set 
out  in  the  body  of  the  declaration.  The  case  in  3  Scam,  is 
not  a  parallel  case. 

But  if  the  Court  should  deem  it  an  error,  the  party  may 
enter  a  remittitur  of  the  excess,  and  take  judgment  for  the 
residue ;  this  we  now  offer  to  do. 

Oilman,  in  reply.  The  offer  to  remit  comes  too  late. 
The  party,  on  motion  in  the  Court  below,  could  have  so 
done  before  judgment,  and  while  the  record  was  within  its 
control,     ^ournier  v.  Faggott,  and  Hoyt  v.   Molony,  before 
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cited ;   Usher  v.  Danseij^  4  Maul,   ife  Sel.   93 ;  Curtis  v.  Law- 
rence^ 17  Johns.  Ill ;  Fichwood  v.  Wright,  1  II.  Black.  643. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  Debt  QR  an  appeal  bond  for  $200.  The  con- 
dition of  the  bond  was  to  pay  whatever  judgment  might  be 
rendered  upon  the  trial  or  dismissal  of  the  appeal.  The 
declaration  averred  that  upon  trial  of  the  appeal,  the  Court 
rendered  a  judgment  for  Sweney  for  $9(3.72  and  cost.  Tlie 
breach  assigned  is  the  non-payment  of  this  judgment,  and 
concludes  to  his  damage,  $50.  Service  was  made  upon 
Thomas  only,  who  pleaded  non  est  factum.  Verdict  for  the 
plaintiff  for  $200  debt,  and  $116.03  damages.  The  Court 
below  rendered  judment  for  the  debt,  to  be  satisfied  upon 
payment  of  the  damages  assessed  by  the  jury. 

This  is  assigned  as  error. 

The  general  rule,  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration,  is  well  settled. 
Jones  Y.  Lloyd,  Byq.  174;  1  Chitty's  PI.  172;  Graham's  Pr. 
323^;  2  Tidd's  Pr.  896;  Pickwood  v.  WrigU,  1  H.  Black. 
642 ;  Fournier  v.  Faggott,  3  Scam.  347. 

In  this  last  case,  tlie  rule  was  applied  to  the  assessment  of 
damages  on  debt  on  an  appeal  bond,  and  is  in  point  in  this 
case. 

It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit 
the  excess,  and  so  cure  the  verdict,  and  take  judgment  for 
the  amount  laid  in  his  declaration. 

In  the  case  in  1  H.  Black.  642,  this  was  allowed  after  writ 
of  error  brought  to  reverse  for  this  cause,  on  payment  of  cost 
on  the  writ  of  error. 

The  party  may,  upon  leave  in  the  Court  below,  amend  his 
declaration,  and  then  take  judgment  for  his  damages,  unless 
a  new  trial  should  be  indispensable  to  do  justice  to  the  de- 
fendant by  reason  of  such  amendment,  {a) 

It  is  also  assigned  for  error,  that  the  Court  below  rendered 
a  judgment  against  Paul  Stephens,  who  had  not  been  served 

*  Wilson,  C.  J.,  and  Justices  Lockttood  and  Youno,  did  not  hear  the  argument, 
(o)  Pickering  v.  Pulsifer,  4  Gil.  R.  84,  note  6;  Russell  t.  Chicago,  22  111.  R.  287  ;  Hun- 
ter V.  Sherman,  2  Scam.  R.  538. 

VOL.  rn.  48 
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with  process,  nor  entered  his  appearance.  But  upon  inspec- 
tion of  tlie  judgment,  we  iind  it  entered  against  the  "  de- 
fendant." This  can  only  be  applied  to  the  "defendant"  in 
Court.  In  this  there  is  no  error.  The  judgment  will  be 
reversed  at  the  cost  of  the  defendant,  and  the  cause  remanded 
with  leave  to  the  defendant  to  move  for  leave  to  amend  the 
declaration. 

Judgment  reversed. 


James  A.  Chadsey,  appellant,  v.  Nathan  Brooks,  appellee. 
Appeal  from  Schuyler. 

In  an  action  of  debt  upon  an  arbitration  bond,  conditioned  that  the  parties 
should  severally  abide  by  and  perform  the  award  of  the  arbitrators 
named,  the  declaration  contained  counts,  alleging  the  award  of  the  two 
arbitrators  and  an  umpire  jointly.  To  these  counts,  it  was  pleaded  that 
the  two  arbitrators  did  not  make  an  award :  Held,  that  the  plea  was  bad, 
it  being  no  answer  to  the  averments  of  the  counts,  for  the  denial  should 
be  as  broad  as  the  allegations. 

Counts  upon  an  arbitration  bond,  which  set  out  the  bond  of  submission, 
and  averred  the  making  and  publishing  of  an  award  covering  the  whole 
ground  of  the  submission,  and  which  were  certain  to  a  common  intent, 
with  a  concluding  averment  of  a  refusal  of  the  defendant  to  perform  it 
upon  special  request,  were  held  good. 

Debt  upon  an  arbitration  bond,  brought  by  the  appellee 
against  the  appellant,  in  the  Schuyler  Circuit  Court,  and 
heard  before  the  Hon.  Norman  H.  Purple  and  a  jury,  at  the 
September  term  1845.  Yerdict  for  the  plaintiff  for  $500 
debt,  and  $205.53  damages. 

The  pleadings  are  substantially  set  out  in  the  Opinion  of 
the  Court . 

W.  A.  Minshall.,  for  the  appellant. 

Z.  Tnmibull^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Teeat,  J.*  On  the  Vth  of  February,  1843,  Nathan  Brooks 
and  James  A.  Chadsey  entered  into  mutual  bonds,  in  the 
penalty  of  $500,  conditioned  that  they  would  severally  abide 

*  Wilson,  C.  J.,  and  Bbowne,  J.,  did  not  sit  in  this  cue. 
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by,  and  perform  the  award  of  Peter  Yance  aud  Theodore 
Jordan,  and  in  case  of  then-  disagreement,  an  umpire  to  be 
called  by  them,  concerning  certain  unsettled  accounts  be- 
tween the  parties.  On  the  same  day,  the  arbitrators  and 
George  Willard,  the  umpire,  made  an  award  that  Chadsey 
was  justly  indebted  to  Brooks  in  the  sum  of  $187. YO.  On 
the  21st  of  February,  1842,  Brooks  commenced  an  action  of 
debt  against  Chadsey.  The  declaration  contained  eight 
counts ;  the  second,  on  an  account  stated  ;  the  rest  on  the 
arbitration  bond,  averring  the  making  of  the  award,  and 
assigning  as  a  breach,  the  failure  of  Chadsey  to  abide  by  and 
perform  it.  There  was  a  demurrer  to  the  declaration,  which 
the  Court  overruled  as  to  the  second,  sixth,  and  eighth 
counts,  and  sustained  as  to  the  remaining  counts.  The  de- 
fendant then  pleaded  Jirst,  nil  debet  to  the  second  count; 
second^  non  est  factum  to  the  sixth  and  eighth  counts,  after 
craving  oyer  of  the  bond ;  third,  no  award ;  and,  fourth,  that 
Yance  and  Jordan  did  not  take  upon  themselves  the  burden 
of  the  submission,  and  did  not  make  an  award.  There  were 
issues  on  the  first,  second,  and  third  pleas.  A  demurrer  was 
interposed  to  the  fourth  plea,  which  the  Court  sustained. 
The  issues  on  the  first,  second  and  third  pleas,  to  the  second, 
sixth  and  eighth  counts'of  the  declaration,  were  then  submit- 
ted to  a  jury  for  trial.  A  verdict  was  returned  for  the  plain- 
tiff for  $500  debt,  and  $205.53  damages.  The  defendant 
then  moved  for  a  new  trial,  and  in  arrest  of  judgment.  These 
motions  were  denied,  and  the  plaintiff  had  judgment  on  the 
verdict.  Chadsey  prosecutes  an  appeal,  and  assigns  for 
error,  the  decision  of  the  Court  sustaining  the  demurrer  to 
his  fourth  plea.  The  plea  is  clearly  bad.  The  counts  to 
which  it  is  pleaded,  allege  an  award  of  the  two  arbitrators 
and  the  umpire  jointl}^  The  plea  avers  that  the  two  arbi- 
trators did  not  make  an  award.  This  is  no  answer  to  the 
averments  of  the  counts.  The  denial  should  have  been  as 
broad  as  the  allegation.  It  is  insisted,  however,  that  the 
demurrer  ought  to  have  been  carried  back  and  sustained  to 
the  whole  declaration,  or  at  least  to  the  sixth  and  eighth 
counts.      The   second  count  is  in  the  common  form  of  an 
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account  stated,  and  is  unquestionably  good.  The  demurrer, 
therefore,  could  not  be  sustained  to  the  whole  declaration. 
In  the  opinion  of  the  Court,  the  sixth  and  eighth  counts  are 
good.  They  set  out  the  bond  of  submission,  the  making  and 
publishing  of  an  award,  covering  the  whole  grounds  of  the 
submission  and  certain  to  a  common  intent,  and  then  aver 
the  refusal  of  the  defendant  on  special  request  to  perform  it. 
There  was  then  no  good  reason  for  carrying  the  demurrer 
back  to  the  declaration. 

Again,  it  is  assigned  for  error,  that  the  issues  of  fact  were 
tried  before  the  issues  of  law  were  determined.  This  is  not 
true  in  point  of  fact.  The  record  already  shows  that  the 
demurrers  were  disposed  of  before  the  issues  of  the  fact  were 
submitted  for  trial. 

The  decisions  of  the  Circuit  Court,  overruling  the  motions 
for  a  new  trial,  and  in  arrest  of  judgment,  are  also  assigned 
for  error ;  the  evidence  is  not  preserved  in  the  record,  we 
cannot,  therefore,  determine  whether  or  not  the  verdict  was 
authorized  by  the  evidence;  the  presumption  is,  'that  the  tes- 
timony warranted  the  finding  of  the  jury.  The  motion  in 
arrest  of  judgment  was  properly  denied.  As  we  have  before 
said,  all  of  the  counts  were  good,  under  which  any  evidence 
could  have  been  admitted ;  one  good  count  was  sufficient  to 
defeat  the  motion,  as  was  decided  in  the  case  of  Ande?'S07i  v. 
jSem-ple,  decided  at  the  present  term.     {Post.  455.) 

On  a  careful  examination  of  the  whole  case,  and  with 
reference  to  the  authorities  cited  on  the  argument,  we  are 
fully  satisfied  with  the  decisions  of  the  Circuit  Court,  and 
its  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Calvin  Ripley,  plaintiff    in    error,   v.   Buckner  S.  Moekis, 
defendant  in  error. 

Error  to  Cook. 

A  writ  of  Error,  like  a  Scire,  Facias,  is  considered  as  a  new  action. 

The  statute  relative  to  costs  requires  the  Court  to  dismiss  tlie  suit  whenever 

a  non-resident  commences  an  action,  either  in  the  Circuit  or  Supreme 

Court,  without  filing  security  for  the  costs,  {a) 

In  this  case,  a  motion  was  made  to  dismiss  the  writ  of 
error,  because  no  bond  for  costs  had  been  filed.  The  motion 
was  based  upon  the  affidavit  of  the  defendant  in  error,  stating 
that  the  plaintiff  in  error  was,  when  the  writ  was  sued  out, 
and  still  is,  a  non-resident. 

The  counsel  for  the  plaintiff  in  error  admitted  the  fact  of 
non-residence,  and  entered  a  cross  motion  for  leave  to  file 
a  bond  for  costs.  The  application  was  resisted  by  the  defend- 
ant in  error. 

J.  B.  Thomas,  for  the  defendant  in  error. 

This  proceeding  is  an  action  within  the  meaning  of  the 
first  section  of  the  '■'' Act  concerning  costs,''''  (R.  L.  165,  6,) 
the  term  then  and  there  being,  "  and  in  all  cases  in  law  or 
equity  ;"  and  that  law  intends  to  prohibit  the  institution  and 
prosecution  of  any  suit  by  a  non-resident,  in  a  Circuit  Court 
or  the  Supreme  Court  of  this  State. 

It  embraces  two  classes  of  cases. 

1.  When  a  plaintiff,  being  a  non-resident,  sues  ; 

2.  When  a  resident  sues,  and  afterwards  becomes  non- 
resident. 

In  the  first  case,  the  bond  must  be  filed  before  the  suit  is 
commenced,  and  in  default  thereof,  the  suit  must  be  dis- 
missed. In  the  other,  the  bond  must  not  be  filed  until  the 
plaintiff  has  become  non-resident.  The  first  part  goes  to 
the  plaintiff's  disability  to  commence,  and  the  other,  to  prose- 
cute without  the  requisite  security  for  costs. 

The  requisition  to  give  bond  is  co-existent  and  contem- 
poraneous   with   the    fact    of   non-residence,   but   not   prior 

(o)  Hickman  v.  Haines,  5  Gil.  B.  21  and  note ;   Smith  v.  Robinson,  11  111.  R.  119 
'Roberta  v.  Trustees,  <tc.,  32  111.  R.  i74. 


382  SUPREME  COURT. 

Ripley  v.  Morris. 

thereto.  Hence,  the  action  of  the  Court  in  the  premises 
must  have  reference  to  the  date  of  plaintiff's  disabihty.  If 
it  existed  when  he  commenced  his  suit,  tlie  Court  cannot 
invest  him  with  a  right  not  existing  at  that  time,  and  must 
dismiss  his  suit ;  but  a  disability  commencing  after  institution 
of  the  suit  may  not  carry  with  it  any  restrospective  preju- 
dice to  the  plaintiff,  if  he  will  do  by  the  rule  of  Court,  what, 
if  his  disability  had  existed  before  he  commenced  his  suit, 
he  would  have  been  required  by  law  to  do. 

The  plaintiff  in  error,  by  asking  leave  to  file  his  bond,  ac- 
knowledges the  obligation  resting  on  him  by  law  to  do  so. 
This  is  the  only  law  imposing  such  obligation,  and,  therefore, 
this  case  is  conceded  to  come  within  its  provisions. 

But  to  deny  the  construction  contended  for  by  defendant 
in  error,  would  render  inoperative  the  requisitions  of  the 
law,  that  bonds  be  filed  in  the  ofiice  of  the  clerk  of  the 
Supreme  Court,  when  suit  is  commenced  in  that  Court. 
The  suits  contemplated  by  the  Act  to  be  commenced  in  the 
Supreme  Court  are  necessarily  of  an  appellate  character, 
as  between  individuals.  State  Const.  Art.  lY.  §  2,  as  to 
the  jurisdiction  of  the  Supreme  Court. 

This  statute  was  made  for  the  benefit  as  well  of  the 
officers  of  the  Court  as  of  the  party. 

A  Writ  of  Error  is  a  new  action,  not  a  continuation  of 
one  already  commenced,     2  Tidd's  Pr.  1141. 

A  Writ  of  error  is  an  action  and  may  be  released  by  the 
name  of  an  action.  2  Bac.  Abr.  title  "^rror,"  488;  Coke 
on  Lit.  288,  b. 

J  Butterfield^  for  the  plaintiff  in  error,  resisted  the  motion 
to  dismiss  the  suit,  and  argued  his  cross  motion,  contending 
that  a  writ  of  error  was  a  continuation  of  the  suit  com- 
menced in  the  Circuit  Court,  and  not  a  new  suit. 

The  Opinion  of  the  Court  was  delivered  by 

LocKwooD,  J.  The  motion  is  granted.  A  Writ  of  Error, 
like  a  Scire  Facias,  is  considered  as  a  new  action.  2  Tidd's 
Pr.  1141 ;  and  the  statute  relative  to  costs  requires  the  Court 
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to  dismiss  the  suit,  whenever  a  non-resident  commences  an 
action,  either  in  the  Circuit  or  Supreme  Court,  without 
filing  security  for  the  costs. 

Dismissed  at  the  cost  of  the  plaintiff  in  error. 

Motion  allowed. 


John  R.    Smoot,   plaintiff  in  error,  v.  Benjamin  Lafferty, 
defendant  in  error. 

Error  to  Gallatin. 

The  Act  of  the  Legislature  of  Illinois,  of  1841,  in  relation  to  sales  of  prop- 
erty on  judgments  and  executions,  was  decided  by  the  Supreme  Court  of 
the  United  States  to  be  in  express  violation  of  the  Constitution  of  the 
United  States.  The  provisions  of  the  Act  of  January  6,  1843,  are  sub- 
stantially the  same  as  those  of  the  former  Act,  and  it  is  therefore  uncon- 
stitutional. As,  by  the  Constitution  of  the  United  States,  that  Court  has 
ultimate,  exclusive  jurisdiction  of  questions  of  this  kind,  this  Court  is 
bound  by  its  decisions. 

Trespass  in  the  Gallatin  Circuit  Court,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  as  sheriff 
of  Gallatin  county,  and  heard  before  the  Hon.  Walter  B. 
Scates,  at  the  October  term  1844. 

The  trespass  alleged  in  the  plaintiff's  declaration  was  a 
levy  upon  and  sale  of  certain  property,  under  and  by  virtue 
of  a  writ  of  fieri  facias,  without  regard  to  the  valuation 
law.  The  defendant  below  filed  his  demurrer  to  the  plain- 
tiff's declaration,  which  demurrer  was  overruled,  and  judg- 
ment entered  by  the  Court  for  the  sum  of  $131,  the  amount 
of  damages  as  per  agreement. 

J.  A.  McDougall,  for  the  plaintiff  in  error. 

The  only  question  in  this  case  arises  upon  the  sufficiency 
of  the  cause  of  action,  and  that  question  depends  upon  the 
validity  of  our  valuation  law, — a  question  which  has  been 
settled  by  the  Supreme  Court  of  the  United  States,  as  also 
by  this  Court. 

L.  Davis,  for  the  defendant  in  error. 
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The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  The  declaration  in  this  cause  states  that  the 
defendant  below  was  sheriff  of  the  county  of  Gallatin,  and 
as  such  sheriff,  had  in  his  hands  a  certain  execution  and  fee 
bills  against  the  plaintiff  below,  by  virtue  of  which  he  levied 
upon  a  certain  ferry  boat,  the  property  of  the  said  plaintiff, 
and  sold  it  without  having  the  same  appraised  by  three  dis- 
interested householders,  as  required  by  the  provisions  of  the 
Act  of  January  6th,  1843,  entitled  ^'An  Act  regulating  the 
sales  of  property  on  judgments  and  executions^  The  de- 
claration contains  sufficient  averments  to  show  that  the  case 
was  embraced  within  the  provisions  of  that  Act.  To  this 
declaration  the  defendant  filed  a  demurrer,  which  was  over- 
ruled by  the  Court  and  judgment  given  for  the  plaintiff, 
which  is  now  assigned  for  error. 

The  only  question  presented  for  our  consideration  is  the 
constitutionality  of  that  law.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  McCracken  v.  Hayward^  deci- 
ded at  the  January  term  1844,  have  distinctly  decided  that 
the  Act  of  1841  is  in  express  violation  of  the  Constitution  of 
the  United  States  and  void.  The  provisions  of  the  Act  first 
mentioned  are  substantially  the  same  as  those  of  this  Act.  As 
by  the  Constitution  of  the  United  States  that  Court  has  ulti- 
mate, exclusive  jurisdiction  of  that  question,  we  are  bound 
by  its  decision,     (a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs. 

Judgment  reversed. 

(a)    Cooley's  Con.  Law,  294,  ifec. 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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Augustus  Wierich,  appellant,  v.  John  P.  De  Zoya  et  al., 

appellees. 

Appeal  from  Jo  Daviess. 

When  a  judgment  is  obtained  by  fraud  or  accident,  without  any  fault  or 
negligence  on  tlie  part  of  the  defendant,  a  Court  of  Equity  will  aflord  re- 
lief, either  'bj  opening  tlie  case  and  allowing  the  party  an  opportunity  of 
another  trial,  or  by  a  perpetual  injunction. 

A.  gave  his  note  to  B.  and  B.  assigned  the  note  to  C.  D.  and  E.  having  a 
demand  against  B.,  sued  out  an  attachment  against  him  and  summoned 
A.  as  his  garnishee.  They  obtained  a  judgment  against  B.,  and  a  condi- 
tional judgment  was  rendered  against  A.,  upon  which  a  scire  facias  was 
issued,  returnable  to  the  next  term.  Before  the  return  of  this  writ,  C.  sued 
A.  upon  the  note,  and  obtained  a  judgment  against  him  before  a  justice 
of  the  peace.  D.  and  E.  being  satisfied  that  their  garnishee  process  would 
not  avail  them,  directed  A.  to  pay  the  amount  of  the  note  to  C,  and 
agreed  to  dismiss  the  process  and  pay  the  costs.  A.  paid  the  amount  to 
C,  and  inconsequence  of  the  agreement  with  D.  and  E.,  did  not  appear  to 
answer  the  scire  facias.  They  took  advantage  of  his  non-appearance,  and 
obtained  a  final  judgment  against  A.  as  garnishee.  Execution  being  is- 
sued, and  its  collection  being  pressed,  A.  filed  a  bill  in  Equity  and  obtain- 
ed an  injunction.  There  was  a  demurrer  to  the  bill,  which  was  sustain- 
ed by  the  Court  and  the  bill  dismissed  :  Held,  that  the  Court  erred  in 
sustaining  the  demurrer  and  dismissing  the  bill. 

Bill  in  Chancery  for  an  injunction,  &c.,  in  the  Jo  Daviess 
Circuit  Court  filed  by  the  appellant  against  the  appellees. 
At  the  August  special  term  of  said  Court,  1845,  the  Hod. 
Thomas  C.  Browne  presiding,  the  bill  was  demurred  to,  the 
demurrer  sustained  and  the  bill  dismissed. 

The  material  facts  appear  in  the  Opinion  of  the  Court. 

0.  C.  Pratt^  for  the  appellant. 

Where  a  defendant  has  had  an  adequate  remedy  at  law, 
and  has  been  prevented  from  resorting  to  it  in  time  by  the 
fraud  or  circumvention  of  the  plaintiff,  he  ought  to  be  re- 
lieved in  Equity.  Foindexter  v.  Woddy,  6  Munf.  418 ;  Zee 
V.  Baird,  4  Hen.  &  Munf.  453  ;  2  Peters'  Cond.  E.  518 ; 
Williams  v.  Fowler,  2  J.  J.  Marsh.  405 ;  Saunders  v.  Jen- 
nings, lb.  513;  2  Story's  Eq.  Jur.  173,  §  887;  1  do.  256, 
§252. 

.    F.  B.   WaMurne,   upon  the  same  side,  filed  the  following 
brief: 

The  bill  shows  equity .  on  its  face.     It  was  a  palpable  fraud 
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on  the  part  of  the  appellees  to  take  a  final  judgment  against 
the  garnishee,  after  directing  him  to  pay  the  amount  of  the 
note  to  Sherrill,  and  promising  to  have  the  proceedings 
withdrawn.     1  Story's  Eq.  Jur.  19Y,  201 ;  lb.  420. 

The  bill  shows  a  perfect  defence  on  the  part  of  Wierich, 
and  that  he  was  prevented  from  making  it  by  the  represen- 
tations of  the  appellees. 

The  case  of  Beams  v.  Denham  2  Scam.  58,  is  an  au- 
thority in  point. 

In  regard  to  injunctions  after  a  judgment  at  law,  it  may 
be  stated  as  a  general  principle,  that  any  fact  which  proves 
it  to  be  against  conscience  to  execute  such  judgment,  and 
of  which  the  injured  party  could  not  avail  himself  in  a 
Court  of  Law,  but  was  prevented  by  fraud  or  accident, 
unmixed  with  any  fault  or  negligence  on  his  part,  will  au- 
thorize a  Court  of  Equity  to  interfere  by  injunction,  to 
restrain  the  party  from  availing  himself  of  such  judgment. 
2  Story's  Eq.  Jur.  1Y4;  Cooper's  Eq.  139 ;  T  Cranch,  332. 

J.B.  Wells,  for  the  appellees. 

The  appellant  was  not  entitled  to  relief  in  consequence  of 
his  own  laches,  in  not  appearing  and  answering  the  sci.  fa. 
Byers  was  only  a  nominal  party,  and  the  appellant  was  so 
told  by  him.  The  conversation  between  them  was  a  mere 
street  talk,  and  the  appellant  should  not  have  relied,  as  he 
pretends,  upon  his  talk,  knowing  that  Byers  was  not  a  party 
in  interest,  though  formerly  a  partner  of  De  Zoya. 

The  latter  when  spoken  to  by  appellant  on  the  subject,  in- 
formed him  that  he  knew  nothing  of  the  circumstances,  and 
could  make  no  agreement  with  him. 

All  the  cases  cited  by  the  counsel  for  the  appellant  are 
based  upon  the  facts  of  no  laches.  There  is  a  case  in  point  in 
1  Johns.  Ch.  R.  50. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*    The  bill   shows,   that  the  complainant  was 

*  WusoN,  C.  J.,  did  not  Bit  in  this  caae. 
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served  with  a  garnishee  process  in  an  attachment  suit,  in 
which  the  present  defendants  were  plaintiffs  and  one  McCor- 
mick  was  defendant,  in  which  a  judgment  was  perfected 
against  the  present  complainant  as  a  debtor  of  McCormick, 
to  whom  in  fact  he  was  not  indebted,  and  that  he  might  have 
successfully  defended  himself  against  the  said  proceedings, 
had  he  attended  and  made  defence.  The  reason  assigned  in 
the  bill  for  not  attending  to  the  suit  is,  that  after  the  issuing 
of  the  sci.  fa.,  which  was  sued  out  on  the  conditional  judg- 
ment, and  before  the  return  day  of  the  sci.  fa.,  Wierich  was 
directed  by  Byers,  one  of  the  plaintiffs  in  the  attachment,  to 
pay  the  demand  which  they  were  pursuing  by  their  attach- 
ment to  one  Sherrill,  to  whom  he  was  satisfied  it  was  due 
instead  of  McCormick,  and  that  he  would  dismiss  the  gar- 
nishee proceedings  against  them  and  pay  the  costs.  Relying 
upon  this  assurance  of  Byers,  the  garnishee  paid  no  further 
attention  to  the  matter,  but  that  in  violation  of  that  arrange- 
ment, the  plaintiffs  in  the  attachment  suit  fraudulently  pro- 
ceeded and  perfected  their  judgment  against  the  garnishee, 
and  threaten  to  collect  the  same;  that  according  to  the 
direction  of  Byers,  the  complainant  had  paid  the  demand  to 
Sherrill.  The  bill  prays  a  perpetual  injunction.  A  demurrer 
was  sustained  to  the  bill,  and  the  bill  dismissed. 

The  only  question  to  be  determined  is,  whether  the  bill 
shows  sufficient  upon  its  face  to  entitle  the  party  to  the  in- 
junction. We  are  clearly  of  the  opinion  that  it  does.  The 
demurrer  admits  the  truth  of  the  statements  in  the  bill,  and 
they  present  a  clear  case  of  fraud.  The  defendants  have 
taken  advantage  of  their  own  wrong  in  obtaining  the  judg- 
ment at  law.  I  hardly  know  where  we  are  to  look  for  a 
stronger  case.  After  the  proceeding  had  been  commenced 
against  the  complainant,  Byers,  one  of  th6  plaintiffs' in  that 
suit,  investigated  the  title  to  the  note,  the  amount  of  which 
they  were  seeking  to  recover,  and  being  convinced  that  it 
belonged  to  Sherrill,  advised  Wierich  to  pay  it  to  him,  which 
was  accordingly  done.  At  the  same  time,  also,  he  assured 
him  that  he  would  dismiss  the  garnishee  proceedings  against 
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him,  and  pay  the  costs.  If  this  were  not  sufficient  to  justify 
Wierich  in  paying  no  further  attention  to  that  proceeding,  it 
is  not  for  the  party,  who,  by  fair  ])roniises,  induced  liim  to 
attend  no  further  to  the  proceeding  by  assurances  that  it 
shoukl  be  dismissed,  to  accuse  him  of  negligence.  If  the 
complainant  was  too  confiding,  it  is  not  for  the  party  who  has 
betrayed  that  confidence  to  reproach  him  with,  or  take 
advantage  of  it.  He  lulled  the  present  party  into  security, 
by  assurances  that  he  would  do  what  it  was  but  just  that  he 
should  have  done,  and  then,  in  his  absence,  and  in  violation 
of  his  agreement,  took  a  judgment  to  which  he  knew  he  was 
not  entitled;  and  then,  when  called  npon  to  release  it,  said 
that  he  had  made  over  his  interest  to  his  co-plaintiff  in  that 
suit,  and  hence  he  could  do  nothing  abont  it.  De  Zoya, 
when  called  upon  for  the  same  purpose,  excuses  himself  for 
insisting  upon  the  payment  of  the  judgment,  by  saying  he 
knows  nothing  about  it.  If  he  did  not  participate  in  the 
original  fraud,  by  insisting  upon  its  fruits  he  becomes  a  party 
to  it.  He  cannot  excuse  himself  as  being  a  bo7ia  fide  pur- 
chaser of  the  interest  of  his  co-plaintiff,  who  actually  com- 
mitted the  fraud.  It  having  been  committed  by  one  of  the 
parties  to  the  judgment,  it  is  as  much  tainted  as  if  all  the 
parties  had  participated  in  the  fraudulent  practices  and 
design. 

"Where  a  judgment  is  obtained  by  fraud  or  accident,  with- 
out any  fault  or  negligence  on  the  part  of  defendant,  a  Court 
of  Equity  will  afford  relief,  eitlier  by  opening  the  case,  and 
allowing  the  party  an  opportunity  of  another  trial,  or  by  a 
perpetual  injunction.  («)  In  case  a  new  trial  is  awarded, 
whether  it  should  be  sent  back  to  the  Court  of  Law  to  be 
ti'ied  again,  as  seems  to  be-  the  practice  in  Kentucky,  or 
whether  the  Court  of  Chancery  will  proceed,  having  thus 
obtained  jurisdiction  of  it,  and  make  such  a  disposition  as 
the  real  rights  of  the  parties  require,  we  do  not  now  propose 
to  determine.  In  this  case  that  question  does  not  arise,  for 
here  is  a  clear  case  presented  in  the  bill,  requiring  a  perpet- 
ual injunction.     The  case  of  Lee  v.  Baird,  -i  Hen.  &  Munf. 

(o)  Buckmaster  t.  Grundy,  3  Gil.  R.  631 ;  Owens  v.  Ranstead,  22  ID.  R.  168. 
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493,  is  precisely  like  this,  except  that  the  inducements 
offered  to  secure  the  absence  of  the  party  from  the  Court 
were  not  so  strong. 

The  decree  of  the  Circuit  Court,  sustaining  the  demurrer 
and  dismissing  the  bill,  must  be  reversed,  and  the  cause  re- 
manded with  leave  to  the  defendant  to  answer.  Costs  to  be 
paid  by  defendant. 

Decree  reversed. 


John  Bates  et  al.,   appellants,  v.  Noah  Bulkley,  appellee. 
Apj)eal  from  Cook. 

A  suit  was  commenced  before  a  justice  of  the  peace  upon  a  note  for  one 
hundred  dollars,  payable  in  twenty  days.  Judgment  was  rendered  for  the 
plaintiff  for  that  amount,  and  the  defendant  appealed  to  the  Circuit 
Court,  where  they  moved  to  dismiss  the  cause  for  want  of  jurisdiction  in 
the  justice:  Held,  that  the  justice  had  jurisdiction,  as  the  face  of  the 
note  did  not  exceed  one  hundred  dollars,  and  the  plaintifl"  did  not  claim 
interest. 

In  a  suit  brought  into  the  (Jircuit  Court,  by  appeal  from  the  judgment  of  a 
justice  of  the  peace,  after  a  motion  to  dismiss  was  overruled,  the  defend- 
ant offered  to  give  evidence  of  usury,  but  the  Court  refused  to  receive  it : 
Held,  that  this  defence  came  too  late,  not  having  been  made  at  the  trial 
before  the  justice. 

In  suits  before  justices  of  the  peace,  it  is  incumbent  upon  the  defendant  to 
state  his  defence  before  the  commencement  of  the  trial,  so  that  the  plain- 
tiff may  have  notice  of  it ;  and  it  is  the  duty  of  the  justice  to  note  on  his 
docket  the  substance  of  the  defence  thus  stated,  that  it  may  be  known, 
should  occasion  subsequently  require,  what  were  the  questions  tried  be- 
fore the  justice. 

Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding  of 
the  Court  is  against  the  evidence,  and  is  overruled,  it  should  appear  from 
the  bill  of  exceptions  that  it  contains  all  the  evidence ;  if  it  does  not  so  ap- 
pear, the  appellate  Court  will  not  reverse  the  judgment. 

This  was  a  case  originally  brought  before  a  justice  of  the 
peace  of  Cook  county,  and  taken  by  appeal  into  the  Cook 
Circuit  Court.  It  was  heard  before  the  Hon.  Jesse  B.  Thom- 
as, without  the  intervention  of  a  jury,  at  the  March  term 
1845,  when  a  judgment  was  rendered  for  the  plaintiff  for 
$100. 

The  suit  was  commenced  on  the  16th  day  of  January, 
1844,  and  the  summons  was  made  returnable  on  the  22d  day 
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of  the  same  month.     The  following  is  a  copy  of  the  note  upor 
which  the  suit  was  brought : 

"  $100.  Chicago,  Illinois,  Dec.  11,  1843. 

Twenty  days  from  date,  we  jointly  and  severally  promise 
to  pay  Noah  Bulkley,  or  order,  one  hundred  dollars  for  value 
received. 

(Signed)  John  Bates,  Jr. 

Elias  Waring." 

The  other  material  facts  are  stated  in  the  Opinion  of  the 
Court.     The  case  was  submitted  on  written  arguments. 

J.  Y.  Scammon  <&  N.  B.  Judd^  for  the  appellants,  relied 
on  the  following  points  and  authorities  : 

The  statute  in  relation  to  justices'  jurisdiction,  passed 
March,  2,  1833,  provides,  that  they  shall  have  jurisdiction  in 
cases  where  the  debt  or  demand  originally  exceeded  the  sum 
of  one  hundred  dollars,  but  had  been  reduced  below  that 
sum  by  fair  credits.     Gale's  Stat.  425. 

The  interest  due  upon  the  one  hundred  dollars  was  as  much 
a  part  of  the  debt  as  the  amount  mentioned  in  the  note. 

The  credit  of  interest  allowed,  as  mentioned  in  the  bill  filed, 
was  not  a  fair  credit  within  the  meaning  of  the  statute,  it 
being  apparent  that  it  was  given  merely  to  confer  jurisdic- 
tion upon  the  magistrate,  and  consequently  comes  within  the 
principle  laid  down  in  Hugunvn  v.  Wicholson,  1  Scam.  676. 

No  indorsement  was  made,  or  credit  given  upon  the  note. 

The  case  of  Simpson  v.  JJjpdegraff^  J  Scam.  5Y4,  cannot 
be  relied  on  as  authority  in  this  case,  as  no  principle  is  laid 
down  in  the  decision  and  opinion  of  the  Court,  that  can  be 
adopted  as  a  general  rule  in  all  cases. 

The  statute  in  relation  to  interest  provides,  that  whenever 
it  shall  appear  to  the  Court,  before  whom  the  action  is  tried, 
by  the  pleadings,  that  a  greater  rate  of  interest  has  been  taken 
than  allowed  by  law,  the  Court  shall  deduct,  &c.  Gale's 
Stat.  343. 

No  plea  of  usury  was  required  in  this  case,  as  there  are  no 
pleadings  required  in  a  justice's  Court.  Ballance  v.  Frisby., 
2  Scam.  63. 
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The  evidence  given  by  defendants  showed  the  payment  of 
the  note  sued  upon — by  cash  $30,  and  a  new  note  for  the 
balance.  The  memorandum  was  in  the  hand  writing  of  tlie 
plaintiff  and  in  the  possession  of  the  defendants,  and  dated 
four  days  after  the  note  became  due ;  it  was  a  distinct  admis- 
sion of  the  payment  of  the  note  for  $100.  Plaintiff  testified 
that  he  never  had  but  one  note  for  that  sum  against  the  de- 
fendants, and  that  was  the  one  now  in  suit.  His  declaration, 
that  he  never  received  the  thirty  dollars,  cannot  do  away 
with  his  written  admission  of  that  fact  when  he  further 
states,  that  he  cannot  recollect  the  circumstances  under 
which  he  made  the  admission,  and  also,  that  he  had  a  clerk 
and  agent,  Charles  H.  Chapman,  who  was  in  the  habit  of 
receiving  money  for  him  and  on  his  account,  and  who  was 
the  person  that  managed  the  matter  when  the  original  bond 
was  made.  If  the  clerk  failed  to  account  to  his  principal 
for  the  money,  it  was  no  fault  of  defendants  ;  they  having  paid 
the  same,  as  admitted  by  the  plaintiff,  are  entitled  to  be  dis- 
charged from  further  liabihty  upon  the  same. 

£[.  Brown^  for  the  appellee. 

The  case  of  Simpson  v.  Ujpdegraff^  1  Scam.  594,  is 
precisely  in  point.  In  that,  the  note  was  given  for  $100  pay- 
able on  the  20th  day  of  October,  1838.  The  suit  was  brought 
two  days  thereafter.  No  interest  in  that  case  was  claimed, 
nor  was  there  in  this. 

The  evidence  of  usury  offered,  was  properly  rejected. 
No  such  attempt  was  made  in  the  justice's  Court,  and  no 
pleadings  to  that  effect  in  this.  See  the  Act  to  regulate  the 
interest  of  money,  April,  2,  1833,  §§  3,  6.  The  evidence 
was  therefore  inadmissible. 

As  to  the  third  point,  to  wit :  that  the  judgment  was  against 
evidence,  it  cannot  be  pretended,  that  any  evidence  whatever 
was  given  for  the  defendants  entitled  to  any  consideration. 
A  memorandum  was  produced  in  the  hand  writing  of  Bulkley, 
without  date  or  signature,  and  without  any  thing  to  show  its 
connection  with  the  note  in  issue.  Bulkley  was  called  upon 
to  explain  it  by  defendants  and  testifies  that  he  never  re- 
ceived any  money  from  either  of  them. 
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The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  On  the  16th  day  of  January,  J8M,  Bulkley 
sued  Bates  and  Waring  before  a  justice  of  the  peace  on  a 
note  for  one  hundred  dollars,  pa^^able  twenty  days  from  date, 
December  11,  1843.  The  summous  was  served,  and  on  the 
return  day,  the  defendants  not  appearing,  a  judgment  was 
rendered  for  the  plaintiff  for  one  hundred  dollars,  the  amount 
of  his  claim.  The  defendant  behjw  appealed  to  the  Circuit 
Court,  where  the  cause  was  submitted  to  the  Court  for  trial, 
and  the  judgment  affirmed  for  the  same  amount.  The  case 
is  brought  here  by  appeal. 

The  bill  of  exceptions  shows,  that  on  the  trial  below  the 
plaintiff  read  in  evidence  the  same  note,  whereupon  the  de- 
fendants moved  the  Court  to  dismiss  the  cause  for  want  of 
jurisdiction  in  the  justice  of  the  peace,  which  motion  was 
overruled  by  the  Court,  and  this  is  the  first  error  assigned. 

This  precise  question  was  decided  by  this  Court  in  the 
case  of  Simpso7i  v,  l]j)degraff^  1  Scam.  591,  where  it  was 
held,  that  the  justice  had  jurisdiction  where  the  face  of  the 
note  did  not  exceed  one  hundred  dollars,  although  the  party 
might  have  claimed  interest  on  it,  had  he  chosen  so  to  do, 
which  would  have  made  the  whole  amount  exceed  one  hun- 
dred dollars.  In  that  case  as  in  this,  nothing  was  said  about 
interest  in  the  note  itself,  so  that  interest  could  not  com- 
mence at  any  rate  till  the  maturity  of  the  note.  It  is  said  in 
the  written  argument  of  the  counsel  for  the  appellants, 
that  that  case  ought  not  to  be  considered  as  aulliority, 
because  no  principle  is  laid  down  in  the  decision  and  opinion 
of  the  Court,  that  can  be  adopted  as  a  general  rule  in  all 
cases.  It  is  sufficient  that  the  decision  was  in  precisely  such  a 
case  as  this,  and  that  it  establishes  a  particular  rule  to  govern 
such  particular  cases.  The  interest  in  such  a  case  is  a  mere 
incident  to  the  note  which  the  party  may,  or  may  not  claim, 
as  he  chooses.  Suppose  that  the  plaintiff'  below  had  received 
the  amount  of  the  note,  exclusive  of  the  interest,  and  without 
saying  any  thing  about  the  interest,  I  presume  it  would  not 
be  contended,  that  he  could  subsequently  have  set  up  a  claim 
for  the  interest.  The  creditor  may,  if  he  choose,  claim 
interest  on  an  account  stated  after  the  balance  due  has  been 
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agreed  upon  and  yet  we  should  liardlj  expect  to  hear  it 
questioned,  that  a  justice  of  the  peace  would  have  jurisdic- 
tion of  such  an  account,  where  it  did  not  exceed  one  hun- 
dred dollars.  In  that  decision  of  the  Court  there  was  no 
error. 

We  further  learn  from  the  bill  of  exceptions,  that  after  the 
decision  of  the  motion  to  dismiss,  and  the  plaintiff  had  rested 
his  cause,  the  defendants  "offered  to  give  evidence  of  usury, 
which  was  objected  to  by  the  plaintiff,  and  the  Court  refused 
to  receive  evidence  proving  usury,  to  which  decision  the 
defendants  excepted."  For  this  decision,  the  second  error 
is  assigned. 

The  defendants  come  too  late  with  this  defence.  Properly 
it  should  have  been  interposed  before  the  justice,  and  at  all 
events,  they  should  have  asked  and  obtained  leave  of  the 
Circuit  Court  to  interpose  that  defence  before  the  trial  com- 
menced, so  that  the  plaintiff  might  have  notice  of  it  and 
prepare  himself  with  rebutting  evidence.  Had  such  an  ap- 
plication been  made  to  the  Court  in  proper  season,  and 
any  reasonable  excuse  shown  why  it  was  not  presented  be- 
fore the  justice,  in  the  exercise  of  a  sound  discretion,  the 
Court  would  probably  have  allowed  the  defence  to  have  been 
■  then  interposed,  (a)  On  the  part  of  the  appellant  it  is  said,  that 
no  plea  of  usury  was  necessary  in  this  case,  because  no  plead- 
ings are  required  in  a  justice's  Court,  and  the  statute  requires 
that  usury  shall  be  pleaded.  It  is  true  there  are  no  written 
pleadings  required  in  a  justice's  Court,  but  still  it  is  incum- 
bent on  the  defendant  to  state  his  defence  in  that  Court  before 
the  commencement  of  the  trial,  so  that  the^  other  party  may 
have  notice  of  it ;  and  it  is  the  duty  of  the  justice  to  note 
down  in  his  docket,  the  substance  of  the  defence  thus  stated, 
so  that,  if  subsequent  occasion  should  require,  it  may  be 
known  what  were  the  questions  tried  before  the  justice.  That 
would  undoubtedly  be  a  sufficient  pleading  of  the  usury  to 
answer  the  requirements  of  the  statute. 

A  motion  was  made  for  a  new  trial,  and  the  two  decisions 
above  referred  to  were  assigned  as  causes,  and  also  that  the 

(o)  Minard  v.  Lawler,  23  111.  R.  302. 
VOL.   VII.  50 
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finding  of  the  Court  was  against  the  evidence,  which  motion 
was  overruled  by  the  Court,  to  which  decision  the  defendants 
excepted.     This  is  the  last  error  assigned. 

The  bill  of  exceptions  show  that  the  defendants  produced 
a  paper  in  the  handwriting  of  the  plaintiff,  of  which  the  fol- 
lowing is  a  copy  : 

"  January  4th,  1844. 
"Payment  on  $100  note,  $30  00 

"  Interest  on  4  days,  1  40 

"Interest  on  new  note  10  days,  2  62 


$34  02" 
At  the  instance  of  the  defendants,  the  plaintiff  was  sworn, 
and  testified  that  the  memorandum  was  in  his  handwriting- 
that  he  never  had  any  other  note  against  the  defendants  for 
one  hundred  dollars ;  that  he  did  not  particularly  recollect 
the  circumstances  of  making  the  memorandum ;  that  he  had 
never  received  the  thirty  dollars  mentioned  therein  ;  that 
he  could  not  recollect  how  he  come  to  give  the  memo- 
randum, or  the  circumstances  under  which  it  was  given  ;  that 
he  never  received  any  money  from  either  of  the  defendants, 
on  the  note  sued  on.  The  plaintiff  also  testified,  that  one 
Chapman  w^as  his  agent  when  the  note  was  given ;  that  he 
wrote  the  note  and  Chapman  procured  its  execution;  that 
Chapman  was  in  the  habit  of  receiving  money  for  him. 

This  is  the  substance  of  the  evidence  given  in  the  bill  of 
exceptions,  but  whether  it  was  all  of  the  evidence  given  on 
the  trial,  we  are  not  informed.  The  fact  that  the  bill  of  ex- 
ceptions does  not  show  that  it  contains  all  of  the  evidence 
given  on  the  trial,  is  conclusive  against  our  reversing  the 
judgment  of  the  Court  below  for  ovei'ruling  the  motion  for  a 
new  trial,  because  its  finding  was  against  evidence.  But  ad- 
mitting that  we  have  all  of  the  evidence  before  us,  still  we 
think  it  justified  the  Court  in  finding  as  it  did.  The  memo- 
randum was  not  signed  by  the  plaintiff,  and  it  is  only  by 
inference,  and  that  not  very  satisfactory,  that  we  can  say  it 
referred  to  a  note  between  these  parties.  Besides,  the  defend- 
ants made  a  witness   of  the  plaintiff,  and  are  bound  by  his 
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testimony,  and  he  swears  that  he  never  received  any  money 
whatever  on  this  note,  and  if  any  was  ever  received  by  Chap- 
man, for  the  plaintiif,  he  was  a  competent  witness  to  prove  it. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

The  following  separate  Opinion  was  delivered  by 

PuEPLE,  J.  I  concur  with  the  Court  in  affirming  the 
judgment  in  this  case,  but  differ  from  the  majority  in  relation 
to  one  of  the  principles  decided. 

An  examination  of  the  statute  of  this  State  concerning 
usury,  has  led  me  to  the  conclusion  that  such  a  defence  can- 
not be  made  in  a  suit  brought  before  a  justice  of  the  peace, 
and  I  will  proceed  to  state  the  reasons  which  have  pro- 
duced this  conviction.  The  fourth  section  of  this  statute, 
R.  L.  395,  provides,  that  "whenever  any  action  brought 
on  any  contract  or  assurance  for  the  payment  of  money 
or  any  other  thing,  it  shall  appear  to  the  Court  before 
which  such  action  shall  be  tried,  by  the  pleading  in  the  case 
and  on  application  of  the  defendant,  that  a  greater  rate  of 
interest  shall  have  been  directly  or  indirectly  reserved,  dis- 
counted or  taken  than  is  allowed  by  this  chapter,  the 
defendant  shall  recover  his  full  costs  and  the  plaintiff  shall 
forfeit  three  fold  the  amount  of  the  interest  reserved,  dis- 
counted or  taken,  and  shall  have  judgment  and  execution  for 
the  balance  only  which  may  remain  due  upon  said  contract 
or  assurance  after  deducting  three  fold  the  amount  of  said 
interest,  one  third  part  of  which  shall  be  paid  to  the  defen- 
dant and  the  remaining  two  thirds  shall  be  paid  into  the 
county  treasury  of  the  county  in  which  such  suit  shall  have 
been  instituted." 

The  fifth  section  of  the  same  Act  imposes  the  same  penalty 
and  forfeiture  upon  any  person  or  corporation  who  shall  con- 
tract to  receive  any  greater  sum  or  value  than  is  by  the  same 
law  allowed  for  the  loan  or  forbearance  of  money  or  other 
thing,  and  gives  the  penalty  to  the  person  suing  for  the 
same,  provided  he  be  not  one  of  the  contracting  parties,  in 
which  case  it  is  to  be  paid  into  the  county  treasury. 

The  sixth  section  provides,  that  any  person  who  may  have 
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paid  iisurious  interest  may  recover  back  tliree  times  the 
amount  paid,  by  action  of  debt  in  any  Court  Laving  juris- 
diction thereof,  or  by  bill  in  Chancery  in  the  Circuit  Court. 

In  no  instance  in  this  State  has  a  justice  of  the  peace  ju- 
risdiction to  give  judgment  for  a  penalty  or  a  forfeiture 
imposed  by  law,  unless  in  the  Act  imposing  such  penalty  or 
forfeiture,  jurisdiction  is  expressly  conferred.  Boivers  v. 
Green,  1  Scam.  42.  How,  or  in  what  manner,  is  then,  a 
justice  of  the  peace  to  investigate  this  question  of  usury, 
and  subject  the  plaintiff  in  the  suit  to  penalties  and  forfeit- 
ures. If  the  law  was  designed  by  the  Legislature  to  have 
any  force  or  effect  whatever,  they  must  have  intended  to 
confer  upon  the  tribunal  in  which  questions  of  this  sort  were 
properly  cognizable,  full  power  and  authority  to  give  such 
judgment  in  favor  of  the  parties  entitled  to  the  forfeiture, 
as  would  enable  them  to  enforce  the  collection  of  the  same. 
Of  what  avail  would  it  be,  to  say  that  the  plaintiff  shall 
forfeit  three  fold  the  amount  of  the  interest  reserved,  one 
third  of  which  shall  be  paid  to  the  plaintiff,  and  two  thirds 
to  the  county,  if  the  Court  has  no  power  to  give  judgment 
in  favor  of  the  party  and  the  county  for  such  forfeiture.  If 
such  judgment  is  not  given,  the  object  of  the  law  and  the 
manifest  intention  of  the  Legislature  is  defeated.  If  the 
Court  can  only  adjudge  that  the  plaintiff  shall  forfeit  three 
fold  the  amount  of  the  whole  interest,  deduct  that  from  the 
principal,  and  give  judgment  in  favor  of  the  plaintiff  for  the 
residue  after  such  deduction,  then  the  whole  penalty  and 
forfeiture  would  accrue  to  the  defendant  alone,  and  the 
county  could  get  nothing. 

It  seems  clear  to  me  that  the  legislature,  in  appropriating 
these  forfeitures  in  the  maimer  mentioned  in  the  statute, 
necessarily  conferred  upon  the  Court  where  the  issue  was 
made,  authority  to  render  such  judgment  in  the  premises  as 
would  comport  with  the  design  and  object  of  the  law;  and 
that  if  a  justice  of  the  j^eace  has  any  jurisdiction  over  the 
subject  matter  of  these  penalties,  he  must  of  necessity  have 
full  and  complete  power  to  render  a  judgment  according  to 
the  respective  rights  of  the  parties,    in    pursuance    of   the 
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spirit  and  intention  of  the  statute.  This,  it  will  be  admitted, 
he  cannot  do,  because  he  has  no  special  authority  from  the 
law  itself  to  give  judgment  for  these  penalties. 

If  it  could  with  propriety  be  urged  that  the  justice  might 
deduct  the'  amount  of  the  forfeiture  from  the  plaintiff's 
claim,  and  give  judgment  to  the  plaintiff  for  the  residue, 
without  rendering  any  judgment  in  favor  of  the  parties  enti- 
tled to  forfeiture,  I  would  ask,  in  what  respect  such  proceed- 
ing would  be  different  from  a  judicial  determination  by  the 
magistrate  that  the  plaintiff  had  incurred  this  penalty  ?  And 
by  proceeding  to  deduct  it  from  the  plaintiff's  claim,  does 
he  not  thereby  enforce  its  payment  by  the  party  ?  In  case 
of  a  suit  brought  for  the  recovery  of  a  penalty,  its  payment 
is  enforced  by  judgment  and  execution.  In  this  case,  by  the 
judgment  merely,  without  the  execution.  If  such  should  be 
the  law,  the  justice  could  do  that  indirectly  by  a  judgment 
alone,  which  he  could  not  do  directly  by  judgment  and 
execution.  Now,  the  fifth  section  gives  a  penalty  by  suit, 
when  the  party  has  only  contracted  to  receive  usury,  and 
the  sixth,  when  it  has  been  paid  or  received.  Would  it  be 
contended,  that  these  penalties  could  be  recovered  before  a 
justice  of  the  peace  ?  And  yet  it  seems  to  be  the  opinion  of 
a  majority  of  the  Court,  that  the  same,  or  those  of  a  precisely 
similar  nature,  may  be  introduced  as  a  set  off  to,  or  deduc- 
tion from  a  plaintiff's  claim.  In  my  judgment,  and  I  say  it 
with  all  respect  to  the  opinion  of  the  Court,  this  could  no 
more  be  permitted  than  a  defendant  in  such  action  could  be 
allowed  to  set  oft' to,  or  deduct  from  a  plaintiff' 's  demand,  in  a 
suit  before  a  justice,  forfeitm-es  due  to  him  from  the  plaintiff 
for  cutting  timber  on  his  lands,  provided  the  justice  had  had 
no  jurisdiction  (>f  such  penalties.  And  it  might,  it  seems  to 
me  with  equal  propriety  be  said  in  the  last  case  as  in  the 
former,  that  the  magistrate  had  not  given  judgment  for  this 
penalty,  but  merely  deducted  it  from  the  plaintiff's  claim. 
'Nov  can  it  be  said,  that  unless  the  justice  has  jurisdiction 
over  these  penalties  that  the  defendant  would  be  without 
remedy.  He  can  sue  for  and  recover  it  in  the  proper  tribunal 
either  before  or  after  it  has  been  paid.    And  because  it  might 


398  SUPREME  COURT. 

Bates  et  al,  v.  Bulkley. 

sometimes  operate  as  a  matter  of  inconvenience  merely,  in 
my  view,  is  no  reason  for  extending,  by  implication,  the  juris- 
diction of  a  justice  over  matters  involving  some  of  the  most 
intricate  questions  in  the  law.  In  suits  to  recover  these  pen- 
alties, the  right  of  action  is  only  given  in  the  Circuit  Court ; 
and  from  the  whole  tenor  of  the  Act  it  seems  to  me  that  the 
legislature  did  not  intend  that  a  justice  should  have  jurisdic- 
tion over  the  subject  matter ;  that  it  was  not  the  design  that 
this  weapon  should  be  used  by  way  of  defence,  when  a  party 
could  not  be  permitted  to  avail  himself  of  it  by  way  of  attack. 
I  am  strengthened  in  these  positions  still  further,  by  the  lan- 
guage of  the  fourth  section  of  the  Act  before  referred  to, 
which  only  confers  authority  upon  the  Court  to  give  these 
judgments  for  the  penalties,  when  "  it  shall  appear  upon  the 
pleadings  and  on  application  of  the  defendant,"  &c.  I  con- 
fess if  it  were  by  any  means  clear,  or  even  probable  from  the 
resi(lue  of  the  Act,  that  the  justice  had  jurisdiction  to  enforce 
these  penalties,  I  should  consider  this  provision  cpmpara- 
tively  of  little  weight.  But  believing  as  I  do,  that  it  confers 
no  such  jurisdiction,  I  think  it  may  with  much  propriety  be 
said  that  the  inference  is  fair  and  legitimate,  that  the  legis- 
lature designed  that  proceedings  of  this  kind  should  be  adju- 
dicated only  in  Courts  where  pleading  is  indispensable. 

On  the  wdiole  I  am  of  opinion,  that  the  Court  below  de- 
cided correctly  in  refusing  to  receive  evidence  of  usury  as 
oftered  to  be  proved  by  the  defendant  below,  upon  the  ground 
that  the  justice  had  no  authority  to  try  the  question,  and 
consequently,  the  Circuit  Court  could  have  none  on  the 
appeal. 

ScATEs,  J.,  said :  I  differ  with  the  Court  in  sanctioning  the 
refusal  of  the  Court  below  to  allow  the  defence  of  usury  to 
be  set  up.  The  statute  has  expressly  allowed  such  defence 
to  be  set  up  against  a  recovery  upon  the  usurous  contract. 
Parties  before  justices,  and  in  cases  on  appeal  from  their  de- 
cisions, are  by  statute  allowed  to  present  their  pleadings 
07'e  tenus.  Unless  there  be  rules  of  Court  fixing  the  time 
when  the   grounds  of  defence  shall  be  disclosed,   the  defend- 
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ant,  if  not  required  sooner  by  the  Court,  may  state  his  defence 
when  the  plaintiff  has  closed  his  case,  and  the  defendant  is 
ready  to  begin.  If  the  nature  of  the  defence  is  calculated  to 
surprise  the  plaintiflP,  the  Court  might  still  allow  him  an  op- 
portunity to  apply  for  a  continuance  under  the  circumstances. 
But  it  will  surely  not  obviate  an  evil  of  this  character,  by 
cutting  off  the  right  of  making  such  a  defence  at  all ;  for  that 
would  only  shift  the  hardships  from  the  plaintiff  to  the  defend- 
ant. If  the  law  or  the  rules  of  Court  had  prescribed  any 
time  for  disclosing  the  grounds  of  defence,  there  might  be 
some  show  of  justice  in  the  refusal,  but  nothing  of  the  kind  is 
shown  in  the  record,  or  pretended  by  the  defendant  here. 

The  defence,  therefore,  ought  to  have  been  allowed ;  and 
if  necessary,  even  after  plaintiff  had  closed  his  case,  he  ought 
to  have  been  allowed  a  continuance  to  prepare  to  meet  it,  if 
surprised  by  the  nature  of  the  defence.  The  statute  has  not 
only  given  a  right  to  Courts  to  inquire  dnto  usury,  but  that  too, 
by  the  oath  of  plaintiff  and  defendant ;  and  this,  I  think,  in 
any  Court,  having  jurisdiction  to  investigate  the  contract  in 
which  it  is  alleged  to  have  been  taken.  Surely  the  legisla- 
ture never  intended  such  folly  and  adsurdity,  as  to  prohibit 
usury  on  any  and  all  contracts,  and  still  allow  the  usurer  to 
recover  it  in  a  Court  having  cognizance  of  the  contract,  but 
not  of  the  defence. 

The  jurisdiction  of  the  action  determines  the  jurisdiction  of 
the  defence.  For  the  Act  declares,  whenever  it  shall  appear 
by  the  "  pleadings  in  the  case,  and  on  application  of  the  de- 
fendant "  before  the  Court  before  which  such  action  shall  be 
tried,  the  right  to  set  up  the  defence  exists  by  necessary 
implication,  from  a  jurisdiction  over  the  usurious  contract; 
and  this  may  well  be,  although  the  justice  might  not  take 
cognizance  of  the  penalty  as  a  distinct  cause  of  action,  as  in 
the  case  of  lowers  v.  Green.  Entertaining  these  views,  I 
am  compelled  to  differ  with  the  Court  in  not  allowing  the  de- 
fence to  have  been  made,  at  the  time  it  was  offered ;  and  also 
with  Justice  Purple,  as  to  the  justice's  jm-isdiction  of  such  a 
defence. 

Judgment  affirmed. 
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Elisha   Riggs,   plaintiff  in    error,   v.    George    Savage,  de- 
fendant in  error. 

Error  to  Warren. 

In  an  action  of  ejectment  brought  by  A.  against  B.  a  trial  was  had,  and  a 
verdict  and  judgment  rendered  in  favor  of  B.  At  the  next  term,  on  mo- 
tion of  plaintiff,  the  following  order  was  entered,  to  wit :  "  This  day- 
came  the  plaintiff  by  his  attorney,  and*  on  his  motion  it  is  ordered,  that 
this  cause  be  reinstated  on  the  docket,  it  being  proven  to  the  satisfaction 
of  the  Court,  that  the  costs  have  been  paid."  One  year  afterwards,  the 
defendant  moved  the  Court  to  strike  the  cause  from  the  docket,  and  the 

■  plaintiff  entered,  at  the  same  time,  a  cross  motion  for  leave  to  amend  the 
record.  The  latter  was  overruled,  and  the  former  sustained.  The  plain- 
tiff then  moved  to  try  the  cause,  although  stricken  from  the  docket,  but 
the  motion  was  overruled  :  Held,  that  the  application  to  amend  was  ad- 
dressed to  the  sound  discretion  of  the  Court,  and  that  a  refusal  to  grant 
the  amendment  could  not  be  assigned  for  error :  Held,  also,  that  if  the 
proper  application  had  been  made  to  the  Court  to  vacate  the  judgment, 
at  the  time  the  cause  was  reinstated  upon  the  docket,  a  new  trial  would 
have  been  granted  as  a  matter  of  course. 

Ejectment  in  the  Warren  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.  The  cause, 
after  the  lapse  of  several  terms  of  Court  and  sundry  proceed- 
ings therein,  was  striken  from  the  docket  at  the  November 
term  184:5,  the  Hon.  Norman  IT.  Purple  presiding.  Those 
proceedings  and  the  reasons  which  led  to  this  determination 
will  appear  in  the  progress  of  this  report. 

The  cause  was  submitted  on  written  arguments  of  the 
counsel. 

W.  A.  Minshall  for  the  plaintiff  in  error. 

This  was  an  action  of  ejectment  in  which,  at  the  June 
term  of  the  Warren  Circuit  Court,  A.  D.  1844,  a  trial  was 
had  and  verdict  and  judgment  for  defendant.  At  the  next 
November  term,  1844,  plaintiff  intending  to  avail  himself 
of  tlie  first  opportunity  of  the  right  under  the  ejectment  law 
of  1839,  to  obtain  a  new  trial,  paid  the  costs  as  the  thirtieth 
section  of  this  Act  requires,  and  moved  the  Court  to  vacate 
the  judgment  and  grant  a  new  trial,  which  was  allowed,  but 
the  Clerk  entered  the  order  in  the  following  form  :     "  EHsha 
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Riggs  V.  George  Savage.  This  day  came  the  plaintiff  by 
his  attorney,  and  on  his  motion  it  is  ordered,  that  the  cause 
be  reinstated  on  the  docket,  it  being  proved  to  the  satisfac- 
tion of  the  Court  that  the  costs  have  been  paid."  At  the  same 
term  the  following  minutes  were  made  by  the  clerk  of  said 
Court :  "  Elisha  Riggs  v.  George  Savage.  This  cause  to  be 
reinstated." 

That  portion  of  the  thirtieth  section  under  which  the  mo- 
tion and  order  were  made,  reads  as  follows :  "The  Courts  in 
which  judgment  shall  be  rendered  at  any  time  within  one 
year  thereafter,  upon  the  application  of  the  party  against 
whom  the  same  was  rendered,  his  heirs  or  assigns,  and  upon 
the  payment  of  all  costs  and  damages  recovered  thereby, 
shall  vacate  such  judgment  and  grant  a  new  trial."  At  the 
l^overaber  term  of  the  Court,  1845,  one  term  having  inter- 
vened between  the  term  when  the  cause  was  reinstated  and 
this  term,  on  the  calling  of  the  cause  for  trial  and  after  the 
year  had'  expired,  by  reason  of  the  legislature  altering  the 
time  of  holding  the  Court,  making  the  term  one  week  later 
than  it  was  before,  defendant  moved  the  Court  to  strike  the 
case  from  the  docket,  to  which  plaintiff  objected,  and  made 
a  cross  motion  to  amend  the  order  of  Court  herein  made  at 
the  N^ovember  term  1844,  by  reference  to  the  orders  of  the 
Court  made  at  the  June  term  1844,  and  the  November  term 
1844,  and  the  entry  of  the  clerk  in  his  minutes  at  the  No- 
vember term  1844,  so  as  to  make  the  order  full  and  perfect 
in  form,  and  read,  that  the  judgment  was  vacated  and  a  new 
trial  granted,  so  as  to  conform  to  what  was  unquestionably 
the  intention  of  the  parties  and  the  design  of  the  Court  in 
reinstating  the  cause  upon  the  docket.  But  the  Court  re- 
fused the  motion  of  plaintiff  and  struck  the  cause  from  the 
docket,  and  this  is  assigned  for  error.  This  question  can 
only  be  solved  by  a  sound  construction  of  the  thirtieth  sec- 
tion of  the  Ejectment  Law  of  1839  and  the  order  herein. 
This  section  gives  the  party,  against  whom  a  judgment  is  ren- 
dered, a  new  trial  as  a  matter  of  right,  without  showing  any 
cause,  on  the  payment  of  costs  within  one  year  on  applica- 
tion of  the  party.     The   order  herein  is,  "  that  the  cause  be 
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reinstated  on  the  docket,  it  being  proved  to  the  satisfaction 
of  the  Court  that  the  costs  have  been  paid."  This  order 
shows  on  its  face,  that  the  plaintiff  had  complied  with  the 
whole  condition  of  the  law  upon  which  he  was  to  have  a  new 
trial,  to  wit,  the  payment  of  the  costs,  and  making  his  appli- 
cation by  moving  the  Court  within  the  year  to  reinstate  the 
cause  on  the  docket  for  that  pui-pose.  Now,  for  what  pur- 
pose within  the  meaning  of  this  section  and  the  phraseology 
of  this  order,  it  being  an  ejectment  cause  under  this  statute, 
was  this  cause  reinstated  on  the  docket?  The  very  term 
"  reinstate  "  signifies  nothing  more  than  merely  the  docketing 
the  cause.  The  term  "  reinstate,"  used  in  connection  with 
this  power,  shows,  that  the  case  was  to  be  be  placed  in  the 
same  condition  as  it  was  before  the  trial  and  judgment. 
Unquestionably,  then,  it  was  reinstated  for  the  purposes  of  fur- 
ther trial,  and  this  is,  in  effect,  grantmg  a  new  trial,  and 
virtually  vacates  the  judgment. 

The  action  of  ejectment,  as  regulated  by  our  statute,  is 
peculiar,  and  under  its  provisions  this  order  can  have  no 
other  construction  or  effect.  To  all  intents,  for  the  purposes 
of  another  trial,  this  cause  was  in  Court  and  properly  on  the 
docket.  But  because  the  order  does  not  in  terms  say,  the 
judgment  is  vacated  and  a  new  trial  granted,  the  defendant 
claims  that  the  cause  is  not  in  Court,  and  moves  to  strike  it 
from  the  docket,  as  though  the  statute  prescribed  a  specified 
form  for  such  order. 

It  should  be  borne  in  mind  ,that  this  motion  of  defendant's 
was  not  made  till  after  one  term  of  this  Court  intervened 
between  the  time  when  this  cause  was  reinstated  and  the 
term  of  this  Court  in  1845,  when  the  year  had  expired,  and 
all  the  rights  of  plaintiff'  and  opportunity  of  claiming  a  trial, 
gone,  and  thus,  by  this  motion  and  decision,  defendant 
makes  the  former  judgment  a  final  bar  and  conclusive  upon 
plaintiff  and  all  persons  claiming  under  him,  of  his  right  and 
title  to  the  premises.  Laws  of  1838-9,  225,  §  29.  The 
Court  will  not  permit  a  party  in  this  covert  way  to  He  in  wait 
with  a  dilatory  motion,  till  all  opportunity  has  passed  of  coun- 
teracting it,  but  will  require  the  party  seeking  to  avail  him- 
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self  of  such  a  motion,  to  make  it  at  the  first  opportunity  and 
in  apt  time. 

The  counsel  for  defendant  admit  the  order  is  perfect ;  if 
so,  why  strike  the  case  from  the  docket ;  for  they  pretend  that 
it  might  have  been  put  on  the  docket  for  some  other  purpose ; 
if  it  is  perfect  for  any  purpose,  it  must  be  so  for  some  substan- 
tial purpose  under  the  provisions  of  the  ejectment  law,and  the 
only  object  contemplated  by  that  Act  in  reinstating  the  cause 
on  the  docket,  after  one  trial  on  the  payment  of  costs,  is  for  the 
purpose  of  another  trial.  It  has  never  been  the  practice  under 
this  Act,  no  does  this  Act  contemplate  any  such  practice  as  to 
docket  this  cause  and  then  move  to  vacate  the  judgment.  But 
the  new  trial  is  granted  if  the  Court  is  satisfied  that  the  costs 
have  been  paid,  and  the  application  made  within  the  year,  the 
Court  then  reinstates  the  cause  for  a  new  hearing.  There  is 
no  particular  mode  or  form  specified  in  th  Act,  in  what  form 
this  shall  appear  upon  the  record. 

It  is*  said  by  defendant's  counsel,  "  that  the  record  does 
not  show  any  attempt  of  the  plaintiff  to  procure  the  judgment 
to  be  vacated.  If  the  counsel  will  take  the  whole  of  the 
order,  and  particularly  that  portion  of  it  which  shows  that  it 
was  proved  to  the  satisfaction  of  the  Court  that  the  costs 
were  paid,  and  also  that  portion  which  directs  the  cause  to 
be  "  reinstated,"  they  will  find  the  assertion  is  without  foun- 
dation ;  for  it  will  appear  from  these  provisions  of  the  order, 
that  the  motion  was  in  effect,  and  the  Court  and  all  parties 
at  the  time  must  have  considered  it,  a  motion  for  a  new  trial 
under  the  Act.  And  the  cross  motion  at  the  November  term 
1845,  was  only  to  perfect  the  order  to  suit  the  critical  exact- 
ness of  the  counsel  at  that  term,  and  to  retain  the  cause  in 
Court,  and  not,  as  they  pretended,  a  motion  at  the  November 
term  1845,  to  vacate  the  judgment. 

The  assumption  of  defendant's  counsel,  and  declaration, 
that  the  order  was  proper  to  place  the  cause  on  the  docket 
for  the  purpose  of  moving  to  vacate  the  judgment,  as  a  pre- 
Hminary  step,  is  more  ingenious  than  sound;  for  there  is 
nothing  to  try  on  such  an  occasion.  The  right  to  have  the 
judgment  vacated,  and   a  new  trial  granted  at  this   stage  of 
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the  proceedine^,  after  one  trial  and  verdict,  is  not  disputable. 
There  is  nothing  to  contest ;  all  the  Court  is  to  know,  is, 
whether  the  costs  have  been  paid  and  the  year  unexpired. 
The  right  is  absolute,  without  any  other  let  or  hindrance. 
The  Court  does  not  ascertain  this  by  a  trial  on  a  motion,  but 
simply  by  the  production  of  the  receipt  by  the  party  from  the 
officers  of  tlie  Court  to  whom  the  fees  are  due,  and  then 
orders  the  cause  to  be  reinstated ;  or  to  make  a  formal  and 
technical  entry,  would  direct  that  the  judgment  be  vacated, 
a  new  trial  granted,  and  the  cause  docketed.  But,  in  sub- 
stance, this  does  not  amount  to  anything  more  than  simply 
ordering  the  case  to  be  reinstated  on  the  docket. 

I  do  not  diifer  with  the  counsel  as  to  the  object  of  an 
amendment,  but  cannot  accede  to  the  critical  distinction  they 
make  in  saying,  "that  it  is  one  thing  to  reinstate  a  cause, 
and  another  and  a  distinct  thing  to  vacate  a  judgment  and 
order  a  new  trial."  In  my  judgment  this  is  a  distinction 
without  any  difference.  I  can  conceive  a  very  nice  distinc- 
tion between  docketing  a  cause,  generally  speaking,  without 
reference  to  any  particular  class  of  case  or  action,  in  a  tech- 
nical sense, — for  instance,  in  assumpsit,  or  trespass,  or  case, 
a  cause  ma^  be  said  to  be  docketed,  and  it  would  mean 
notliing  more  than  such  a  case  was  on  the  docket.  But 
when  it  is  ordered  by  the  Court,  on  proof  of  costs  having 
been  paid,  an  ejectment  can  be  reinstated  on  the  docket, 
and  in  connection  with  the  proceedings,  under  the  provisions 
of  the  Act  of  1839,  after  one  trial  and  judgment,  means 
something  more.  The  reinstating  of  the  cause  on  the  docket  . 
under  that  Act,  after  one  trial  has  been  had,  on  the  Court 
being  satisfied  that  the  costs  have  been  paid,  and  the  appli- 
cation made  within  the  year,  is  virtually  granting  a  new  trial, 
which,  of  necessity,  vacates  the  former  judgment ;  and  we 
insit,  that  all  we  aimed  to  do,  was  to  perfect  in  form  the 
previous  order  by  the  cross  motion,  and  not  to  make  a  new 
one. 

2.  Was  this  order  amendable  ?  This  question  also  de- 
pends upon  the  construction  of  the  same  section  of  the 
Ejectment  Law,   and  the  order  herein  made.     On  the  facts 
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disclosed  by  this  order,  we  insist,  that  although  it  is  not  in 
form,  yet  it  is  a  substantial  compliance  with  the  Act,  and  the 
order  is  Only  defective  in  form ;  if  so,  the  authorities  cited 
do  not  oppose  <)ur  position,  on  the  ground  that  it  is  only  a 
misprision  of  the  clerk,  and  enough  appears  on  the  record 
to  show  that  the  amendment  should  have  been  made.  The 
Court  will  exercise  its  equitable  powers  on  this  motion  to 
amend  to  further  the  ends  of  justice.  Hart  v.  Reynolds^  3 
Cowen,  note  «,  42,  44. 

It  is  contended  that  this  amendment  being  refused,  is  not 
assignable  for  error,  and  two  cases  cited  in  2  Scam.  They 
were  not  cases  coming  within  the  statute  of  amendments. 
One  was  a  motion  to  amend  an  appeal  bond  on  the  trial  of  a 
forcible  entry  and  detainer,  and  the  statute  did  not  authorize 
an  amendment  of  the  bond,  and  the  Court  said,  that  in  such 
case  the  motion  was  addressed  to  the  descretion  of  the  Court, 
and  not  assignable  for  error.  The  other  was  a  petition  and 
summons,  and  motion  to  amend.  That  was  a  case  also  not 
within  the  amendment  acts,  and  decided,  as  in  the  other  case, 
the  refusal  not  assignable  for  error.  "We  contend,  that  in 
cases  coming  within  the  statutes  of  amendment,  a  different 
rule  would  obtain  and  the  discretion  of  the  Court  must  be 
governed  by  legal  rules,  and  must  be  a  legal  discretion,  and 
if  exercised  in  either  way  contrary  to  such  rules,  a  ground  for 
revisal  and  reversal  in  a  superior  Court. 

3.  There  is  one  error  assigned  in  this  case,  which  the 
counsel  have  not  thought  proper  to  notice.  We  insist,  that 
by  virtue  of  the  previous  order  of  the  Court,  and  the  facts 
appearing  on  the  record,  the  case,  if  in  Court  for  any  purpose, 
was  there  for  the  purpose  of  trial,  and  claimed  a  trial  of  the 
cause,  and  for  that  purpose  insisted  on  trying  the  cause 
which  the  Court  refused  and  gave  judgment  against  the 
plaintiff  for  costs,  both  of  which,  in  refusing  to  try  the  cause, 
and  in  entering  judgment  for  costs  against  plaintiff,  are  as- 
signed for  error.  Surely  the  plaintiff  cannot  be  subjected 
to  two  judgments  for  costs,  as  the  record  in  the  cause  shows, 
when  he  has  had  but  one  trial.  It  is  hard  enough  in  all  con- 
science, if  he  is  deprived  of  his  title  to  the  land  by  the  sum- 
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mary  operation  of  the  motion  striking  his  cause  from  the 
docket,  after  the  expiration  of  the  year,  without  any  fault  of 
his,  when  he  had  complied,  substantially,  with  every  provision 
of  the  law  on  his  part,  and  the  other  party  .had  also  acqui- 
esced in  the  presumption,  and  had  acted  on  it  in  setting  the 
case  over  one  term  without  making  the  motion,  and  after  the 
expiration  of  the  year  comes  in,  and  by  this  operation  makes 
the  former  judgment  operate  as  a  conclusive  bar  against 
plaintiff's  title,  for  a  slight  omission  of  the  clerk  in  entering 
the  order  of  the  Court.  But  to  subject  the  plaintiff,  in  ad- 
dition to  a  record  judgment  for  costs,  without  any  trial,  and 
when  he  is  supposed  not  to  be  in  Court,  would  indeed  be  a 
reproach  to  the  law.  For  these  reasons,  we  insist  that  this 
judgment  should  be  reversed,  and  the  cause  remanded,  with 
directions  to  place  the  cause  again  on  the  docket  for  further 
trial. 

A.  Williams  c&  A.  Johnston^  for  the  defendant  in  error. 

In  this  cause,  which  was  an  action  of  ejectment,  there  was 
a  trial  and  verdict  for  defendant  at  the  June  term  1844,  of 
the  Warren  Circuit  Court.  At  the  November  term  1844, 
on  motion  of  the  plaintiff  it  was  reinstated  on  the  docket. 
At  the  November  term  1845,  defendant  moved  to  strike  it 
from  the  docket,  and  plaintiff  moved  to  amend  the  record  of 
the  order  to  reinstate,  so  as  to  vacate  the  judgment  and 
grant  a  new  trial,  nunc  pro  tunc,  as  of  the  November  term 
1844.  The  Court  refused  to  amend  the  record,  and  struck 
the  case  from  the  docket,  which  decisions  are  assigned  for 
error. 

The  statute  regulating  the  action  of  ejectment,  entitles 
either  party,  as  a  matter  of  right,  upon  payment  of  costs,  to 
apply  to  the  Court  within  a  year,  to  vacate  the  judgment 
and  grant  a  new  trial,  and  the  granting  of  the  application  is 
a  matter  of  course.  Had  the  plaintiff',  within  one  year  from 
the  rendition  of  the  judgment,  availed  himself  of  this  pro- 
vision of  the  statute,  the  new  trial  would  have  been  granted, 
as  of  course. 

But  at  the  first  term  after  the  trial  and  judgment,  the  plain- 
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tiff  comes  in,  and  moves  the  Court  to  reinstate  the  cause  upon 
the  docket,  which  is  done.  No  other  motion  is  made  by  the 
plaintiff,  nor  does  it  appear  that  any  other  was  intended.  The 
record  does  not  show  any  attempt  of  the  plaintiff  to  procure 
the  judgment  to  be  vacated,  until  l^ovember  term  1845  ;  nor 
is  there  any  pretence  made  by  affidavit,  or  otherwise,  that  he 
had  attempted  or  intended  to  make  such  an  application.  For 
aught  that  appears,  it  was  the  intention  of  the  plaintiff  to  re- 
instate the  cause  on  the  docket,  at  that  term,  and  no  more ; 
and  the  order,  as  entered  upon  his  motion,  is  proper  and  suf- 
ficient for  that  purpose. 

At  the  November  term  1845,  the  time  allowed  for  vacating 
the  judgment  having  ^passed  by,  without  any  order  to  that 
effect,  the  plaintiff  moves  the  Court  to  strike  the  cause  from 
the  docket.  And  therefore,  the  plaintiff',  under  a  proposi- 
tion to  amend  the  record,  moves  the  Court  to  extend  the 
order,  reinstating  the  cause,  so  as  (retrospectively)  to  va- 
cate the  judgment  and  grant  a  new  trial,  in  the  manner  as  if 
the  application  had  been  made  twelve  months  before.  This 
would  be  no  amendment.  The  first  order  is  proper  and  com- 
plete, so  far  as  it  goes.  The  Court  may  reinstate  a  cause 
for  the  purpose  of  hearing  a  motion ;  the  motion  may  be 
granted  or  denied ;  in  either  event,  the  motion  to  reinstate 
would  be  proper,  as  a  preliminary  step.  It  was  for  the  plain- 
tiff either  at  that  term,  or  the  next,  to  have  pursued  his  object 
(if  such  object  he  had)  by  moving  to  vacate  the  judgment. 
And  having  neglected  to  do  this,  he  cannot  now,  without  any 
evidence,  or  allegation  even,  of  mistake  or  misprision,  without 
the  pretence  of  any  previous  attempt  or  intention  so  to  do ; 
in  short,  "without  anything  whatever  to  amend  by,"  require 
the  Court,  upon  a  bare  conjecture  of  his  former  purpose,  to 
enter  a  new  and  totally  dift'erent  order,  from  that  originally 
made,  under  the  name  of  "  an  amendment." 

The  object  of  amendments  is,  not  to  substitute  a  new  order 
in  place  of  one  previously  made,  but  to  reduce  into  proper 
form  an  order  which  has  been  informally  entered.  It  is  one 
thing  to  reinstate  a  case  on  the  docket,  and  another  and  a 
distinct  thing,  to  vacate  a  judgment  and  order  a  new  trial. 
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In  this  case,  there  was  no  informal  order  to  correct.  The 
order  is  in  form  and  sufficient,  and  there  was  no  attempt 
made  to  enter  such  an  order,  as  is  now  sought  to  be  entered 
by  way  of  amendment. 

After  the  term  is  ended,  clerical  misprisions  only  can  be 
amended;  and  an  error  in  making,  or  omitting  an  order  in 
the  order  book,  is  a  judicial,  not  a  clerical  error.  1  U.  S, 
Dig.  157,  §§  3Y1-2 ;  Vaughan  v.  Freeland,  6  Call,  14. 

During  the  same  term  at  which  the  judgment  is  given,  it  is 
amendable  at  common  law  in  form  or  in  substance  ;  but,  after 
that  term,  it  is  amendable  no  further  than  is  allowed  by  the 
statutes  of  amendments.  Upon  these  statutes  it  has  been 
held,  that,  if  there  be  any  thing  to  amend  Jy,  the  judgment 
may  be  amended  in  ^oint  of  form  for  the  misprision  of  the 
clerk.     2  Tidd's  Pr.  942. 

There  is  not  in  this  case  any  allegation  of  error  whatever ; 
and,  clearly,  there  is  no  misprision  of  the  clerk,  for  the  order, 
as  moved  by  the  plaintiff,  and  directed  by  the  Court,  is  en- 
tered with  due  formality  on  the  record. 

But  in  the  second  place,  the  application  to  amend  is  one 
addressed  to  the  discretion  of  the  Court,  whose  record  is 
sought  to  be  amended  ;  and  when  that  Court,  in  the  exercise 
of  its  discretion,  has  refused  the  amendment  asked  for,  the 
Supreme  Court  will  not  reverse  that  decision. 

The  granting  of  leave  to  enter  judgment  nunc  pro  tunc  is, 
in  all  cases,  discretionary  in  the  Courts,  &c.    2  Tidd's  Pr.  933. 

A  motion  to  amend  is  addressed  to  the  discretion  of  the 
Court,  and  the  decision  of  such  motion  cannot  be  assigned 
for  error.  Warren  v.  McIIatton,  2  Scam.  33,  and  the  cases 
cited  at  the  end  of  the  case.     Also,  Harlan  v.  Scott^  lb.  QQ. 

Amendments  of  records  are  matters  properly  within  the 
discretion  of  the  Court  below,  and  its  refusal  to  permit  them 
is  not  error,  1  U.  S.  Dig.  158,  §  382 ;  Ibid.  162,  §§  494,  495; 
Thatcher  v.  Miller^  13  Mass.  lYO ;  Hutchinson  v.  d'ossen^ 
10  do.  257;  Varnum  v.  Bissell^  24  Pick.  191;  GuilfordY. 
Adams,  19  do.  376 ;  Mandeville  v,  Wilson,  5  Cranch,  15 ; 
Marine  Ins.  Co.  v.  Hodgman,  6  do.  206 ;  United  States  v. 
Buford,  3  Peters,  12. 
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Such  amendments  may  be  made  where  there  is  something 
to  amend  by,  but  a  Judge  has  no  authority  to  amend  the  de- 
fects or  omissions  in  the  records  of  a  previous  term,  from  his 
memory  or  knowledge  of  the  facts  omitted,  and  the  amend- 
ments are  not  the  subject  of  revision  in  a  higher  Court.  1 
U.  S.  Dig.  157,  §§  352,  356,  357. 

As  to  the  case  referred  to  by  the  plaintiff's  counsel  in  the 
2d  volume  of  Cowen's  R.eportR,  and  the  other  cases  there 
cited,  it  may  be  remarked, 

1.  That  the  amendment  proposed  was  consented  to,  in 
every  case,  by  the  other  party  to  the  proceeding. 

2.  It  was  opposed  by  third  persons,  who  had  notice  of  the 
judgments,  sought  to  be  supported,  and  had  no  equity  against 
the  amendments. 

3.  That  there  was  in  each  of  these  cases  something  to 
amend  by,  and  it  was  evident  that  the  entry  upon  the  record 
was  intended  to  have  been  made  pursuant  to  the  previous 
proceedings,  and  was  defectively  answered,  or  omitted  to  be 
entered. 

4.  That  the  Courts  place  the  several  cases  expressly  upon 
their  peculiar  circumstances,  and  lay  down  no  rule  for 
other  cases. 

5.  That  the  application  was  made  to  the  Court  having 
control  of  the  record,  and  was  not  an  appeal  to  a  Supreme 
Court,  after  the  exercise  of  its  discretion  by  the  Court 
having  control  of  the  record,  and  its  refusal  to  permit  the 
araendment. 

The  Opinion  of  the  Court  was  delivered  by 

Young,  J.  This  was  an  action  of  Ejectment^  brought  by 
Riggs,  the  plaintiff  in  error,  against  Savage,  the  defendant  in 
error,  to  the  ISTovember  term  of  tlie  Warren  Circuit  Court 
1843,  to  recover  possession  of  the  south  east  quarter  of  sec- 
tion four  (4),  in  township  eleven  (11)  north,  range  three 
(3)  west,  of  the  fomlh  principal  meridian,  in  Warren  county, 
containing  one  hundred  and  sixty  acres.  The  defendant 
pleaded  "  not  guilty  "  at  the  same  term,  a  trial  was  had  by  a 

VOL.  vn.  52 


410  SUPREME  COURT. 

Riggs  V.  Savage. 

jury  at  the  June  term  1844:,  a  verdict  of  "not  guilty"  found, 
and  a  judgment  rendered  in  favor  of  the  defendant  for  costs. 

At  the  November  term  1844,  the  following  order  was  made 
on  motion  of  the  plaintiff's  attorney,  to  wit :  "  This  day  came 
the  plaintiff  by  his  attorney,  and  on  his  motion  it  is  ordered, 
that  this  cause  be  reinstated  on  the  docket,  it  being  proven 
to  the  satisfaction  of  the  Court  that  the  costs  have  been 
paid." 

At  the  ]^ovember  term  1845,  the  defendant's  attorney 
moved  the  Court  to  strike  the  cause  from  the  docket,  and 
the  plaintiff's  attorney  at  the  same  time  entered  a  cross  mo- 
tion for  leave  to  amend  the  record.  The  plaintiff's  cross 
motion  was  overruled,  the  defendant's  motion  to  strike  from 
the  docket  was  sustained,  and  the  cause  striken  from  the 
docket  accordingly.  The  plaintiff's  attorney  then  moved  to 
try  the  cause,  notwithstanding  the  same  had  been  stricken 
from  the  docket,  which  motion  was  also  overruled  by  the 
Court,  and  judgment  rendered  against  the  plaintiff  for  costs. 

To  these  several  decisions  of  the  Court,  exceptions  were 
taken  by  the  plaintiff's  attorney,  and  the  following  are  now 
assigned  as  causes  of  error  in  this  Court,  to  wit : 

1.  The  Circuit  Court  erred  in  overruling  the  plaintiff's 
cross  motion  to  amend  the  order  made  at  the  November  term 
1844,  reinstating  the  cause  upon  the  docket. 

2.  The  Court  erred  in  sustaining  the  defendant's  motion 
to  strike  said  cause  from  the  docket. 

3.  The  Court  erred  in  refusing  to  sustain  the  plaintiff's 
motion  to  try  the  cause  after  the  same  had  been  stricken  from 
the  docket,  and  in  rendering  judgment  against  the  plaintiff 
for  costs  ;  and 

4.  In  giving  judgment  for  the  defendant,  when,  by  law, 
judgment  should  have  been  rendered  for  the  plaintiff. 

The  statute  regulating  the  action  of  ejectment  provides, 
among  other  things,  "  that  the  Court,  in  which  judgment  shall 
be  rendered,  shall  at  any  time  within  a  year  after  the  rendition 
of  such  judgment,  upon  the  application  of  the  party  against 
whom  the  same  may  be  rendered,  his  heirs  or  assigns,  and 
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upon  the  payment  of  all  the  costs  and  damages  recovered 
thereby,  vacate  such  judgment  and  grant  a  new  trial  in  such 
cause." 

In  this  case,  it  appears  that  the  costs  were  paid,  and  the 
cause  reinstated  on  the  plaintiff's  motion  within  the  year; 
but  no  application  was  made  to  vacate  the  judgment  and 
grant  a  new  trial,  as  required  by  the  statute.  This  omission 
the  plaintiff's -attorney  sought  to  remedy  by  his  cross  motion 
to  amend  the  record  at  the  JN^ovember  term  1845,  but  we  are 
of  opinion,  that  the  application  to  amend  was  addressed  to 
the  sound  discretion  of  the  Court,  and  that  a  refusal  to  grant 
the  amendment  cannot  be  assigned  for  error.  This  doctrine 
is  fully  recognized  and  settled  by  several  former  adjudica- 
tions in  this  Court,  and  especially  in  the  cases  of  Ogden  v. 
Bowen,  2  Scam.  33,  and  Harlow  v.  Scott,  lb.  66.  Had  the 
proper  application  been  made  to  the  Court  to  vacate  the 
judgment  at  the  time  the  cause  was  reinstated  upon  the 
docket,  the  new  trial  would  have  been  granted  as  a  matter 
of  course.  But  this  not  having  been  done  until  the  !N^ovem- 
ber  terra  1845,  the  Court  very  properly  decided  that  the 
motion  came  too  late.  The  old  law  maxim  is, "  Yigilantihus  et 
non  dormientibus  jura  suhveniuntf — "  the  laws  assist  the 
diligent,  and  not  those  who  sleep  upon  their  rights ;"  and  not- 
withstanding the  law  made  ample  provision  for  the  plaintiff, 
and  he  well  performed  his  part  by  the  payment  of  the  costs 
in  time,  his  attorney  has  slept  upon  his  rights,  and  lost  by 
his  negligence  an  important  privilege,  which  would  doubtless 
have  been  secured  by  one  more  careful  and  attentive  to  his 
Ghent's  interest. 

It  is  also  objected,  that  the  Circuit  Court  did  wrong  in 
awarding  costs  against  the  plaintiff,  upon  striking  the  cause 
from  the  docket,  and  overruling  his  motion  to  vacate  the 
judgment,  and  to  try  the  cause  after  it  had  been  stricken 
from  the  docket.  We  can  perceive  no  error  in  this.  The 
judgment  for  the  costs  upon  the  motions  submitted  and  de- 
cided, have  no  necessary  connection  with  the  original  judg- 
ment for  costs  in  the  ejectment    suit,  which  had  been  pre- 
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viousiy   paid  by  the  plaintiff,  before  the  cause  was  brought 
back  upon  the  docket. 

It  is  nevertheless  our  opinion,  that  the  plaintiff  may  still 
contest  his  rights  by  another  trial,  under  the  latter  clause  of 
the  31st  section  of  the  Ejectment  Law,  which  provides,  that 
"the  Court  upon  subsequent  application  made  within  one 
year  after  the  rendering  of  the  second  judgment  in  said 
cause,  if  satisfied  that  justice  will  thereby  be  promoted,  and 
the  rights  of  the  parties  more  satisfactorily  ascertained  and 
established,  may  vacate  the  judgment,  and  grant  another  new 
'  trial,  &c ;"  {a)  if  application  be  made  for  that  purpose  in  the 
time  prescribed,  and  the  Circuit  Court,  upon  showing  cause, 
shall  be  of  opinion  that  justice  will  be  promoted,  and  the  rights 
of  the  parties  more  satisfactorily  ascertained  and  estabhshed, 
by  vacating  the  judgment,  and  granting  a  new  trial. 

Judgment  of  the  Circuit  Court  affirmed  with  costs,  and 
the  cause  remanded  for  further  proceedings,  not  inconsistent 
with  this  Opinion. 

Judgment  affirmed. 

(a)  Ejectment  Laws,  §g  30  and  31. 


Joseph  H.  Smith  et.  al.,  appellants,  v.  Adam  Bykd,  appellee. 
Appeal  fro7n  Jo  Daviess. 

A  judgment  against  a  person  not  originally  a  party  to  the  suit,  and  who 
did  not  subsequently  become  a  party  to  it,  is  erroneous. 

Where  a  judgment  is  rendered  against  two  persons,  over  one  of  whom  the 
Court  had  no  jurisdiction,  the  judgment,  being  a  unit,  must  be  reversed 
as  to  both  of  the  defendants. 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  in  Jo  Daviess  county  against  Joseph  H.  Smith, 
one  of  the  appellants,  against  whom  a  judgment  was  obtained 
in  favor  of  Byrd,  from  which  judgment  the  said  Joseph  H. 
Smith  appealed  by  certiorari  to  the  Circuit  Court  of  said 
county. 

The    record  shows,  that  on  the  27th  day  of  June,  184:4, 
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said  Joseph  H.  Smith  and  said  Byrd  entered  into  a  writ- 
ten agreement  to  submit  all  matters  in  controversy  between 
them  to  arbitrators.  It  further  appears  from  the  record, 
that  on  the  7th  day  of  JSTovember,  1844,  the  said  Byrd,  by 
his  attorney,  filed  the  award  of  arbitrators  selected  by  the 
parties,  and  moved  the  Court  for  judgment  on  the  award. 
The  award  of  the  arbitrators  was  as  follows,  to  wit : 
"  We  do  award — J^irst :  That  the  said  Joseph  H.  &  George 
F.  Smith  pay  to  the  said  Adam  Byrd  the  sum  of  |40,  and  all 
former  costs  which  have  heretofore  accrued  in  this  case ;  and 
second,  that  each  party  pay  his  own  costs  and  charges  made 
by  him  in  this  arbitration." 

The  said  Joseph  H.  Smith,  on  the  13th  day  of  November, 
1844,  filed  his  motion  and  affidavit,  showing  cause  why  judg- 
ment should  not  be  entered  upon  said  award.  The  record 
further  shows,  that  on  the  21st  day  of  November,  1844,  it  was 
ordered  by  the  Court,  that  the  said  agreement  to  refer  be 
entered  of  record  nunc  j>ro  tunc,  as  of  the  2Tth  day  of  June 
last,  at  which  time  the  counsel  for  Byrd  moved  again  for 
judgment  on  the  award.  At  the  March  term  of  the  Circuit 
Court,  the  Hon.  Thomas  C.  Browne  presiding,  judgment  was 
ordered  to  be  entered  on  said  award  against  the  said  Joseph 
H.  Smith  and  George  F.  Smith,  for  the  sum  of  |40,  and  all 
costs  which  had  accrued  up  to  the  date  of  the  reference  of 
the  case  to  the  said  arbitrators, 

T.  Campbell,  for  the  appellants. 

A.  Lincoln,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.*  The  suit  was  commenced  before  a  justice  of 
the  peace  by  Byrd  against  Joseph  H.  Smith.  The  justice 
rendered  a  verdict  against  the  defendant  for  $100.  He  re- 
moved the  case  to  the  Circuit  Court  by  certiorari.  The 
parties  then  referred  the  case   to   arbitrators,  whose  award 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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was  to  be  entered  as  the  judgment  of  the  Court.  The  award 
was,  that  Joseph  H,  Smith  and  George  F.  Smith  pay  to  Byrd 
the  sum  of  $40,  and  the  costs.  The  Circuit  Court  rendered 
a  judgment  on  the  award  against  both  of  the  Smiths.  They 
assign  that  decision  for  error. 

The  judgment  was  clearly  unauthorized  as  to  George  F. 
Smith.  He  was  not  originally  a  party  to  the  case.  Nor  does 
the  record  show  that  he  afterwards  became  a  party,  or  in 
any  manner  assented  to  the  proceedings  before  the  arbitra- 
tors, or  in  the  Circuit  Court.  The  Court  had  no  jurisdiction 
over  his  person.  Although  the  award  may  be  binding  be- 
tween the  original  parties,  it  is  a  mere  nullity  as  to  him.  The 
judgment  is  a  unit,  and  must  be  reversed  as  to  both  of  the 
Smiths,  {a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings  between 
the  original  parties. 


Judgment  reversed. 


(a)  Boilvin  v.  Edwards,  4  Gil.  R.  119. 


Thomas  Morgan,  plaintiff  in  error,  v.  James  L.  Ladd  et  al., 
defendants  in  error. 

Error  to  Scott. 

A  party,  who  voluntarily  receives  the  benefit  of  a  decree,  will  not  be  allow- 
ed afterwards  to  allege  that  the  decree  was  erroneous. 

A.  filled  a  bill  in  chancery  against  B.,  and  at  the  final  hearing  of  the  cause, 
a  decree  was  rendered,  directing,  among  other  things,  the  payment  of  a 
specified  sumof  money  to  B.,  who  afterwards,  and  before  he  sued  out  a 
writ  of  error,  accepted  and  received  said  sum ;  a  plea  to  the  writ  of  error 
embodying  these  facts,  was  filed  by  A.,  and  a  replication  thereto  by  B.,  al- 
leging that  after  the  receipt  of  said  sum,  he  tendered  back  the  same  to 
the  clerk  of  the  Court  below,  who  refused  to  receive  it, 'and  off'ering  to 
bring  the  money  into  the  Supreme  Court  to  be  subject  to  its  order  and 
direction.  There  was  a  demurrer  to  this  replication,  which  was  sustain- 
ed, and  the  writ  of  error  dismissed  :  Held,  that  the  plea  was  good,  as  the 
exceptance  of  the  money  operated  as  a  release  of  errors. 

Bill  in  Chancery  for  an  injunction,  &c.,  in  the  Scott 
Circuit  Court,  filed  by  the  defendants  in  error  against  the 
plaintiff  in   error.     The  cause  was  heard   before  the  Hon. 
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Samuel  D.  Lockwood,  at  the  June  special  term  1842,  when 
a  decree  was  rendered  making  the  injunction  perpetual,  and 
directing,  among  other  things,  the  payment  of  $92.54  to  the 
defendant  in  the  Court  below. 

In  this  Court,  the  plaintiff  in  error  moved  for  leave  to  file 
two  replications  to  the  plea  of  the  defendants  in  error,  the 
substance  of  which  plea  is  stated  in  the  Opinion  of  the  Court. 
The  Court  denied  the  motion.  He  then  filed  one  replication, 
the  substance  of  which  is  stated  in  connection  with  the  plea. 
The  replication  which  was  excluded,  stated  in  effect  that  it 
was  not  true  that  the  plaintiff  in  error  received  the  money 
in  discharge  of  the  errors  as  specified  in  the  plea,  and  con- 
cluded to  the  country.  * 

M.  McConnell,  for  the  plaintiff  in  error. 

J.  J.  Hardin  <&  D.  A.  Smithy  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  dehvered  by 

Treat,  J.  This  was  a  bill  in  chancery  filed  by  Ladd  and 
others  against  Thomas  Morgan.  On  a  final  hearing  of  the 
cause,  a  decree  was  rendered  directing,  among  other  things, 
the  payment  to  Morgan  of  $92.54,  brought  into  Court  by  the 
complainants  and  deposited  with  the  clerk.  Morgan  has 
brought  the  record  into  this  Court,  and  assigned  errors.  The 
defendants  in  error  have  filed  a  plea,  averring  that  after  the 
entering  of  the  decree,  and  before  the  suing  out  of  the  writ 
of  error,  Morgan  accepted  the  said  sum  of  $92.54,  and  there- 
by released  all  errors.  To  this  plea,  Morgan  has  filed  a 
replication,  alleging,  that,  after  the  receipt  of  the  money  by 
him,  he  tendered  back  the  same  to  the  clerk,  who  refused 
to  receive  it ;  and  offering  to  bring  the  money  into  this  Court 
to  be  subject  to  its  order  and  direction.  There  is  a  demur- 
rer to  this  replication. 

The  plea  is  good.  The  acceptance  of  the  money  opera- 
ted as  a  release  of  errors.  The  case  of  Thomas  v.  Negus 
<&  Robhins  {a)  is  in  point,  and  subsequent  reflection  has  but 
confirmed  us  in  the  propriety  of  that  decision.    The  replication 

(o)    Post,  703. 
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presents  no  valid  answer  to  the  plea.  It  admits  the  receipt 
of  the  money,  but  seeks,  by  restoring  it,  to  avoid  the  effect 
of  the  plea.  We  think  this  cannot  be  done ;  counsel  may 
have  inferred  otherwise,  from  an  incidental  expression  in  the 
case  before  referred  to.  The  remark  was  not  intended  as  the 
expression  of  an  opinion  by  the  Court;  this  question  was  not 
there  decided  or  considered.  As  it  has  now  arisen,  we  have 
attentively  considered  it,  and  are  disposed  to  adhere  strictly 
to  the  rule  laid  down  in  that  case,  that  a  party,  who  volunta- 
rily receives  the  benefit  of  a  decree,  shall  not  be  allowed 
afterwards  to  allege  that  it  was  erroneous.  The  errors  are 
released  by  his  voluntary  act ;  when  thus  waived,  he  cannot 
again  assert  them. 

The  demurrer  will  be  sustained,   and  the  writ  of  error  dis- 
missed with  costs. 

Writ  dismissed. 


Henkt  S.  Aiken,  appellant,  v.  Daniel  F.  Webster,  appellee. 
Appeal  from  La  Salle. 

A.  prosecuted  an  appeal  to  the  Supreme  Court,  and  procured  a  reversal  of 
the  judgment  of  the  Circuit  Court  for  non-joinder  in  error,  but  no  order 
was  made  remanding  the  cause.  More  than  three  years  after  the  rever- 
sal, the  appellant  moved  that  the  cause  be  remanded  for  further  proceed- 
ings, without  having  notified  the  appellee  of  the  intended  motion  :  Held, 
that  the  motion,  if  made  at  the  time  of  the  reversal,  would  have  been  grant- 
ed as  a  matter  of  course  ;  but  if  a  term  has  elapsed,  that  reasonable  notice 
of  an  application  of  this  character  should  be  given  to  the  adverse  par- 
ty, (a) 

In  this  case,  O.  Peters^  for  the  appellant,  entered  a  motion 
for  an  order  remanding  the  cause  to  the  Circuit  Court  of 
La  Salle  county,  for  further  proceedings,  the  former  judg- 
ment of  said  Court  having  been  reversed  at  the  July  term 
of  this  Court,  1842.  The  motion  was  argued  ex  parte.,  and 
without  notice  to  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  Aiken  brought  an  action  against  Webster. 
Judgment  was  rendered  therein  for  the  defendant.  Aiken 
prosecuted  an  appeal  to  this  Court,  and  at  the  July  term  1842, 

(a)    V^er  v.  Twise,  3  Scam.  R.  4  and  note. 
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the  judgment  was  reversed  for  non  joinder  in  error,  but  no 
order  was  made  for  the  remanding  of  the  case.  Aiken  now 
moves  the  Court  to  remand  the  cause  for  further  proceed- 
ings. 

This  motion  would  have  been  granted  as  a  matter  of  course, 
if  asked  for  at  the  time  the  judgment  was  reversed.  But 
after  a  term  is  permitted  to  elapse,  reasonable  notice  of  an 
application  of  this  character,  should  be  given  to  the  adverse 
party.  It  is  now  more  than  three  years  since  the  reversal 
of  the  judgment,  and  the  defendant  may  regard  the  suit  as 
fully  determined.  The  consequences  of  allowing  the  motion, 
might  be  an  ex  parte  trial  at  the  Circuit,  and  the  re- 
covery of  a  most  unjust  judgment  against  the  defendant. 
By  giving  him  notice  of  the  application,  he  would  be  pre- 
pared to  follow  the  case  to  the  Circuit,  and  have  a  fair 
trial  on  the  merits.     The  motion  is  denied. 

Motion  debited. 


EoBEKT  Kere,  appellant,  v.   Jonas  Botee,  et  al.^  appellees. 
Appeal  from  Lake. 

A.  sued  B.  and  two  others  before  a  justice  of  the  peace.  Two  of  the  de- 
fendants only  were  served  with  process,  and  judgment  was  rendered 
against  them.  An  appeal  was  taken,  and  the  Circuit  Court,  the  testi- 
mony being  that  they  alone  were  liable,  rendered  a  judgment  for  the 
defendants:  Held,  that  although  the  statute  authorizes  the  justice  to 
render  a  judgment  against  such  as  are  served  with  process,  it  does  not 
authorize  him  to  do  so  unless  the  joint  liability  of  all  the  defendants  is 
established. 

The  familiar  doctrine  governing  actions  on  contracts,  that  the  plaintiff 
must  show  the  joint  liability  of  all  the  defendants  before  he  can 
recover  against  any,  is  not  changed  by  the  statute. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace  in  Lake  county,  by  the  appellant  against  three  defend- 
ants. Two  of  them  only  were  served  with  process,  and  the 
justice  rendered  a  judgment  against  them.  They  appealed  to 
the  Circuit  Court  of  said  county,  and  the  case  was  heard 
before  the  Hon.  Hugh  T.  Dickey,  Judge  of  the  Cook  County 
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Court,  at  the  September  term  1845,  when  a  judgment  was 
rendered  for  the  appellants,  the  evidence  showing  a  joint  lia- 
bility of  all  the  defendants. 

J.  B.  Thomas^  for  the  appellant. 

8.  T.  Logan,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Teeat,  J.  This  suit  was  commenced  before  a  justice  of 
the  peace  by  Kerr  against  Jonas  Boyer,  Andrew  Boyer 
and  William  Cantrell,  on  an  account  for  money  lent.  Jonas 
Boyer  and  Cantrell  were  alone  served  with  process.  The 
justice  heard  the  case  and  gave  judgment  against  these  two 
defendants.  They  took  an  appeal  to  the  Circuit  Court, 
where  the  case  was  again  heard  as  between  them  and  the 
plaintiff.  The  testimony  showed  that  they  alone  had  bor- 
rowed a  sum  of  money  of  the  plaintiff.  On  this  evidence 
the  Court  rendered  a  judgment  in  favor  of  the  defendants 
for  costs.     That  decision  is  assigned  for  error. 

The  statute  provides,  that  where  there  are  several  joint 
debtors,  the  justice  may  render  judgment  against  such  as 
are  served  with  process.  E.  L.  389  ;  Eev.  Stat.  318.  This 
provision  does  not  authorize  a  judgment  to  be  rendered 
against  those  served  with  process,  unless  the  joint  liability  of 
all  is  established.  The  familiar  doctrine  governing  actions 
on  contracts,  that  the  plaintiff  must  show  a  joint  cause  of 
action  against  all  of  the  defendants,  before  he  can  recover 
against  any,  remains  unchanged.  The  plaintiff  alleged  a 
joint  undertaking  on  the  part  of  three,  but  on  the  trial  es- 
tablished it  only  against  two.  {a)  The  proof  gave  him  no  right 
to  recover.  The  point  involved  in  this  case,  was  decided  by 
this  Court  in  the  case  of  Wells  v.  Reynolds,  3  Scam.  191. 

The  judgment  of  the  Circuit  Courtis  affirmed  with  costs. 

Judgment  affirmed. 

(o)  Petrie  t.  Newell,  13  III.  R.  649,  post  718. 
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Samuel    S.    Ckowell,  appellant,   v.    Milton    M.    Mauqhs, 

appellee. 
Appeal  from  Jo  Daviess. 

A.  sued  B.  in  ejectment.  C,  who  was  not  a  party  to  the  suit,  presented 
a  petition  for  a  change  of  venue,  which  set  forth  that  B.  was  in  the  pos- 
session of  the  premises  in  question  under  a  lease  from  him  as  the  trustee 
of  D.,  the  real  owner.  The  application  was  denied  by  the  Circuit  Court  : 
Held,  that  there  was  no  error  in  that  decision,  the  application  not  being 
made  by  the  defendant,  but  by  a  third  person. 

The  statute  only  authorizes  the  parties  to  a  suit  to  obtain  a  change  of 
venue,  and  the  application  must  be  made  by  a  party  to  the  record,  who 
should  verify  his  petition  by  affidavit. 

In  an  action  of  ejectment,  after  the  plaintiif  had  shown  title  to  the  locus  in 
quo  by  virtue  of  a  purchase  from  the  United  States  in  1838,  the  defend- 
ant offered  to  prove,  that  in  1835,  the  plaintiff  and  a  third  person  being 
the  occupants  and  claimants  of  adjoining  lots,  by  a  parol  agreement, 
established  a  line  between  them,  which  was  thereafter  to  be  the  bound- 
ary ;  that  subsequently  this  third  person  built  a  house  on  his  lot  directly 
up  to  the  line,  which  house  was  on  the  premises  in  dispute,  and  that  the 
plaintiff  from  the  time  the  line  was  agreed  on,  had  acquiesced  in  the 
same.  The  evidence  was  objected  to  by  the  plaintiff  and  the  objection 
sustained  by  the  Court :  Ileldy  that  it  was  properly  rejected,  the  plain- 
tiff, on  the  purchase  of  the  premises,  having  succeeded  to  the  whole 
legal  estate,  unaffected  by  any  previous  parol  agreement  respecting  the 
possession. 

It  is  a  familiar  doctrine  of  the  law,  that  the  title  to  real  estate  cannot  be 
transferred  by  parol,  it  being  equally  forbidden  by  the  principles  of  the 
common  law,  and  the  express  provisions  of  the  Statute  of  Frauds.  It  is 
settled,  however,  that  the  proprietors  of  adjoining  tracts  of  land  may, 
by  a  parol  agreement,  settle  a  disputed  boundary  line  between  them ; 
and  such  an  adjustment  of  the  boundary,  if  followed  by  corresponding 
possession,  may  be  binding  on  the  parties,  not  because  it  passes  title,  but 
because  it  determines  the  location  where  the  estate  of  each  is  supposed 
to  exist. 

Ejectment  in  the  Jo  Daviess  Circuit  Court,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error.  The 
cause  was  heard  before  the  Hon.  Thomas  C.  Browne  and  a 
jury  at  the  October  term  1844,  when  a  verdict  and  judgment 
was  rendered  for  the  plaintiff  below. 

The  facts  of  the  case  are  briefly  stated  in  the  Opinion  of  the 
Court, 

C.  8.  Hempstead  c&  E.  B.  Washhurne.,  for  the  appellant. 
If  Bennett  could  not  be  made  a  party  to  the  record  in  a  suit 
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where  his  rights  are  to  be  affected,  he  should  certainly  be  per- 
mitted to  defend  in  some  way.  If  there  was  a  prejudice 
against  him  on  the  part  of  the  jndge,  in  a  matter  where  he 
was  to  be  concluded,  he  had  a  right  to  a  change  of  venue 
upon  making  the  proper  affidavit.  McClelland  v.  Spriggs, 
3  Bibb,  2G6 ;  Jackson  v.  Harrow,  11  Jolms.  433;  Jaskson  v. 
Bahcock,  lb.  112;  Buford  v.  Gaines,  6  J.  J.  Marsh.  40 ;  Her- 
tert  V.  Alexander,  2  Call,  502 ;  Jackson  v.  Flint,  2  Cowen, 
595 ;  Lovelock  v.  Bancastev,  3  T.  R.  424. 

The  Court  erred  in  rejecting  the  testimony  offered  by  the 
defendant.  It  was  perfectly  competent  for  the  parties  to 
make  an  agreed  line  between  their  lots,  and  that  agreement 
would  prevent  either  of  them  from  claiming  contrary  to  it. 
Jackson  v.  Ogden.,  7  Johns.  238;  /Same  v.  JIcGall,  10  do.  376; 
Ifoys  V.  Chopin,  6  Wend.  466;  McCormick^v.  Barnwn,  10 
do.  109. 

lu  Jackson  ex.  dem.  N'ellis  v.  Lisling,  2  Caines,  198,  it 
was  held  that  a  parol  agreement  to  abide  by  a  certain  divi- 
sion line,  would  be  sufficient  to  prevent  either  party  from 
claiming  in  ejectment  contrary  to  it,  though  it  would  not 
pass  the  land. 

The  doctrine  of  the  case  last  referred  to,  is  distinctly 
recognized  in  Kip  v.  North,  12  Wend.  130.  Chief  Justice 
Savage  there  says :  "  If  there  is  a  disputed  line  between  two 
adjoining  proprietors  of  land,  it  may  be  settled  between  them 
by  a  location  made  by  both,  or  made  by  one  and  acquiesced 
in  by  the  other  for  so  long  a  time  as  to  be  evidence  of  an 
agreement  of  a  line.  There  can  be  no  doubt  that  an  express 
parol  agreement  to  settle  a  disputed  or  unsettled  line  is  valid, 
if  executed  immediately  and  possession  accompanies  and 
follows  such  agreement." 

Where  a  boundary  is  disputed  between  parties  who  own 
adjoining  tracts  of  land,  and  they  agree  to  erect  a  fence  on 
what  is  supposed  to  be  the  true  boundary,  and  the  possession 
continues  for  twenty  years,  in  absence  of  all  counter  proof 
of  any  other  actual  boundary,  that  line  ought  to  be  deemed 
the  true  one.  Wakefield  v.  Ross,  5  Mason,  16 ;  Boyd  v. 
Graves,  4  Wheat.'  513. 
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Where  there  is  doubt  as  to  the  identity  of  the  dividing 
lines,  the  parties  may  establish  their  lines  by  parol  agreement. 
Huston  V.  Matthews^  1  Terger,  116 ;  Wilson  v.  Hudson^  8  do. 
398 ;   Goi^e  v.  Richardson^  4  Greenl.  327. 

Boundaries  established  between  the  owners  of  contiguous 
lands  ought  not  to  be  lightly  disturbed.  Colby  v.  Norton^  19 
Maine,  (1  Appleton,)  417. 

The  issue  to  be  tried  under  our  statute  is,  whether  or  not 
the  premises  are  wrongfully  withheld.  Would  not  the  testi- 
mony sought  to  be  introduced  by  the  defendant  tend  to  prove 
that  issue  ? 

Acts  and  declarations  of  parties  are  competent  evidence 
in  questions  of  location.  Such  acts  and  admissions  do  not 
conflict  with  the  principle  that  a  man  shall  not  be  divested  of 
his  title  to  land  by  parol  declarations.  Noys  v.  Chapin^  6 
Wend.  469.  In  this  case,  a  witness  was  called  to  prove  the 
declarations  of  the  party  claiming,  the  evidence  was  objec- 
ted to,  but  the  Court  admitted  it. 

The  acquiescence  of  Maughs  was  one  thing  proposed  to 
be  proved.  That  was  a  question  for  the  jury,  and  the  Court 
had  no  right  to  exclude  the  testimony.  Bradstreet  v.  Pratt^ 
17  Wend.  44. 

S.  T.  Logan  and  T.  Campbell^  for  the  appellee. 

J.  B.  Wells  concluded  the  argument  for  the  appellant. 

The  Opinion  of  the  Court  was  delivered  by 

Teeat,  J.*  This  was  an  action  of  ejectment  commenced 
in  the  Jo  Daviess  Circuit  Court,  by  Maughs  against  Crowell, 
for  the  recovery  of  lot  thirty  one  in  the  city  of  Galena.  On 
the  calling  of  the  cause  for  trial,  James  Bennett  presented 
a  petition  praying  for  a  change  of  venue  out  of  the  Circuit, 
on  account  of  the  prejudice  of  the  judge.  The  petition 
alleged  that  Crowell  was  in  the  possession  of  the  premises 
in  question    under  a    lease  made  by    the  petitioner,  as  the 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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trustee  of  James  Bennett,  Jr.,  the  real  owner.  The  Court 
denied  the  application,  to  which  the  defendant  excepted. 
The  cause  was  then  submitted  to  a  jury  for  trial.  After  the 
plaintiff  had  shown  title  to  the  premises,  by  virtue  of  a  pur- 
chase from  the  United  States  in  1838,  the  defendant  offered 
to  prove,  that  in  1835,  the  plaintiff  and  James  Bennett  being 
the  occupant  and  claimants  of  adjoining  lots,  by  a  parol 
agreement,  established  a  line  between  them,  which  was 
thereafter  to  be  the  boundary;  that  subsequently,  Bennett 
built  a  house  on  his  lot  directly  up  to  the  line,  which  house 
was  on  the  premises  in  dispute ;  and  that  the  plaintiff,  from 
the  time  the  line  was  agreed  on,  had  acquiesced  in  the  same. 
This  evidence  was  objected  to  by  the  plaintiff,  and  excluded 
by  the  Court;  to  which  decision  the  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff,  and  judgment  was 
rendered  thereon. 

Crowell  prosecutes  an  appeal,  and  assigns  for  error,  the 
decision  of  the  Circuit  Court  overruling  the  motion  for  a 
change  of  venue.  There  was  no  error  in  that  decision.  The 
application  was  not  made  by  the  defendant,  but  by  a  third 
person  representing  himself  to  be  the  trustee  of  an  alleged 
owner  of  the  premises  in  controversy.  Our  statute  only 
authorizes  the  parties  to  obtain  a  change  of  venue.  The 
application  must  be  made  by  a  party  to  the  record,  and  the 
petition  must  be  verified  by  his  affidavit.  The  statute  does 
not  include  persons  out  of  the  record,  nor  allow  them  to 
swear  to  the  petition  as  agents  or  otherwise.  It  is  to  be 
feared  that  this  statute  has  been  frequently  perverted,  to  the 
great  detriment  of  suitors,  and  its  pro^^sions  ought  not  to  be 
extended  by  implication,  so  as  to  embrace  persons  not  spe- 
cifically named  therein.  Any  other  construction  would  lead 
to  much  inconvenience  and  mischief.  A  decision,  that  this 
application  was  ^^roperly  made,  would  lay  down  the  rule  that 
any  person,  who  alleged  that  his  rights  were  to  be  affected 
by  the  determination  of  the  case,  might  interfere  and  obtain 
a  change  of  venue. 

The  decision  of  the  Circuit  Court,  excluding  the  evidence 
offered  by  Crowell,  is  also  assigned  for  error.     It  is  a  familiar 
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doctrine  of  the  law,  that  the  title  to  real  estate  cannot  be 
transferred  by  parol.  It  is  equally  forbidden  by  the  princi- 
ples of  the  common  law,  and  the  express  provisions  of  the 
Statute  of  Frauds.  It  is  settled,  however,  that  the  proprie- 
tors of  adjoining  tracts  of  land  may,  by  a  parol  agreement, 
settle  a  disputed  boundary  line  between  them.  Such  an 
adjustment  of  the  boundary,  if  followed  by  corresponding 
possession,  may  be  binding  on  the  parties,  not  because  it 
passes  title,  but  because  it  determines  the  location  where 
the  estate  of  each  is  supposed  to  exist,  (a)  Jackson  v.  Dysling, 
2  Caines,  198 ;  Kip  v.  Norton,  12  Wend.  127. 

It  is  insisted  by  the  counsel  for  the  appellant,  that  this 
principle  is  applicable  to  the  present  case.  We  think  other- 
wise. At  the  time  the  agreement  was  made,  the  premises 
were  the  exclusive  property  of  the  United  States.  Neither 
of  the  parties  had  any  title.  They  were  mere  tenants  at 
sufferance,  incapable  of  making  any  binding  agreement 
respecting  the  lots,  but  what  related  to  their  temporary  pos- 
session. The  agreement,  ex  necessitate,  could  not  extend 
beyond  the  mere  occupancy.  It  was  inoperative  as  against 
the  proprietor,  and  ceased  to  be  binding  on  the  parties  the 
moment  the  title  passed  out  of  the  Government.  On  the 
purchase  of  the  premises  by  Maughs,  he  succeeded  to  the 
whole  legal  estate,  unaffected  by  any  previous  parol  agree- 
ment respecting  the  possession. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Yates  v.  Shaw,  24  HI.  E.  368  ;  7  Ind.  K.  459. 
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Philip  Btkne,  appellant,  v.  John  McNultt,  appellee. 

Appeal  from  Jo  Daviess. 

A.  and  B.,  being  the  proprietors  of  adjacent  lots,  executed  an  agreement 
under  seal,  by  wliich  A.  agreed  to  build  a  division  Avail  between  the  lota 
of  certain  specified  materials  and  dimensions,  and  to  complete  the  same 
during  the  spring  or  summer  following.  B.  on  his  part  agreed  to  pay  A. 
af  a  specified  time,  one  half  the  expense  of  building  the  wall.  A.  sued 
B.  upon  the  agreement  in  covenant,  and  averred  in  his  declaration,  that 
he  had  well  and  truly  performed  the  covenants  on  his  part,  and  had  built 
and  completed  the  wall  according  to  the  directions  of  the  agreement,  as- 
signing as  a  breach  the  non-paymeut  by  B.  of  one  half  of  the  expense  of 
erecting  the  wall.  There  was  a  demurrer  to  the  declaration,  which  the 
Court  overruled  :  Held,  that  the  general  averment  of  performance  was 
sufficient,  and  that  Court  did  not  err  in  overruling  the  demurrer. 

The  general  rule  on  the  subject  of  averment  by  the  plaintiff  in  the  action 
of  covenant,  is  as  follows :  Where  the  covenant  is  definite  in  its 
terms,  and  the  act  to  be  done  by  the  plaintiff  is  purely  a  matter  of  fact,  it 
is  not  onlj^  sufficient,  but  the  most  proper,  to  aver  performance  in  gener- 
al terms,  without  alleging  particularly  J-ioto  he  has  performed.  When  the 
act  to  be  done  necessarily  involves  a  question  of  law,  the  general  allega- 
tion will  not  suffice,  but  the  quo  modo  must  be  pointed  out  and  averred. 
So  where  the  covenant  is  indefinite,  or  in  the  alternative,  the  general 
averment  is  not  sufficient,  but  the  quo  mode  must  be  shown. 

Covenant  in  the  Jo  Da^aess  Circuit  Court,  brought  by 
the  appellee  against  the  appellant,  and  heard  at  the  Octo- 
ber term  1844,  before  the  Hon.  Thomas  C.  Browne,  upon  a 
demurrer  to  the  declaration.  The  material  averments  of  the 
declaration  will  be  found  in  the  Opinion  of  the  Court.  The 
demurrer  was  overruled,  and  the  defendant  electing  to  abide 
by  his  demurrer,  a  jury  was  called  to  inquire  of  damages, 
and  a  verdict  for  $307.93  was  returned  in  favor  of  the  plain- 
tifi'  below. 

The  defendant  then  moved  to  set  aside  the  inquest,  which 
motion  was  overruled  by  the  Court,  when  a  motion  in  arrest 
of  judgment  was  interposed  and  overruled,  and  judgment 
entered  upon  the  verdict, 

T.  Camphell.,  C.  8.  Hempstead  &  E.  B.  Washhurne,  for 
the  appellant. 

It  is  not  sufficient  to  aver  that  the  plaintiff  had  kept  and 
performed  his  covenants.     Davis  v.  Wiley^  3  Scam.  234. 
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Where  covenants  are  independent,  performance  need  not 
be  averred,  but  otherwise  when  they  are  dependent.     lb. 

The  performance  of  a  condition  precedent  must  be  averred. 
It  is  not  always  sufficient  to  aver  performance  in  the  words 
of  the  contract.  The  intent  of  the  contract  must  be  shown 
to  have  been  performed.  Where  it  is  necessary  on  the  part 
of  the  plaintiff  to  aver  performance,  it  must  be  set  forth  with 
such  certainty  as  to  enable  the  Court  to  judge  whether  the 
intent  of  the  covenant  has  been  fulfilled.  TJiomas  v.  Van 
JVess,  4  Wend.  549 ;  1  Chitty's  PI.  356. 

In  Kingston  v,  Preston^  cited  in  Jones  v.  BerJdey,  Doug. 
688,  Lord  Mansfield  stated  that  there  were  three  kinds  of 
covenants.  One  kind  is  where  there  are  conditions  depend- 
ent, in  which  the  performance  of  one  depends  upon  the 
prior  performance  of  the  other.  This  case  falls  within  this 
class  of  covenants.  The  conditions  are  dependent.  Byrne 
was  to  pay  for  the  wall  on  condition  that  MclN^ulty  should 
complete  it  by  a  time  certain.  Where  the  performance  is  a 
condition  precedent,  the  performance  must  be  averred  in  an 
action  for  the  money.     1  Salk.  171. 

An  averment  is  always  made  in  the  declaration  upon  con- 
tracts containing  dependent  undertakings,  and  that  averment 
must  be  sustained  by  proof.  Banh  of  Columbia  v.  Ragner^ 
1  Peters,  455. 

What  could  be  the  issue  in  this  case?  How  could  the 
declaration  have  been  met  by  a  plea?  He  could  only  plead 
that  he  did  not  perform  the  covenants,  and  that  would  only 
place  the  parties  precisely  where  ^hey  were  in  the  first  place. 
The  object  of  pleading  is,  that  the  parties  may  be  brought  to 
issue,  and  that  the  issue  so  produced  be  material,  single,  and 
certain.     Stephen  on  PL  135. 

An  averment  signifies  a  positive  statement  of  facts,  in  op- 
position to  argument  or  inference,  and  when  the  obligation  on 
the  part  of  the  defendant  to  perform  his  contract  depended 
on  any  event,  which  would  not  otherwise  appear  from  the 
declaration  to  have  occurred,  it  is  obvious  that  the  averment 
of  such   an  event  is  essential  to  a  logical  statement   of  the 
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cause  of  action,  and  should  precede  the  statement  of  the  de- 
fendant's breach.     1  Chitty's  PI.  351. 

An  averment  must  be  in  words  amounting  to  an  express 
allegation.     1  Chitty's  PL  355. 

The  declaration  should  have  averred  specially  that  he  built 
the  wall  within  the  time.  &c. 

Time  is  the  material  part  of  the  contract.  Tyler  v.  Young ^ 
2  Scam.  448 ;  Cwpps  v.  Smith,  3  do.  179  ;  Longworth  v.  Tay- 
lor, I  McLean,  349. 

The  averment  must  be  as  full  as  the  proof. 

The  work  might  have  been  performed  but  not  in  time. 

Every  material  and  traversable  fact  must  be  stated.  Frary 
V.  Ddkin,  7  Johns.  '75. 

There  is  a  precedent  for  a  declaration  in  2  Chitty's  PI. 
552,  with  averment  of  plaintiff's  performance  of  a  condition 
precedent.  It  is  the  case  of  a  lessor  against  assignee  of 
lessee  for  not  repairing,  where  the  plaintiff  covenanted  to 
keep  in  good  repair  and  furnish  timber.  The  averments  are 
special,  that  the  plaintiff  did  not  repair,  &c.  A  note  at  the 
bottom  of  the  page  says,  that  such  an  averment  being  travers- 
able must  correspond  with  the  fact. 

Where  there  are  dependent  covenants,  a  party  cannot 
recover  without  averring  and  proving,  either  that  he  per- 
formed or  was  ready  and  willing  to  perform  his  part.  Har- 
rison V.  Taylor,  3  A.  K.  Marsh.  168 ;  Fanning  v.  Beauford, 
1  Bay,  237 ;  Finney  v.    Ashley^  lb.  552. 

J.  Butterfield,  for  the  appellee,  as  to  the  necessity  of  aver- 
ments, &c,  cited  Glover  v.  TucJc,  24  Wend.  162. 

A  general  averment  is  good,  &c.,  6  Com.  Dig.  81;  Thomas 
V.  Van  mss,  4  Wend.  552-3. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  In  March,  1841,  John  McNulty  and  Phihp 
Byrne,  being  the  proprietors  of  adjoining  lots  in  the  city  of 
Galena,     executed    an     agreement    under    seal,    by   which 

•  Wilson,  C.  J.,  did  not  sit  in  this  ease. 
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McNulty  agreed  to  build  a  division  wall  between  the  lots,  of 
certain  specified  materials  and  dimensions,  to  be  completed 
during  that  spring  or  the  following  summer ;  and  Bjrne,  on  his 
part,  agreed  to  pay  McNulty  in  March,  1843,  one  half  of  the 
expense  of  building  the  wall.  In  May,  1843,  McNulty  insti- 
tuted an  action  of  covenant  against  Byrne,  on  the  aforemen- 
tioned agreement,  averring  in  his  declaration,  that  he  had 
well  and  truly  performed  the  covenants  on  his  part,  and  had 
built  and  completed  the  wall  according  to  the  directions  of 
the  agreement,  and  assigning  as  a  breach,  the  non-payment 
by  Byrne  of  one  half  of  the  cost  of  erecting  the  wall.  There 
was  a  demurrer  to  the  declaration,  which  the  Court  over- 
ruled. A  jury  thereupon  assessed  the  plaintiff's  damages 
at  the  sum  of  $307.93,  and  the  Court  rendered  judgment  on 
the  assessment.  Byrne  prosecutes  an  appeal,  and  assigns 
for  error,  the  decision  of  the  Circuit  Court  overruhng  the 
demurrer  to  the  declaration. 

There  can  be  no  doubt  that  the  building  of  the  wall  was 
a  condition  precedent  to  the  payment  of  the  money,  and  that 
MclSTulty  could  not  maintain  an  action  on  the  covenant  with- 
out showing  the  performance  of  the  condition.  The  question 
then  arises,  whether  the  general  averment  of  performance  is 
sufficient,  or  whether  the  mode  and  manner  of  the  perform- 
ance should  be  specifically  alleged.  The  general  rule  on  the 
subject  of  averment  by  the  plaintiff,  in  the  action  of  covenant, 
may  be  briefly  stated  and  illustrated.  Where  the  covenant 
is  definite  in  its  terms,  and  the  act  to  be  done  by  the  plaintiff 
is  purely  a  matter  of  fact,  it  is  not  only  sufficient,  but  the 
most  proper,  to  aver  performance  in  general  terms,  without 
alleging  particularly  how  he  has  performed.  Thus,  if  the 
covenant  be  to  pay  money  or  deliver  goods,  an  averment  that 
the  money  has  been  paid,  or  that  the  goods  have  been  de- 
livered, or  even  in  more  general  terms,  that  the  plaintiff  has 
kept  and  performed  the  covenants  on  his  part,  will  be  fully 
sufficient.  The  performance  is  merely  a  question  of  fact,  to 
be  ascertained  by  the  jury  from  the  testimony.  But  where 
the  act  to  be  done  necessarily  involves  a  question  of  law, 
the  general  allegation  will  not  suffice,  but  the  quo  modo  must 
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be  pointed  out  and  averred.  As,  if  the  covenant  be  to  give 
an  acquittance,  or  execute  a  conveyance,  the  acquittance  or 
the  deed  must  be  set  out  and  brought  before  the  Court,  so 
that  its  sufficiency  and  legal  effect  may  be  seen  and  deter- 
mined. This  becomes  a  question  of  law,  and  not  of  fact,  to 
be  decided  by  the  Court,  and  not  by  the  jury.  •  So,  where 
the  covenant  is  indefinite,  or  in  the  alternative,  the  general 
averment  is  not  sufficient,  but  the  quo  modo  must  be  shown. 
These  distinctions  run  through  the  books  on  pleading,  and 
have  been  repeatedly  recognized  by  the  Courts.  Com.  Dig. 
'' Pleader;' C.  QO,  61;  1  Chitty's  PL  357;  Thomas  y.  Van 
Wess,  4  Wend.  549  ;  Glover  v.  Tuclc,  24  do.  153.  The  de- 
cision in  the  case  of  Davis  v.  Wiley,  3  Scam.  234,  does  not 
conflict  with  the  rule  before  laid  down.  In  that  case,  the 
averment  on  the  part  of  Wiley  was  not  certain  and  explicit 
as  to  the  manner  and  time  of  its  performance.  The  time 
within  which  it  was  to  be  performed  was  subject  to  contin- 
gencies, provided  for  in  the  agreement.  The  plaintiff  might 
have  kept  and  performed  his  covenant  up  to  the  bringing  of 
the  suit,  and  still  not  be  entitled  to  recover  the  price.  It  was 
proper,  therefore,  in  that  case,  to  require  him  to  point  out  and 
specify  the  mode  and  extent  of  the  performance.  Testing 
this  case  by  the  rule  before  stated,  there  is  no  difficulty  in 
correctly  determining  the  question  before  us.  The  covenant 
on  the  part  of  Mcl^ulty  was  clear  and  definite.  The  act  to 
be  performed  by  him  was  purely  a  matter  of  fact.  Whether 
he  had  erected  the  wall  according  to  the  terms  of  the  agree- 
ment, and  within  the  time  limited  therein,  were  simply  ques- 
tions of  fact  to  be  determined  by  the  jury  from  the  testimony 
introduced  on  the  trial  by  the  parties.  The  declaration  was 
sufficient,  and  the  demurrer  was  properly  overruled. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs. 

Judgment  affirmed. 
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Joshua  J.   Mooee,  plaintiff  in   error,   v.    Aktois  Hamilton, 
defendant  in  error. 

Error  to  Hancock. 

A.  commenced  an  action  of  assumpsit  against  B.,  by  summons,  whicli  was 
not  served  on  B.  Subsequently  A.  sued  out  an  attachment  in  aid  of  this 
action,  which  was  levied  on  personal  and  real  estate  of  B.,  and  notice  of 
its  pendency  was  given  by  publication  only.  On  proof  of  publication,  B. 
not  appearing,  his  default  was  entered,  and  the  plaintiff's  damages  were 
assessed  and  judgment  rendered  for  the  same.  The  action  of  assumpsit 
did  not  appear  to  have  been  disposed  of :  Held,  that  judgment  was  un- 
warranted for  want  of  personal  service  upon  the  defendant. 

An  attachment  in  aid  of  a  suit  already  commenced,  is  but  an  adjunct  of 
such  suit,  not  a  distinct  proceeding.  By  the  service  of  the  attachment, 
the  defendant  is  prevented  from  alienating  or  carrying  away  his  proper- 
ty, during  the  pendency  of  the  suit.  If  the  suit  proceeds  to  judgment, 
and  the  attachment  is  not  in  the  meantime  dissolved,  the  plaintiff  has  the 
benefit  of  a  general  judgment  against  the  defendant,  and  a  specific  lien 
on  the  estate  attached  for  its  payment.  Before  the  plaintiff,  however, 
can  realize  the  benefit  of  the  attachment,  he  must  procure  service  of  pro- 
cess in  the  original  action  and  obtain  a  judgment  therein. 

The  remedies  by  attachment  are  in  derogation  of  the  common  law,  and 
ought  not  to  be  extended  by  implication. 

Assumpsit,  and  attachment  in  aid  thereof,  in  the  Hancock 
Circuit  Court,  brought  by  the  defendant  in  error  against  the 
plaintiff  in  error.  The  summons  in  the  original  proceeding 
was  issued  and  directed  to  the  sheriff  of  Peoria  county,  and 
being  returned  '■'-non  est  inventus,^''  an  attachment  in  aid  in  due 
form  of  law  was  sued  out  and  levied  upon  the  personal  and 
real  estate  of  the  defendant  below.  No  personal  service  was 
had  in  either  proceeding,  nor  did  the  defendant  enter  his  ap- 
pearance. 

The  cause  was  heard  before  the  Hon.  ITorman  H.  Purple, 
at  the  October  term  1845,  when  a  judgment  by  default,  after 
proof  of  publication  of  notice,  was  rendered  in  favor  of  the 
plaintiff.  The  damages  were  assessed  by  a  jury  at  $145.T4, 
and  special  execution  was  awarded  against  the  property  at- 
tached. 

A.  Lincoln^  for  the  plaintiff  in  error. 

In  this  case,  a  personal  service  was  necessary.  Rev. 
Stat.  Ch.  IX,  §  3. 
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The  certificate  of  publication  did  not  authorize  the  judg- 
ment.    Constructive  notice  is  insufficient. 

M.  Brayman,  for  the  defendant  in  error. 

In  a  bare  proceeding  in  an  action  of  assumpsit,  there  must 
be  personal  service,  unless  waived  by  appearance,  which  is 
equivalent  to  it.  The  law  does  not  provide  for  constructive 
service  by  publication,  but  in  attachment  it  is  otherwise; 
though  there  be  neither  service  nor  appearance,  the  defend- 
ant may  be  brought  into  Court  by  publication.  In  this  case, 
the  action  was  assumpsit,  commenced  by  summons,  aided  by 
an  attachment.  Rev.  Stat.  70,  Ch.  IX,  §  30.  The  issuing 
of  the  writ  did  not  abate  nor  extinguish  the  original  suit,  but 
was  engrafted  upon  it  to  give  it  effect,  to  secure  the  property 
of  the  defendant,  and  to  do  that  which  the  summons  failed  to 
do,  to  bring  more  properly  into  Court.  The  writ  of  attach- 
ment and  the  proceedings  under  it,  did  not  lose  their  relation 
to,  or  connection  with  the  original  suit,  but  were  so  far  dis- 
tinct as  to  conform  to  proceedings  "required  or  permitted 
in  original  attachments,  in  all  things  as  near  as  may  be." 
See  §  30,  before  cited.  Hamilton,  having  suspended  pro- 
ceedings in  the  original  suit,  and  sought  the  aid  of  the  proceed- 
ing in  attachment,  was  entitled  to  its  benefit  as  long  as  was 
necessary  to  secure  the  remedy  sought.  The  publication, 
then,  was  equivalent  to  service,  for  according  to  the  law 
regulating  attachments,  it  brought  the  defendant  within  the 
jurisdiction  of  the  Court,  so  as  to  authorize  judgment  against 
him,  and  execution  against  the  property  attached. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.*  On  the  9th  of  June,  1845,  Hamilton  com- 
menced an  action  of  assumpsit  in  the  Hancock  Circuit 
Court  against  Moore.  The  return  on  the  summons  was  "?w?7i 
est  inventus.''''  On  the  iTth  of  June,  Hamilton  filed  a  bond 
and  afiidavit,  and  under  the  30th  section  of  the  "  Act  concern- 
ing Attachments^''  approved  February  12th,  1833,  sued  out 
an  attachment  in   aid  of  the  action  of  assumpsit.     The  writ 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton,  did  not  sit  in  this  case. 
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was  levied  on  a  tract  of  land  and  some  personal  property. 
Notice  of  the  pendency  of  the  attachment  was  regularly 
given  by  publication.  At  the  October  term  1845,  the  de- 
fault of  Moore  was  entered  and  the  plaintiff's  damages 
assessed  at  $145. Y4,  for  which  amount  a  judgment  was  ren- 
dered, to  be  satisfied  by  a  sale  of  the  property  attached. 
Moore  was  not  personally  served  either  with  the  process  of 
summons  or  attachment ;  nor  did  he  ever  enter  his  appearance. 
It  does  not  appear  that  the  action  of  asswivpsit  has  been  dis- 
posed of.  Moore  now  prosecutes  a  writ  of  error  for  the  re- 
versal of  the  judgment. 

The  only  material  question  presented  by  the  record,  is, 
whether,  under  the  circumstances,  the  judgment  was  war- 
ranted. It  was  contended  by  the  counsel  for  the  defendant 
in  error,  that  the  action  of  assumpsit  and  the  attachment 
were  distinct  proceedings,  and  that  the  latter  might  be  pros- 
ecuted to  final  judgment  without  noticing  the  former.  In 
the  opinion  of  the  Court,  this  position  cannot  be  sustained. 
They  constitute,  in  fact,  but  one  case ;  the  attachment  is  but 
an  adjunct  of  the  original  case.  It  is  to  be  entitled  in  the 
pending  suit  and  be  in  aid  thereof.  It  is  only  process  and  a 
part  of  the  proceedings  of  the  case  originally  commenced. 
By  the  service  of  the  writ  of  attachment,  the  defendant  is 
prevented  from  alienating  or  carrying  away  his  estate  during 
the  pendency  of  the  suit.  If  the  action  proceeds  to  judg- 
ment, and  the  attachment  is  not  in  the  mean  time  dissolved, 
the  plaintifi'  has  the  benefit  of  a  general  judgment  against 
the  defendant,  and  a  specific  lien  on  the  estate  attached  for 
its  payment.  Before  the  plaintiff  can  realize  the  fruits  of 
the  attachment  by  subjecting  the  property  to  sale,  he  must 
procure  a  service  of  the  process  in  the  original  action,  and 
obtain  judgment  therein.  The  action  must  be  first  disposed 
of.  If  it  fails,  the  attachment  goes  with  it.  If  the  plaintiff 
cannot  procure  a  service  of  process,  his  proper  course  is  to 
discontinue  his  case,  and  sue  out  an  original  attachment,  {a)  If 
this  attachment  can  be  regarded  as  an  independent  proceed- 
ing, one  of  the  principal  provisions  of  the  attachment  law 
could  be  easily  evaded.  The  statute  only  allows  the  remedy 
by  attachment  to  recover   indebtedness  growing  out  of  con- 

{a)  But  see  Laws  of  1851,  p.  160. 
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tracts,  express  or  implied,  or  ascertained  and  liquidated  by 
a  judgment.  An  original  attachment  cannot  be  s\ied  out  for 
the  purpose  of  recovering  damages  for  a  tort.  By  the  30th 
section,  an  attachment  may  be  sued  out  in  aid  of  an  action 
of  trespass.  If  the  attachment  thus  instituted  could  be  car- 
ried on  without  reference  to  the  pending  action,  the  effect 
would  be  to  permit  the  plaintiff  to  recover  a  judgment  in 
attachment  against  a  non-resident  for  a  personal  injury.  This 
would  allow  him  to  do  indirectly  by  this  kind  of  proceeding, 
what  he  cannot  do  directly  by  an  original  proceeding.  The 
remedies  by  attachment  are  in  derogation  of  the  common  law, 
and  ought  not  to  be  extended  by  implication. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Charles  McNamaka,  appellant,  v.  Geoege  King,  appellee. 
Appeal  from  Kane. 

In  an  action  of  trespass  for  an  assault  and  battery,  the  Court  permitted  the 
plaintiff  to  prove,  that  he  was  a  poor  man  with  a  large  family,  and  that 
the  defendant  was  a  wealthy  man,  with  no  children,  and  but  a  small 
family.  The  Court  also  instructed  the  jury,  "  that  if  they  found  the  de- 
fendant guilty,  in  assessing  the  plaintiff's  damages,  they  had  a  right  to 
take  into  consideration  the  circumstances  of  the  parties :"  Held,  that  the 
Circuit  Court  decided  correctly  in  admitting  the  evidence  and  in  giving 
the  instruction. 

In  actions  of  trespass  for  assault  and  battery,  the  condition  in  life,  and  cir- 
cumstances of  the  parties  are  peculiarly  the  proper  subjects  for  the  con- 
sideration of  the  jurj-  in  estimating  the  damages.  They  may  take  into 
consideration  the  pecuniary  resources  of  the  defendant ;  and  may  give 
exemplary  damages,  not  only  to  compensate  the  plaintifl",  but  to  punish 
the  defendant,  according  to  the  circumstances  of  the  case. 

The  amount  of  damages  to  be  recovered  in  actions  for  personal  injuries, 
rests  so  much  in  the  discretion  of  juries,  that  Courts  will  not  disturb 
their  verdicts  on  the  ground  that  the  damages  are  excessive,  unless  it  is 
manifest  that  they  have  been  governed  by  passion,  partiality  or  corrup- 
tion. To  draw  such  a  conclusion,  it  is  not  enough  that  the  damages,  in 
the  opinion  of  the  Court,  are  too  high,  or  that  a  less  amount  would  have 
been  a  sufficient  satisfaction  for  the  injury.  It  must  be  apparent,  at  first 
blush,  that  the  damages  are  glaringly  excessive. 

Trespass  for  an  assault  and  battery,  in  the  Kane  Circuit 
Court,  brought  by  the  appellee  against  the  appellant.     The 
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cause  was  heard  before  the  Hon.  John  D.  Caton  and  a  jury 
at  the  September  term  1845,  when  a  verdict  and  judgment 
was  rendered  for  the  plaintiff  below  for  S650  damages. 

The  evidence  in  the  case  is  sufficiently  stated  in  the 
Opinion  of  the  Court. 

The  cause  was  submitted  to  this  Court  on  the  plaintiff's 
abstract,  and  the  defendant's  brief. 

J.  B.  Thomas,  and  A.  Lincoln,  for  the  appellant. 

/.  G.  Wilson,  for  the  appellee. 

1.  In  actions  for  personal  injuries  Courts  will  not  set  aside 
verdicts  for  excessive  damages,  unless  the  damages  are  so 
excessive  as  to  make  it  manifest  that  the  jury  acted  from 
passion,  partiality,  or  corruption  ;  and  to  enable  the  Court  to 
draw  this  conclusion,  it  is  not  enough  that,  in  their  opinion, 
the  damages  are  too  high,  or  that  much  less  damages  would 
have  been  a  sufficient  satisfaction  to  the  plaintiff.  Coffin  v. 
Coffin,  4  Mass.  40,  43 ;  8  Burr.  609 ;  3  Com.  Dig.  3  57 ; 
Johnston  V.  Moulton,  1  Scam.  582. 

In  Coffin  V.  Coffin,  before  cited.  Chief  Justice  Parsons  says  : 
"  Judges  should  be  very  cautious  how  they  overthrow  ver- 
dicts given  by  twelve  men  on  their  oaths  on  the  ground  of 
excessive  damages.''  "And  it  must  be  a  glaring  case,  indeed, 
of  outrageous  damages  in  a  tort  and  which  all  mankind  at 
first  blush  must  think  so,  to  induce  the  Court  to  grant  a  new 
trial  for  excessive  damages."  There  is  a  manifest  difference 
between  cases  where  the  damages  may  be  estimated,  as  in 
promises  and  trespasses  for  goods,  and  where  the  damages 
are  matters  of  speculation  and  are  ideal. 

2.  A  Court  will  not  grant  a  new  trial  where  substantial 
justice  has  been  done  between  the  parties,  although  the  law 
arising  on  the  evidence  would  have  justified  a  different 
result.  Smith,  v.  Sckultz,  1  Scam.  491 ;  Wheeler  v.  Shields, 
2  Scam.  350;  Cox  v.  Eitchin,  J  Bos.  &  Pul.  339;  2  Term  E. 
4;  Hunt  \\  Burr  ell,  5  Johns.  138. 

3.  The  jury  have  a  right  in  assessing  the  plaintiff's  dam- 

voL.  vn.  55 
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ages  in  an  action  of  trespass  for  an  assault  and  battery,  to 
take  into  consideration  the  wealth  and  condition  of  the  de- 
fendant. His  wealth  affords  a  criterion  by  which  the  jury 
may  judge  as  to  the  amount  they  ought  to  impose  upon  him  as 
"  smart  money,"  in  the  nature  of  a  penalty  for  his  conduct. 
A  thousand  dollars  would  be  no  greater  penalty  to  a  man 
worth  ten  thousand  dollars,  than  would  be  a  hundred  to  a  man 
worth  one  tenth  as  much. 

4.  There  was  no  error  in  allowing  proof  to  go  to  the  jury 
that  the  plaintiff  was  a  poor  man  with  a  large  family.  The 
business  and  circumstances  of  a  plaintiff  in  actions  of  this 
character  are  proper  subjects  for  the  consideration  of  the 
jury  in  assessing  the  damages  which  he  may  have  sustained. 
It  is  the  policy  of  the  law  to  protect  the  persons  and  prop- 
erty of  the  poor.  The  consequence  of  an  assault  upon  a 
poor  man,  who  has  a  family  dependent  on  his  labor  for  sup- 
port, by  which  he  is  maimed  for  life,  are  surely  more  serious 
than  they  would  be  to  a  man  in  affluence.  1  Mass.  12.  In 
the  case  oi  JReed  v.  Davis^irFiok.  216,  which  was  an  action  of 
trespass  for  assault  and  battery,  the  Supreme  Court  of  Mas- 
sachusetts says:  "Now,  that  circumstance  (the  poverty  of 
the  plaintiff)  was  to  be  taken  into  consideration  by  the  jury. 
There  is  nothing  more  abhorrent  to  the  feelings  of  the  citi- 
zens of  a  free  government  than  oppressing  the  poor  and 
distressed  under  the  forms  and  color  of,  but  in  reality  in  vio- 
lation of  the  law.  An  intelligent  and  impartial  jury  may, 
and  ought  to  be  influenced  by  the  proof  of  such  an  act  com- 
mitted by  the  defendants."  And,  again  :  "The  plaintiff'  was 
poor.  He  had  seen  better  days,  but  had  been  reduced  in 
his  circumstances.  He  was  not  thought  able  to  do  anything 
in  vindication  of  his  rights  at  law.  But  in  this  the  defendants 
miscalculated."  "  They  (the  jury)  have  proceeded  upon , 
higher  grounds  of  damages  than  those  which  arise  merely 
from  bodily  wounds  and  bruises.  These  considerations  are 
sound  and  should  be  cherished,"  &c. 

The  case  of  Lincoln  v.  The  Saratoga  Railroad  Company^ 
23  Wend.  425,  was  an  action  on  the  case  for  negligence,  by 
"  which  the  plaintiff  had  his  leg  broken."     The  Court,  in  that 
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case,  say:  "And  for  that  purpose  (assessing  the  plaintiff's 
damages,)  the  nature  of  the  plaintiff's  business,  its  extent, 
and  the  importance  of  his  personal  oversight  and  superin- 
tendence in  conducting  it,  may  be  shown."  "  The  amount 
of  business,  the  ability  and  attention  of  the  plaintiff,  the 
business  season,  the  comparative  experience  of  the  part- 
ners, the  money  pressure  in  the  market,  and  the  Hke, — all 
this  may  be  very  proper  for  the  consideration  of  the  jury, 
and  entitled  to  such  weight  in  connection  with  all  the  circum- 
stances of  the  case,  in  their  estimate  of  the  loss  and  dam- 
ages, as  they  may  think  it  deserves." 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.^  This  was  an  action  of  trespass,  assault  and 
battery,  commenced  in  the  Kane  Circuit  Court,  by  George 
A.  King  against  Charles  McITamara.  The  defendant  pleaded 
"  not  guilty,"  and  several  special  pleas,  on  which  issues 
were  formed.  The  cause  was  tried  by  a  jury.  On  the  trial, 
the  Court  allowed  the  plaintiff  to  prove  that  he  was  a  poor 
man  with  a  large  family ;  and  that  the  defendant  was  a  wealthy 
man,  with  no  children,  and  but  a  small  family.  The  defend- 
ant objected  to  the  introduction  of  this  evidence.  At  the 
instance  of  the  plaintiff,  the  Court  instructed  the  jury,  that 
if  they  found  the  defendant  guilty,  in  assessing  the  plaintiff's 
damages,  they  had  a  right  to  take  into  consideration  the  cir- 
cumstances of  the  parties.  The  defendant  excepted  to  the 
instruction.  The  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  $650.  The  Court  overruled  a  motion  for  a  new 
trial,  and  judgment  was  entered  on  the  verdict.  The  defend- 
ant excepted,  and  incorporated  the  whole  of  the  testimony  in 
a  bill  of  exceptions.  He  has  appealed  to  this  Court,  and  now 
assigns  for  error  the  several  decisions  of  the  Circuit  Court,  in 
admitting  the  evidence  objected  to,  in  giving  the  instruction, 
and  in  refusing  to  grant  a  new  trial. 

The  evidence  is  voluminous,  and  will  not  be  here  particu- 

*  Wilson,  C.  J.,  and  Lockwood,  J.,  did  not  sit  in  this  ease. 
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larly  stated.  It  has  been  carefully  examined  and  considered. 
In  the  opinion  of  the  Court,  it  shows  an  aggravated  case  of 
assault  and  battery,  without  any  attending  circumstances  to 
justify  or  excuse  it.  The  defendant  assailed  the  plaintiff 
with  a  deadly  weapon  and  severely  wounded  him,  the  result 
of  which  was  a  dangerous  illness  for  several  weeks.  We 
cannot  say  that  the  damages  were  excessive.  The  amount 
of  recovery  in  actions  for  personal  injuries  rests  so  much  in 
the  discretion  of  juries,  that  Courts  will  not  disturb  their 
verdicts  on  the  ground  that  the  damages  are  excessive,  unless 
it  is  manifest  that  they  have  been  governed  by  passion,  par- 
tiality or  corruption  ;  and  to  draw  such  a  conclusion,  it  is  not 
enough  that  the  damages,  in  the  opinion  of  the  Court,  are 
too  high,  or  that  a  less  amount  would  have  been  a  sufficient 
satisfaction  for  the  injury.  It  must  be  apparent  at  first  blush 
that  the  damages  are  glaringly  excessive.  Coffin  v.  Coffin, 
4:  Mass.  1 ;  Coleman  v.  Southwick,  9  Johns.  45  ;  Com.  Dig. 
"  Damages,''''  E.  7.  {a) 

We  are  also  of  the  opinion,  that  the  Circuit  Court  decided 
correctly  in  admitting  the  evidence,  and  in  giving  the  instruc- 
tion. In  actions  of  this  kind,  the  condition  in  life,  and  cir- 
cumstances of  the  parties  are  peculia^'ly  the  proper  subjects 
for  the  consideration  of  the  jury  in  estimating  the  damages ; 
their  pecuniary  circumstances  may  be  inquired  into.  It  may 
be  readily  supposed  that  the  consequences  of  a  severe  per- 
sonal injury  would  be  more  xlisastrous  to  a  person  desti- 
tute of  pecuniary  resources,  and  dependant  wholly  on  his 
manual  exertions  for  the  support  of  himself  and  family,  than 
to  an  individual  differently  situated  in  life.  The  effect  of  the 
injury  might  be  to  deprive  him  and  his  family  of  the  comforts 
and  necessaries  of  life.  It  is  proper  that  the  jury  should  be 
influenced  by  the  pecuniary  resources  of  the  defendant. 
The  more  affluent,  the  more  able  he  is  to  remunerate  the 
party  he  has  wantonly  injured.  In  this  class  of  cases,  the 
jury  may  give  exemplary  damages,  not  only  to  compensate 
the  plaintiff",  but  to  punish  the  defendant.  (5)  The  standard  of 
damages  is  not  a  fixed  one,  applicable  to  all  cases,  but  is  to 

(a)  Blanchard  v.  Morris,  15  111.  R.  36. 

(b)  Foote  V.  Nichols,  28  111.  R.  186 ;  Hawk  v.  Ridgway,  33  111.  R.  475. 
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be  regulated  bj  the  circumstances  of  each  particular  case. 
Gralle  v.  Margrave,  3  Scam.  372 ;  Reed  v.  Davu,  4  Pick. 
216;  Lincoln  v.  S.  (&.  S.  Bail  Road,  23  Wend.  425. 

The  judgment  of  the  Circuit  Court  is  affirmed  with   costs. 

Judgment  affirmed. 


David  Atkins,  appellant,  v.  William  A.  Hinman,   appellee. 

Appeal  from  Schuyler. 

According  to  the  principles  of  common  law,  a  party  who  claims  title  to 
real  estate  by  virtue  of  a  sheriff's  sale,  must  produce  a  judgment  and  ex- 
ecution, which  authorized  the  sale,  before  he  can  read  the  sheriff's  deed 
as  evidence  of  title.  The  judgment  is  the  foundation  of  title,  and  if  void, 
the  proceedings  under  it  are  mere  nullities.  The  execution  is  the  partic- 
ular authority  to  the  sheriff  to  make  the  sale,  and  if  not  in  pursuance  of 
the  judgment,  the  acts  of  the  sheriff  are  unwarranted,  and  his  deed  vests 
no  title  in  the  purchaser,  {a)  These  principles  are  strictly  applicable  to 
sales  of  land  under  the  provisions  of  the  "^ci  concerning  the  public  i'eve- 
nue,^'  approved  February  26,  1839. 

In  an  action  of  ejectment  to  recover  the  possession  of  land,  purchased  at  a 
sheriff's  sale  for  taxes,  the  plaintiff",  in  order  to  substantiate  his  allegation 
of  title,  must  exhibit,  first,  a  valid  Judgment  against  the  land;  second,  a 
valid  precept  authorizing  the  sheriff  to  make  the  sale ;  and  third,  a  prop- 
er conveyance  of  the  land  from  the  sheriff.  These  are  essential  to  the 
validty  of  the  title,  and  none  of  them  can  be  dispensed  with,     {b) 

If  a  tract  of  land,  subject  to  taxation,  is  sold  for  taxes,  and  the  proceedings 
under  the  revenue  law  have  been  regular,  and  the  owner  has  failed  to 
redeem  within  the  time  limited  by  law,  then  the  whole  legal  and  equitable 
estate  is  vested  in  the  purchaser ;  a  new  and  perfect  title  is  established, 
and  superior  to  that  acquired  by  a  purchase  at  a  sheriff 's  sale  under  an 
ordinary  judgment,  where  the  purchaser  only  succeeds  to  the  title  which 
the  debtor  had  at  the  recovery  of  the  judgment. 

A  judgment  against  certain  lands  for  taxes  omitted  to  state  the  day  on 
which  the  collector  returned  his  delinquent  list  to  the  Circuit  Court,  and 
"that  the  taxes  thereon  remained  due  and  unpaid  on  the  day  of  the  date 
of  the  said  collector's  return."  At  a  subsequent  term,  on  motion  and 
proof,  the  judgment  was  permitted  to  be  amended  by  making  the  proper 
insertions  :  Hdd,  that  the  amendments  were  proper,  the  omissions  be- 
ing mere  matters  of  form  and  evidently  clerical  mistakes,  and  ought  not 
to  vitiate  the  judgment.     {r?j 

To  a  judgment  against  lands  for  non-payment  of  taxes,  it  was  objected  that 
it  was  not  originally  entitled  in  any  pending  suit,  the  judgment  having 
been  amended  by  adding  the  proper  caption  after  its  original  entry : 
Held,  that  the  entry  on  the  the  docket  was  not  a  necessary  part  of  the 
judgment. 

A  precept  for  the  sale  of  lands  for  taxes  showed  when  the  judgment  against 

(a)  Ante,  15L 

(6)  Pitkin  V.  Yaw,  13  111.  R.  252;  20  John.  R.  338. 

(c)  Pickett  T.  Hartsock,  15  111.  R.  282  and  note  ;  Young  v.  Thompson,  14  111.,  R.  380. 
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them  was  rendered,  the  description  of  the  land,  the  amount  of  taxes  and 
costs  on  each  tract,  and  for  what  year  due  and  unpaid,  and  the  order  of 
the  Court  directing  the  sale  :  Held,  that  it  was  a  substantial  compliance 
with  the  statute  requirements. 
By  the  forty  third  section  of  the  Revenue  Act  of  1839,  after  the  plaintiff 
has  produced  a  sheriff's  deed  founded  on  a  valid  judgment  and  precept, 
the  defendant  is  precluded  from  questioning  the  validity  of  the  title  ac- 
(juired  by  such  deed,  unless  he  first  show  that  he,  or  the  person  under 
whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for  taxes,  or 
that  the  title  was  obtained  from  the  United  States  or  this  State,  subse- 
quent to  such  sale.    (  ) 

Ejectment  in  the  Schuyler  Cn-cuit  Court,  brought  by  the 
appellee  against  the  appellant,  and  heard  before  the  Hon. 
Norman  H.  Purple  and  a  jury,  at  the  April  term  1844.  Ver- 
dict for  the  plaintiff  below,  and  judgment  thereon,  and  a  writ 
of  habere  facias  possessionem  awarded. 

The  material  portions  of  the  evidence  and  proceedings  are 
fully  stated  in  the  Opinion  of  the  Court. 

W.  A.  Minshall,  far  the  appellant. 

I.  The  judgment  and  order  of  sale  in  1840  is  void,  for 
not  pursuing  the  form  given  by  the  statute,  and  in  not  filling 
the  blanks  left  in  the  statutory  form  with  the  substantial  alle- 
gations of  the  time  at  which  the  Collector  made  his  return 
of  the  list  of  lands  delinquent  for  taxes,  and  in  not  further 
stating  "  and  that  the  taxes  thereon  remained  due  and  unpaid 
on  the  day  of  the  date  of  said  collectoi''' s  returnP  The  form 
in  this  proceeding  must  be  strictly  pursued,  and  the  facts  as 
to  the  return  of  the  Collector  at  the  time  specified  by  law, 
and  that  the  taxes  then  remained  due  and  unpaid  must  in 
this  summary  proceeding  affirmatively  appear  upon  the  face 
of  the  record  to  give  the  Court  jurisdiction.  The  order  of 
sale  without  these  facts  appearing  on  the  face  of  the  record 
is  not  voidable  only,  but  absolutely  void.  Thatcher  v.  PoweWs 
Lessee^  5  Peters'  Cond.  K.  28-31 ;  Stead's  Executors  v. 
Course^  2  Peters'  Cond.  E.  151-154,  and  notes;  McClung  v. 
Hoss,  4  Peters'  Cond.  E.  603-606 ;  BucJcmaster  v.  Carlin^  3 
Scam.  104 ;  Swiggart  v.  Harher  4  Scam.  364 ;  Garrett  v. 
Wiggins,  1  Scam.  335 ;  Hill  v.  Leonard,  4  Scam.  140 ;  Smith 
V.  Hileman,  1  Scam.  323-5 ;  Fitch  v.  Pinckard,  4  Scam.  70. 

(a)    Ante  119. 
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The  principles  maintained  by  these  cases  are  applicable  to 
all  the  proceedings  under  the  law  of  1839,  concerning  the 
title  prior  to  the  making  of  the  deed.  Hinman  y.  Pope,  1 
Gilman,  131 ;  Williams  v.  Peyton,  4  Peters'  Cond.  E.  395, 
396,  397. 

This  is  a  special  power  affecting  private  property  and  the 
officer  must  act  in  strict  conformity  to  the  law  giving  the 
power,  and  the  purchaser  is  bound  to  inquire  whether  the 
officer  has  so  acted.  2  Peters'  Cond.  P.  151,  before  cited; 
Gilbert  v.  Colwnbia  Turnpihe  Co.,  3  Johns.  Cases,  108 ; 
Darning  v.  Smith,  3  Johns.  Ch.  P.  344 ;  Pex  v.  Grohe,  1 
Cowper,  15-18, 

II.  The  order  of  the  Court  at  the  September  term  1844, 
amending  the  judgment,  order  of  sale  and  precept  of  1840, 
cannotshelp  it,  because  there  was  nothing  to  amend.  The 
previous  order  was  a  nullity ;  from  the  face  of  the  record  the 
Court  never  had  jurisdiction,  and  clearly  no  power  to  amend. 
Could  the  Court  in  this  kind  of  summary  proceeding  under 
a  special  statute,  which  prescribes  its  course,  and  that  com-se 
not  pursued  in  1840,  in  1844  make,  by  amendment,  ihailegal, 
which  before  was  illegal  and  void.  The  whole  proceeding 
was  corum  non  judice.  Thatcher  v.  PowelVs  Lessee,  5 
Peters'  Cond.  P.  28-31,  and  the  authorities  above  cited,  and 
particularly  the  cases  in  1  Scam.  323,  325  ;  3  Johns.  Cases, 
108,  and  3  Johns.  Ch.  Rep.  344  ;  1  Cowper  15-18. 

III.  The  Court,  by  the  Common  Law,  and  by  the  pro- 
visions of  our  statute,  had  no  power  or  right  over  the  judg- 
ment and  record  made  at  a  term  previous,  by  new  entries  to 
alter  or  change  the  record  at  a  subsequent  term  of  the  Court 
in  which  the  judgment  was  rendered.  1  Petersdorff's  Corp. 
Law  504,  537 ;  R.  L.  1833,  64,  §  5 ;  Gale's  Stat.  49,  §  5,  and 
533,  §  20  ;  Rev.  Stat.  49,  §  5.  After  the  term  is  ended,  clerical 
omissions  only  can  be  amended,  and  the  making  or  omitting 
an  order  in  the  order  book  is  a  judicial,  not  a  clerical  error. 
1  U.  S.  Dig.  157,  §§  354,  362,  364,"  365,  368,  371,  372,  374. 

The  amendment  was  substantial,  and  for  that  reason,  even 
in  an  ordinary  proceeding  between  parties  regularly  in 
Court,  could  not  have  been  made.     BotJcin  v.  Pichaway  Co., 
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Ohio  Cond.  E.  375.  The  thirtieth  section  of  the  Act  directs 
that  this  form  shall  be  pursued,  and  that  makes  the  form  in 
this  proceeding  substance. 

The  amendment  operates  to  the  prejudice  of  third  persons, 
not  parties  or  privies,  or  in  any  way  connected  with  the  par- 
ties to  the  suit  of  Pike  v.  Jlall,  it  being^  a  collateral  pro- 
ceeding, in  which  the  order  of  amendment  was  made.  And 
for  this  reason,  according  to  common  law  principles,  not 
allowable.  The  defendant  in  this  suit  never  had  any  notice 
of  the  application  to  amend  the  judgment,  which  he  would 
be  entitled  to,  if  the  proceedings  were  amendable.  But  not 
having  had  such  notice,  the  amendment  is  consequently  void 
as  to  him,  unquestionably.  An  amendment  will  never  be 
allowed,  when  it  will  operate  prejudicially  upon  the  rights 
of  third  persons.  Hart  v.  Pcwnore,  4  Maule  &  Selwyn  ;  1 
Petersdorff 's  Com.  Law,  503  ;  Hunter  v.  Todd,  1  Scam.  551. 

lY.  But  if  the  Court  had  power  to  make  the  amendment, 
and  the  judgment  and  order  of  sale  were  amendable  in  these 
particulars,  the  judgment  is  still  void  because  the  statement 
in  the  recital  of  the  judgment  as  amended,  "  that  the  Col- 
lector reported  the  delinquent  list  on  the  eighth  day  of  March, 
1840,  for  the  taxes  of  1839,"  if  true,  shows  that  the  Court 
had  no  jurisdiction.  There  then  being  no  term  of  the  Cir- 
cuit Court  for  the  county  of  Schuyler,  and  that  not  being 
the  time  fixed  by  law  for  holding  said  Court,  the  report  was 
not  made  in  pursuance  of  law,  and  therefore  void,  and  all  the 
subsequent  proceedings  thereon  founded.  Eevenue  Law 
1839,  12,  14,  §§  25,  27,  32.  The  further  amendment,  that 
the  taxes  remained  due  and  unpaid'  at  that  date,  would  also 
prove  unavailing,  as  the  report  is  to  be  made  to  a  term  of 
Court  which  was  not  held  until  afterwards.  See  same  sec- 
tions of  the  Act  of  1839  and  from  this  it  appears  that  the 
law  had  not  been  sufficiently  complied  w^ith  to  authorize  the 
Court  at  its  March  term  1840,  or  at  the  September  term 
1844,  to  render  anj  judgment  in  the  premises.  Laws  of  3  839, 
§§  25,  26,  27,  28,  29,  30,  31,  32. 

Y.  If  the  Court  had  the  power  to  amend,  the  amendment 
could  only  be  made  from   the  Collector's   report  and  notice, 
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with  the  advertised  list ;  and  in  reviewin^^  the  amendment 
with  a  view  to  inquire  and  ascertain  whether  there  was  any- 
thing to  amend  by,  we  insist  that  the  Court  ought  to  have 
examined  the  original  report  of  the  Collector  and  advertised 
list  with  the  notice  on  file,  to  see  if  the  foundation  is  laid  to 
enter  a  judgment  before  an  amendment  could  be  made.  For 
the  purpose  of  showing  that  no  such  foundation  was  laid,  at 
the  March  term  1840,  we  ofiered  on  the  trial  of  this  cause, 
in  connection  with  the  question  of  amendment,  the  Patent 
and  advertised  list  and  notice,  showing  that  the  lands  in 
question  were  not  listed  in  the  name  of  the  Patentee,  nor 
advertised  in  giving  the  notice  as  the  statute  requires.  The 
notice  fixing  the  second  Monday  of  April,  1840,  as  the  time 
of  sale,  when  the  twenty  sixth  section  of  the  Act  requires 
the  sale  to  be  advertised  to  take  place  on  the  second  Monday- 
next  succeeding  the  term  of  the 'Court  at  which  judgment 
was  rendered,  and  also  to  show  that  the  land  in  controversy 
was  not  described  in  the  advertisement.  And  if  it  appeared 
from  the  report,  which  is  the  fact,  that  the  land  was  not 
listed  as  the  law  required,  or  not  described,  or  that  the 
notice  was  otherwise  not  in  accordance  with  the  law,  the 
Court  had  no  jurisdiction  to  enter  the  judgment  against  the 
land  in  controversy,  and,  therefore,  no  power  or  authority  to 
make  the  amendment. 

YI.  The  same  reasons  and  pi-inciples  of  law  apply  to  the 
precept  offered  in  evidence  herein  with  others,  following,  to 
wit :  The  precept  by  the  thirty  first  section  of  the  Act  of 
1839,  is  to  be  a  copy  of  the  Collector's  report,  together  with 
the  order  of  the  Court  thereon,  &c., — the  form  of  which  is 
prescribed  by  the  statute  and  specially  directed  to  be  pur- 
sued. §§  29,  30,  31.  In  this  the  precept  is  void,  because  it 
does  not  copy  the  judgment  as  it  originally  was,  nor  is  it  a 
copy  of  the  judgment  as  amended.  The  precept  recites  that 
the   Collector   returned   his   report   to    the  Circuit  Court  of 

said  county,  on  the day  of  April,  1840 ;  the  judgment 

reciting  that  it  was  made  on  the  eighth  day  of  March,  1840, 
thus  showing  the  Collector's  report  to  have  been  made  at  a 
time  subsequent  to  the  entry  of  the  judgment  of  the  Court, 
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when,  by  law,  the  report  must  precede  the  judgment ;  and  by 
the  certificate  of  the  clerk  of  the  Court  to  the  precept  it 
appears  that  the  report  of  the  Collector  was  made  at  a  lime 
different  from  either  the  amended  judgment  or  the  amended 
precept,  that  time  being  the  sixteenth  day  of  March,  1840. 
This  process  to  be  vahd  must  show  on  its  face  that  such  a 
judgment  was  rendered  by  a  competent  Court  as  will  justify 
its  emanation,     Hinman  v.  Pojpe^  1  Gilman,  131, 

VII,  The  order  of  the  Court  in  1844,  amending  the  judg- 
ment and  precept,  does  not  authorize  the  precept  to  be 
amended  in  this  particular,  nor  is  the  precept  amended  in 
the  particular  manner  required  by  the  order  of  amendment 
by  inserting  the  words,  "  and  that  the  taxes  thereon  remained 
due  and  unpaid,  on  the  day  of  the  date  of  the  said  Collec. 
tor's  return." 

VIII.  The  judgment  and  precept  originally  if  held  to  be 
good,  notwithstanding  the  preceding  objections,  yet  are  void  ; 
in  this  case  there  being  no  description  in  the  judgment  or 
precepts  of  the  lands  in  controversy,  and  it  not  appearing  in 
the  caption  of  the  Collector's  report  as  recited  in  the  judg- 
ment and  precept,  nor  any  thing  appearing  upon  the  report 
opposite  to,  or  in  connection  with  the  name  of  the  Patentee 
or  present  owner,  designating  in  what  section,  township  and 
range,  said  land  is  situated,  they  are  for  this  reason  void  as 
against  this  land,  and  as  such  lay  no  foundation  for  the  intro- 
duction of  the  sheriff's  deed, 

IX,  There  being  no  foundation  laid  for  the  deed  by  the 
introduction  of  a  legal  judgment  and  precept,  under  the  tax 
law  of  1839,  against  the  lands  in  controversy,  the  deed  should 
have  been  exchided.     Hinman  v,  Pcype^  1  Gilman,  131, 

X.  We  had  the  right  to  show  by  way  of  rebutting  the 
statutory  prima  facie  character  of  the  deed,  to  prove  that 
the  land  in  question  was  not  listed  in  the  manner  required 
by  law,  nor  advertised  as  required  by  the  twenty  sixth  sec- 
tion of  the  Act  of  1839,  and  for  this  purpose  the  Patent  and 
advertised  list  and  notice  were  offered.  The  Court  admitted 
the  Patent,  but  excluded  the  advertisement  and  notice,  and 
thereby  prevented  us  from  comparing  the  lands  advertised 
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with  the  land  described  in  the  Patent,  and  also,  from  asking 
instructions  to  the  jury  as  the  effect  of  the  evidence  so 
offered. 

S.  T.  Logan,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Teeat,  J.*  This  was  an  action  of  ejectment  commenced 
in  the  Schuyler  Circuit  Court  by  William  A.  Hinman  against 
David  Atkins,  for  the  recovery  of  the  south  half  of  section 
five  (5),  in  township  three  (3)  north  of  range  four  (4)  west. 
On  the  trial  before  a  jury,  the  plaintiff  offered  to  read  in  ev- 
idence, from  the  records  of  the  Schuyler  Circuit  Court,  a 
judgment  entered  thereon  at  the  March  term  1840,  in  the 
words  and  figures  following,  to  wit : 

"  State  of  Illinois,      )  ^^ 

Schuyler  county,  )  '  Whereas  John  G.  McHatton, 
Collector  of  said  county,  returned   to  the  Circuit  Court   of 

said  county  on  the day  of ,  1840,  the  following  tracts 

and  parts  of  tracts  of  land  as  having  been  assessed  for  taxes 
by  the  Assessor  of  said  county  of  Schuyler,  for  the  year 
1839,  and  that  the  respective  owner  or  owners  have  no  goods 
and  chattels  on  which  the  said  collector  can  levy  for  the 
taxes,  interest  and  costs  due  and  unpaid  on  the  following  de- 
scribed lands,  to  wit : 
"List  of  lands  and  other  real  estate  situate  in  the  county  of 

Schuyler,  and  State   of    Illinois,  on   which    taxes  remain 

due  and  unpaid  for  the  year  herein  set  forth. 

(And  among  others  are  the  following :) 


Patentee. 
Leonard  Mitchell 
Robert  Long 
James  Jenkins 
John  Coleby 
Martha  James  hrs 


Present  owner. 
N.  Y.  &  B.  Land  Co. 

do 
ni.  Land  Co. 
John  Fleming. 
111.  Land  Co. 


Description. 
N.  E.  4, 1  S.  1  W. 
N.  W.  4,  "      " 
S.  E.  1,  3  N.  4  W. 
S.  E.  4,    "      " 
S.1^5,     ■'      " 


Acr's 

Y'r. 

Val. 

Tax. 

C'sts 

160 

1839 

800 
640 
240 
960 

4.80 
3.84 
144 
5.76 

16 

320 

" 

1920 

11.52 

" 

Total 
4.96 
4.00 
1.60 
5.72 

11.68 


"And  whereas  due  notice  has  been  given  of  the  intended 
application  for  a  judgment  against  said  lands,  and  no  owner 
hath  appeared  to  make  defence  or  show  cause  why  judgment 
should  not  be  entered  against  the  said  lands  for  the  taxes,  in- 


*  Wilson,  C.  J.,  did  not  sit  in  this  case. 


44:4 


SUPEEME  COURT. 


Atkins  V.  Hinman. 


terest  and  costs  due  and  unpaid  thereon  for  the  year  or  years 
herein  set  forth  :  Therefore,  it  is  considered  by  the  Court  that 
judgment  be,  and  is  hereby  entered  against  the  aforesaid 
tracts  of  lands  and  parts  of  tracts  of  land  in  the  name  of  the 
State  of  Illinois,  for  the  sum  annexed  to  each  tract  or  parcel 
of  land,  being  the  amount  of  taxes,  interest  and  costs  due  sev- 
erally thereon.  And  it  is  ordered  by  the  Court,  that  the  said 
several  tracts  of  land,  or  so  much  thereof  us  shall  be  suflflcient 
of  each  of  them,  to  satisfy  the  amount  of  taxes,  interest  and 
costs  annexed  to  them  severally,  be  sold  as  the  law  directs." 
The  plaintiff  also  offered  in  evidence  a  precept  issued  on 
the  aforementioned  judgment,  as  follows : 
State  of  Illinois, 


Schuyler    county, 


ss. 


Whereas  John  G.  McBLatton, 


Collector  of  said  county,  returned  to  the  Circuit  Court  of  said 

county  on  the day  of  April,  1840,  the   following   tracts 

and  parts  of  tracts  of  land  as  having  been  assessed  for  taxes 
by  the  Assessor  of  said  county  of  Schuyler,  for  the  year  1839, 
and  that  the  respective  owner  or  owners  have  no  goods  and 
chattels  within  his  county  on  which  the  said  Collector  can 
levy  for  the  taxes,  interest  and  costs  due  and  unpaid  on  the 
following  described  lands,  to  wit : 

(And  among  others  are  the  following :) 


s 

1 

s 

"s^ 

Eci 

. 

.2 

S.je 

S 

1 

S 

E 

E 

i 

2 

1? 

i 

r^ 

1 

i. 

S, 

eu 

o 

H 

O       triS 

o 

r( 

Uon'd    Mitchell 

N.  Y  &  B.  Land  Co. 

N.   E.  4,  1  S.  1  W. 

IGO 

WX) 

4.8(1 

1 

4.9G 

c 

0.(12 

Lamb&  Duniap 

25 

6.27 

do 

N.W.  4,     "       " 

64(1 

a.K4 

do 

4.UI1 

4.(J0 

Lumb  &  Dunlap 

4.31 

James  Jenkins 

111,  Land  Co. 

S.  E.  1,  3  N,  4  W. 

114(1 

1.44 

do 

1.60 

1.06 

Lamb  &  Dunlbi) 

bot  160 

" 

IW 

John   Ookbj 

S.  E.4,      '• 

ilOO 

!),7H 

do 

6.72 

" 

J.A.4W-B.  ricmini! 

botl40 

6.03 

Martha  James  hrs 

111.  Land  Co. 

S.JiS,     '■        " 

sm 

laau 

u.6a 

11.68 

William  A.  Hinmai] 

bot  320 

"And  whereas  due  notice  has  been  given  of  the  intended 
application  for  a  judgment  against  said  lands,  and  no  owner 
hath  appeared  to  make  defence,  or  show  cause  why  judg- 
ment should  not  be  entered  against  the  said  lands,  for  the 
taxes,  interest  and  costs  due  and  unpaid  thereon,  for  the 
year  herein  set  forth.  Therefore,  it  is  considered  by  the 
Court,  that  judgment  be  and  is  hereby  entered  against  the 
aforesaid  tracts  of  land,  and  parts  of  tracts  of  land  in  the 
name  of  the  State  of  Illinois,  for  the  sum  annexed  to  each  tract 
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or  parcel  of  land,  being  the  amount  of  taxes,  interest  and 
costs  due  severally  thereon.  And  it  is  ordered  by  the  Court, 
that  the  said  several  tracts  of  land,  or  so  much  thereof  as 
shall  be  sufficient  of  each  of  them  to  satisfy  the  amount  of 
taxes,  interest  and  costs  annexed  to  them  severally,  be  sold, 
as  the  law  directs. 

State  of  Illinois,    ) 

Schuyler  county,  j  '  I,  Robert  A.  Glenn,  clerk  of  the 
Circuit  Court  in  and  for  said  county  and  State,  do  hereby 
certify  that  the  foregoing  is  a  correct  copy  of  the  list  of  lands 
reported  to  said  Court,  as  delinquent  for  taxes  for  the  year 
1839,  at  the  term  of  said  Court  held  at  Rushville,  in  and  for 
said  county,  commencing  on  Monday,  the  sixteenth  day  of 
March,  A.  D.  1840,  together  with  the  order  of  the  said  Court 
thereon.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  at  Rushville,  this 
eighth  day  of  April,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty. 

Robert  A.  Glenn,  clerk." 

And  on  which  precept  was  the  following  return : 

"By  virtue  of  the  foregoing  process  to  me  directed  and 
delivered  by  the  clerk  of  the  Circuit  Court  of  Schuyler 
county,  Illinois,  I  did,  on  the  thirteenth,  fourteenth,  fifteenth, 
and  sixteenth  days  of  April,  A.  D.  1840,  expose  to  public 
sale  at  the  Court  House  door  in  Rushville  in  said  county,  all 
the  following  tracts  and  parts  of  tracts  of  land  and  town  lots, 
for  the  amount  of  tax  and  costs  due  thereon  for  the  year,  A. 
D.  1839 ;  against  which  judgment  was  rendered,  except  such 
as  are  marked  paid,  each  lot  sold  separately  and  struck  off 
to  the  person  whose  name  is  set  opposite  the  same,  as  will 
more  fully  be  shown  by  reference  to  the  record  of  the  clerk 
of  the  County  Commissioners'  Court. 

Given  under  my  hand  this  twentieth  day  of  April,  A.  D. 
1840. 

John  G.  McHatton,  sheriff." 

And  in  connection  with  the  judgment  and  precept,  the 
plaintiff  offered  in  evidence  an  order  of  the  Schuyler  Circuit 
Court  made  at  the  September  term  1844,  in  the  words  fol- 
lowing, to  wit : 
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"  Pike  V.  Hall.  In  ejectment.  In  this  cause,  a  motion  was 
made  by  the  defendant  to  amend  a  judgment  in  this  Court 
and  the  proofs  therein,  in  a  suit  for  taxes,  wherein  the  Peo- 
ple of  the  State  of  Illinois  are  plaintiffs,  and  Leonard  Mitch- 
ell and  others  are  defendants,  docketed  at  the  March  term  of 
this  Court,  in  the  year  1840,  for  the  taxes  of  1839,  when  on 
argument  of  counsel,  it  is  ordered  that  said  judgment  record 
be  so  amended  as  to  direct  in  said  record  a  caption  of  the  fol- 
lowing words :  "  State  of  Illinois  v.  Leonard  Mitchell  and 
others ;  suit  for  taxes."  And  on  the  fifth  line  of  said  judg- 
ment, to  insert  in  the  blanks  of  said  line,  so  as  to  read  on  the 
"  eighth  day  of  March,  1840  ;  and  on  the  ninth  line  of  said 
record,  after  the  figures,  "1839"  to  insert  the  words  "and 
that  the  taxes  thereon  remained  due  and  unpaid  on  the  day 
of  the  date  of  said  Collector's  return."  And  it  is  further 
ordered  that  the  precept  issued  by  the  clerk  of  the  said 
Court,  on  said  judgment,  be  so  amended  as  to  insert  on  the 
sixth  line  of  said  precept,  after  the  figures  "1839  "  the  words 
"  and  that  the  taxes  thereon  remained  due  and  unpaid  on  the 
day  of  the  date  of  the  said  Collector's  return." 

The  plaintiflf  then  offered  in  evidence  a  deed  from  the 
sheriff"  of  Schuyler  county  for  the  premises  in  controversy 
as  follows : 

"  Know  all  men  by  these  presents,  that  whereas  at  the 
March  term  1840,  of  the  Circuit  Court  of  Schuyler  county 
Illinois,  a  judgment  was  obtained  in  said  Court  in  favor  of 
the  State  of  Illinois,  against  the  whole  of  a  certain  tract  of 
land,  being  the  south  half  section  No.  five,  of  township 
three  north,  of  range  four  west  containing  three  hundred 
and  twenty  acres  situate  in  the  county  of  Schuyler  and 
State  of  Illinois,  for  the  sum  of  eleven  dollars  and  seventy 
four  cents,  being  the  amount  of  taxes,  interest  and  costs  as- 
sessed upon  said  tract  of  land  for  the  year  1839,  and  whereas 
on  the  fifteenth  day  of  April,  1840, 1,  John  G.  McHatton,  sher- 
iff of  the  county  aforesaid  by  virtue  of  a  precept  issued  out 
of  the  Circuit  Court  of  the  county  aforesaid,  dated  the  eighth 
day  of  April,  1840,  and  to  me  directed,  did  expose  to  public 
sale  at  the  door  of  the  Court  house  in  the  county  aforesaid, 
in  conformity  with  all  the   requisitions  of  the  statute  in  such 
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case  made  and  provided,  the  tract  of  land  above  described 
for  the  satisfaction  of  the  judgment  so  rendered  as  aforesaid, 
and  whereas  at  the  time  and  place  aforesaid,  William  A. 
Hinman,  of  the  county  of  Schuyler  and  State  of  Illinois, 
having  offered  to  pay  the  aforesaid  sum  of  eleven  dollars 
and  seventy  four  cents  for  three  hundred  and  twenty  acres, 
being  the  whole  of  the  tract  of  land  above  described,  which 
was  the  least  quantity  bid  for,  the  said  tract  of  land  was 
stricken  off  to  him  at  that  price.  Now,  therefore,  I,  John 
G.  McHatton,  sheriff  as  aforesaid,  for  and  in  consideration 
of  the  said  sum  of  eleven  dollars  and  seventy  four  cents,  to 
me  in  hand  paid  by  the  said  William  A.  Hinman,  at  the  time 
of  the  aforesaid  sale,  and  by  virtue  of  the  statute  in  such 
cases  made  and  provided,  have  granted,  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain  and  sell  unto  the 
said  William  A.  Hinman,  his  heirs  and  assigns,  the  whole  of 
the  south  half  of  section  No.  five  (5),  of  township  No.  three 
north,  of  Range  No.  four  west,  containing  three  hundred  and 
twenty  acres  of  land,  situate  in  the  county  of  Schuyler  and 
State  of  Illinois  as  aforesaid,  to  have  and  to  hold  unto  him 
the  said  Wilham  A.  Hinman  his  heirs  and  assigns  forever, 
subject  however  to  all  the  rights  of  redemption  provided  by 
law.  In  witness  whereof,  I,  John  G.  McHatton,  sheriff  of 
the  said  county  as  aforesaid,  by  virtue  of  the  authority  afore- 
said, have  hereunto  subscribed  my  name  and  affixed  my 
seal  this  twenty  fifth  day  of  April,  1842. 

John  G.  McHatton,  Sheriff,  [l.  s.] 

of  Schuyler  county,  Illinois. 

The  deed  was  duly  acknowledged  on  the  thirtieth  of  April, 
1842,  before  the  clerk  of  the  County  Commissioners'  Court 
of  Schuyler  county,  and  the  proper  certificate  thereof  in- 
dorsed on  the  deed.  The  defendant  objected  to  the  intro- 
duction of  all  the  foregoing  evidence,  but  the  objection  was 
overruled  by  the  Court,  and  the  testimony  read  to  the  jury, 
to  which  the  defendant  excepted.  The  plaintiff  then  proved, 
that  the  defendant  was  in  the  possession  of  the  premises  at  the 
institution  of  the  suit,  and  closed  his  case. 

The  defendant  then  read  in  evidence  a  Patent  from  the 
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XTnited  States,  dateQ  the  seventh  of  November,  1818,  con- 
veying the  premises  in  question  to  Martha  James,  mother 
and  only  heir  at  law  of  David  James  deceased. 

The  defendant  then  ofi'ered  to  read  in  evidence  the  adver- 
tisement and  notice  of  the  collector,  for  the  purpose  of 
showing  that  the  land  was  not  listed  and  advertised  in  pur- 
suance of  law,  to  the  introduction  of  which  testimony  the 
plaintiff  objected,  and  the  Court  sustained  the  objection,  and 
the  defendant  excepted.  'No  further  testimony  was  offei'ed 
on  either  side.  The  jury  found  the  issue  in  favor  of  the 
plaintiff,  and  judgment  was  entered,  that  the  plaintiff  recover 
the  premises  in  controversy,  and  have  his  writ  of  hahere 
facias  ^possessionem. 

The  defendant  prosecuted  an  appeal  to  this  Court,  and 
now  assigns  for  eiTor,  the  decisions  of  the  Circuit  Court,  in 
admitting  the  evidence  objected  to  by  him,  and  in  excluding 
the  evidence  offered  by  him. 

According  to  the  principles  of  the  common  law,  a  party  who 
claims  title  to  real  estate  by  virtue  of  a  sheriff's  sale,  must 
produce  a  judgment  and  execution  which  authorized  the  sale, 
before  he  can  read  the  sheriff" 's  deed  as  evidence  of  title. 
The  judgment  is  the  foundation  of  the  title,  and  if  void,  the 
proceedings  under  it  are  mere  nullities.  The  execution  is 
the  particular  authority  to  the  sheriff  to  make  the  sale,  and 
if  not  in  pursuance  of  the  judgment,  the  acts  of  the  sheriff 
are  unwarranted  and  his  deed  vests  no  title  in  the  pui'chaser. 
This  Court  decided  in  the  case  of  Hinman  v.  Pope.,  1  Gil- 
man,  131,  that  these  principles  are  strictly  applicable  to  the 
sales  of  land  under  the  provisions  of  the  "  Act  concerning 
the  Public  Revenue^''  approved  Febniary  26th,  1839.  The 
plaintiff,  therefore,  in  an  action  of  ejectment  to  recover  the 
possession  of  land  which  he  has  purchased  at  a  sheriff's  sale 
for  taxes,  in  order  to  substantiate  his  allegation  of  title,  must 
exhibit,  first.,  a  valid  judgment  against  the  land  ;  second.,  a 
valid  precept  authorizing  the  sheriff  to  make  the  sale ;  and 
third.,  a  proper  conveyance  of  the  land  from  the  sheriff. 
These  are  essential  to  the  validity  of  the  title ;  none  of 
them  can   be   dispensed   with.     When   these   requisites  are 
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shown,  the  plaintijff  may  safely  rest  his  case,  and  it  must 
prevail  unless  overthrown  by  his  adversary.  He  is  not 
required  to  go  back  to  the  judgment  and  show  that  a  par- 
ticular person  had  title  to  the  land,  either  at  the  time  of  the 
assessment  or  at  the  rendition  of  the  judgment.  The  judg- 
ment is  against  the  land  and  not  against  a  particular  indi- 
vidual. The  land  itself  is  sold  and  not  a  particular  interest 
in  it.  If  the  land  was  subject  to  taxation,  and  the  proceedings 
under  the  revenue  law  have  been  regular,  and  the  owner  has 
failed  to  redeem  within  the  time  limited  by  the  law,  then, 
the  whole  legal  and  equitable  estate  is  vested  in  the  purcha- 
ser. A  new  and  perfect  title  is  established.  This  results 
from  the  paramount  authority  of  the  State  to  levy  taxes  on 
property  within  its  limits  and  coerce  the  payment  by  sub- 
jecting the  property  to  sale.  It  is  one  of  the  necessary  and 
inherent  rights  of  the  soverign  power.  This  case,  therefore, 
is  not  like  the  one  of  a  sale  under  an  ordinary  judgment, 
where^  the  purchaser  only  succeeds  to  the  title,  which  the 
,  debtor  had  at  the  recovery  of  the  judgment. 

We  now  proceed  to  inquire,  whether  the  judgment  and 
subsequent  proceedings  were  properly  admitted  in  evidence 
in  the  present  case. 

The  form  of  the  judgment  is  given  in  the  twenty  ninth 
section  of  the  Act  before  referred  to,  and  the  thirtieth  sec- 
tion declares,  that  such  form  "  shall  be  pursued  as  near  as 
the  nature  of  the  case  will  permit."  The  judgment  in  ques- 
tion, as  originally  entered,  is  in  some  respects  variant  from 
the  prescribed  form.  The  day  on  which  the  Collector  re- 
turned the  delinquent  list  to  the  Circuit  Court  is  left  blank  ; 
and  the  statement,  "  that  the  taxes  thereon  remained  due  and 
unpaid  on  the  day  of  the  date  of  the  said  Collector's  return," 
is  omitted.  These  are  the  only  omissions  in  the  judgment. 
The  commencement  or  caption  of  the  Collector's  report  is 
copied  into  the  judgment.  With  these  exceptions,  the  judg- 
ment is  in  the  required  form.  The  form  of  the  Collector's 
report  is  prescribed  in  the  twenty  fifth  section,  and  the  cap- 
tion furnishes  the  only  evidence  of  the  non-payment  of  taxes. 
In  this  case  it  is   carried  into  the  record  and  made  part  of 
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the  judgment.  The  evidence  upon  which  the  Court  acted 
in  this  particular  is  inserted  in  the  judgment,  instead  of  the 
legal  conclusion  resulting  from  the  evidence.  The  report 
shows  the  non-payment  of  the  taxes,  and  to  this  extent  the 
report  is  adopted  as  part  of  the  judgment.  The  judgment 
shows  as  fully  that  the  taxes  were  due  and  unpaid,  as  if  it 
contained  the  precise  language  of  the  statute.  This  is 
equivalent  and  sufficient.  The  mere  failure  to  insert  the 
day  on  which  the  report  was  presented,  ought  not  to  invali- 
date the  judgment.  The  twenty  fifth  section,  as  changed 
by  the  fourth  section  of  the  Act  of  February  1st,  1840, 
requires  the  Collector  to  file  his  report  five  days  previous  to 
the  first  day  of  the  term  of  the  Court.  The  presumption  of 
the  law  is,  that  he  performed  his  duty  in  this  respect.  The 
provisions,  however,  is  directory  to  the  Collector,  and  his 
failure  to  comply  with  it  literally  does  not  affect  the  juris- 
diction of  the  Court.  It  is  enough  for  this  purpose,  that  the 
report  is  made  before  the  case  is  heard  and  the  judgment 
pronounced.  The  judgment  states  that  the  report  was  pre- 
sented, but  omits  to  state  on  what  precise  day.  The  report 
was  before  the  Court,  and  was  the  foundation  of  its  judg- 
ment. Tne  judgment  shows  on  its  face,  that  all  of  the  mate- 
rial requisitions  of  the  statute  were  complied  with.  The 
year  for  which  the  taxes  were  assessed ;  the  description  of 
the  land  and  the  amount  of  the  taxes  on  each  tract ;  the  fact 
that  the  Collector  was  unable  to  obtain  payment  of  the  taxes, 
by  the  seizm-e  and  sale  of  the  personal  property  of  the 
owners,  and  the  compliance  with  the  law,  by  the  Collector  in 
making  the  proper  return,  and  in  giving  the  requisite  notice 
of  the  application  for  judgment,  all  clearly  appear  from  the 
judgments  The  omissions  and  variations  in  the  judgment 
are  merely  in  matters  of  form,  and  evidently  clerical  mis- 
takes, which  ought  not  to  vitiate  the  judgment,  especially 
when  it  is  apparent  from  the  face  of  the  proceeding  that  the 
Court  had  jurisdiction  of  the  subject  matter,  and  proceeded 
to  make  the  proper  adjudication.  Another  objection  taken 
to  the  judgment  is,  that  it  is  not  entitled  in  any  pending  suit. 
The  application  for  judgment  is  required  by  the  twenty 
eight  section  to  be  entitled  in  a  particular  way,  and  placed 
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at  the  head  of  the  common  law  docket.  The  object  of  this 
requisition  is  to  bring  the  matter  directly  to  the  notice  of 
the  Court,  that  it  may  dispose  of  it  before  progressing  with 
the  trial  of  causes.  The  entry  in  the  docket  is  not  a  neces- 
sary part  of  the  judgment. 

Again,  it  is  insisted,  that  the  judgment  is  void  as  it  respects 
the  tract  of  land  in  controversy,  because  the  township  and 
range  are  not  given.  There  is  no  just  foundation  for  this 
objection.  The  marks  which  follow  the  section,  clearly  refer 
to  the  township  and  Tange  of  the  two  preceding  tracts,  {a)  This 
reference  makes  the  description  complete,  and  places  the 
matter  beyond  all  dispute.  The  judgment,  as  originally  en- 
tered, was  valid,  irrespective  of  the  amendments  subsequent- 
ly made.  The  order,  however,  allowing  the  amendments, 
was  proper.  They  were  only  the  correction  of  clerical  mis- 
takes, and  could  prejudice  no  persons  rights.  They  brought 
no  new  matter  into  the  case.  The  time  when  the  report  was 
presented  could  at  once  be  ascertained  by  reference  to  the 
indorsement  of  the  clerk,  on  receiving  it ;  and  the  report  and 
judgment  both  furnished  the  evidence  to  authorize  the  other 
amendment.  The  amendments  gave  no  additional  efficacy 
to  the  proceedings,  but  put  them  in  stricter  conformity  to 
the  provisions  of  the  statute. 

What  has  been  said  respecting  the  judgment,  is  equally 
applicable  to  the  precept,  and  disposes  of  most  of  the  objec- 
tions to  it.  The  thirty  first  section,  as  modified  by  the  ninth 
section  of  the  Act  of  February  1st  1840,  requires  the  clerk 
to  make  out,  under  the  seal  of  the  Court,  a  copy  of  the  judg- 
ment, and  declares  that  it  shall  constitute  the  process  on 
which  the  land  shall  be  sold.  This  was  substantially  com- 
plied with  in  the  present  case.  The  precept  shows  when  the 
judgment  was  rendered,  the  description  of  the  land,  the 
amount  of  taxes  and  costs  on  each  tract,  and  for  what  year 
due  and  unpaid,  and  the  order  of  the  Court  directing  the 
sale.  The  statement  that  the  report  was  made  in  April  is 
manifestly  a  mistake,  for  the  precept  shows  that  the  judg- 
ment was  rendered  in  March,  on  a  report  made  previously. 

The   forty  second  section  gives  the  form  for  the  sheriff's 

(a)  Jackson  v.  Cummings,  15  111.  B.,  463. 
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deed ;  the  deed  in  this  case,  strictly  pursues  the  form,  and 
states  correctly  the  precise  proceedings.  The  judgment 
and  precept  being  valid,  the  deed  was  not  obnoxious  to  any 
just  exception. 

It  is  the  opinion  of  the  Court  that  the  judgment,  precept 
and  deed  were  properly  admitted  in  evidence,  and  that  these, 
with  the  additional  proof  that  the  defendant  was  in  the  pos- 
session of  the  premises  at  the  commencement  of  the  suit, 
made  out  aprimafacie  case  on  the  part  of  the  plaintiff. 

In  dismissing  the  various  objections  taken  to  these  proceed- 
ings, I  cannot  forbear  the  remark  that  they  are  purely  tech- 
Dical.  The  duty  of  every  citizen  to  contribute,  in  proportion 
to  the  value  of  his  estate,  towards  the  support  of  the  Govern- 
ment which  protects  him  in  the  enjoyment  of  his  rights,  must 
be  acknowledged  by  all.  The  present  revenue  laws  are 
liberal  in  their  character ;  the  rate  of  taxation  is  uniform  and 
reasonable;  the  tax  payer  can  readily  ascertain  the  amount 
he  is  required  to  pay.  He  has  several  months  in  which  to 
make  payment  after  his  property  is  assessed.  If  he  omit  to 
pay,  and  his  land  is  sold,  he  has  still  the  right  to  redeem 
within  two  years  from  the  sale.  If,  after  all  this  delay,  he 
suffers  his  title  to  be  transferred  to  the  purchaser,  the  loss 
must  be  attributed  to  his  gross  disregard  of  his  duties  and 
interests,  and  not  to  the  fault  or  injustice  of  the  law.  He 
should  not,  then,  be  permitted  to  defeat  the  title  of  the  pur- 
chaser, by  interposing  mere  technical  objections.  If  allowed 
to  do  it,  he  is  enabled  to  take  advantage  of  his  own  laches 
and  wrong,  not  only  to  defeat  the  claim  of  the  purchaser,  but 
to  avoid  altogether  the  payment  of  his  share  of  the  public 
burdens.  Where  all  the  material  requisitions  of  the  laws 
have  been  substantially  complied  with,  Courts  should  not 
hesitate  to  sustain  rights  fairly  acquired  under  them.  It  is 
time  that  the  object  and  design  of  these  enactments  should 
be  regarded.  Judges  should  not  be  on  the  alert  to  discover 
frivolous  objections,  and  resort  to  mere  technical  rules  to 
sustain  them,  in  order  to  defeat  the  claim  of  apurchaser.  Such 
objections  are  generally  insisted  on,  and  have  in  some  instan- 
ces been  countenanced  by  the  Courts.     They  proceed  from  a 
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one  sided  view  of  the  subject.  The  allegation  that  the  land 
is  sacrificed  for  a  trifle,  and  the  purchaser  is  acquiring  acres 
for  cents,  is  alone  regarded,  while  the  obligations  of  the  tax 
payer  and  the  rights  of  the  Government  are  not  considered. 
If  the  proceedings  under  these  laws  are  to  be  subjected  to 
mere  technical  tests,  taxes  will  remain  unpaid,  individuals 
will  cease  to  bid  at  sales,  and  thus  the  principal  object  of 
the  laws  may  be  frustrated.  But,  if  on  the  other  hand,  by 
the  application  of  reasonable  rules,  some  assurance  is  given 
that  the  titles  will  be  sustained,  the  taxes  will  be  generally 
paid,  the  competition  at  the  biddings  will  be  increased,  and 
instead  of  whole  tracts  of  land  being  sold  to  pay  the  taxes 
due  upon  it,  small  portions  only  will  suffice. 

The  only  remaining  question  to  be  considered  is,  whether 
the  Circuit  Court  erred  in  rejecting  the  evidence  offered  by 
the  defendant. 

As  we  have  already  observed,  the  plaintiff  made  out  a 
prima  facie  case.  It  must  prevail  unless  successfully  assailed 
by  the  defendant ;  the  forty  third  section  of  the  Act  under 
which  these  proceedings  were  had,  as  modified  by  the  sev- 
enty third  section  of  the  Act  of  March  3d,  1845,  after  provi- 
ding that  the  sheriff' 's  deed  shall  be  prima  facie  evidence  of 
certain  facts,  proceeds  to  declare,  that  "  in  controversies  and 
suits  involving  the  title  to  land  claimed  and  held  under  and 
by  virtue  of  a  deed  executed  by  the  sheriff  as  aforesaid,  the 
person  claiming  title,  adverse  to  the  title  conveyed  by  such 
deed,  shall  be  required  to  prove,  in  order  to  defeat  the  said 
title,  either  that  the  said  land  was  not  subject  to  taxation  at 
the  date  of  the  sale ;  that  the  taxes  had  been  paid ;  that  the 
land  had  never  been  listed  and  assessed  for  taxation  ;  or  that 
the  same  had  been  redeemed,  according  to  the  provisions  of 
this  Act,  and  that  such  redemption  was  had  or  made  for  the 
use  and  benefit  of  persons  having  the  right  of  redemption 
under  the  laws  of  the  State.  But  no  person  shall  be  permitted 
to  question  the  title  acquired  by  a  Collector's  deed,  without 
first  showing  that  he  or  she,  or  the  person  under  whom  he  or 
she  claims  title,  had  title  to  the  lands  at  the  time  of  the  sale, 
or  that  the  title  was  obtained  ivDm  the  United  States  or  this 
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State,  after  tlie  sale,  and  that  all  taxes  due  upon  the  lands, 
have  been  paid  by  such  person,  or  by  their  agent,  or  the  per- 
son under  whom  he  claims  title  as  aforesaid." 

According  to  the  provisions  of  this  section,  after  the  plaintiff 
has  produced  a  sheriff's  deed  founded  on  a  valid  judgment 
and  precept,  the  defendant  is  precluded  from  questioning 
the  validity  of  the  title  acquired  by  such  deed,  unless  he 
first  shows,  that  he  or  the  person  under  whom  he  claims,  had 
title  to  the  land  at  the  time  of  the  sale  for  taxes,  or  that  the 
title  was  obtained  from  the  United  States  or  this  State  sub- 
sequent to  such  sale.  He  must  bring  himself  within  this 
provision  of  the  law  before  he  is  allowed  to  assail  the 
plaintiff's  title.  The  sheriff's  deed  is  conclusive  against  all 
the  world  but  those  having  title  to  the  premises.  If  the 
defendant  has  title,  or  can  connect  himself  with  the  title  of 
another  person,  he  is  then  permitted  to  defeat  the  title  of  the 
purchaser,  by  establishing  any  of  the  defences  enumerated 
and  authorized  in  the  foregoing  section.  And  perhaps  he 
may  go  further  and  accomplish  the  same  object,  by  disproving 
any  of  the  matters,  the  existence  of  which,  the  deed  is  de- 
clared to  inrnish.  prima  facie  evidence. 

In  this  case  the  defendant  did  not  place  himself  in  the 
proper  position  to  attack  the  plaintiff's  title.  He  neither 
showed  title  in  himself,  or  connected  his  possession  with 
the  title  of  any  other  person.  The  patent  was  only  evidence 
of  title  in  Martha  James.  He  failed  to  show  that  he  has  suc- 
ceeded to  her  title,  or  that  he  was  her  tenant,  or  the  tenant 
of  any  one  claiming  title  through  her.  Omitting  wholly  to 
prove  that  he  had  any  subsisting  right  to  the  land,  he  was 
precluded  by  the  express  provisions  of  the  statute,  by  going 
behind  the  payment  and  insisting  that  the  land  was  not  listed 
and  advertised  in  pursuance  of  law.  The  evidence  offered 
by  him  was,  therefore,  properly  excluded  by  the  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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JoBDsr  Andeeson  et.  al.,  plaintiffs  in  error;  v.  James  Semple 

et.  al.,  defendants  in  error, 

Error  to  St.  Clair. 

An  inquisition  of  damages,  taken  upon  a  default,  is  a  verdict  within  the 
meaning  of  the  statute. 

If  a  declaration  contain  several  counts,  some  of  which  are  faulty,  but  one 
of  them  is  good,  and  a  verdict  is  rendered  for  the  plaintiff,  the  Court  will 
presume,  unless  the  contrary  is  shown,  that  the  evidence  was  offered  un- 
der and  sustained  the  good  count.  The  defendant  may,  under  the  stat- 
ute, ask  to  have  the  faultj^  counts  disregarded  by  the  jury,  and  if  the 
Court  refuse  so  to  instruct  them,  a  bill  of  exceptions  may  lie.  By  so  do- 
ing, the  plaintiff's  proofs  will  be  confined  to  the  good  count;  but  if,  in 
fact,  evidence  is  only  offered  in  support  of  faulty  counts,  and  the  defend- 
ant does  not  avail  himself  of  his  right  to  have  the  jury  properly  in- 
structed, it  is  his  fault  in  not  attending  to  his  case. 

Covenant  in  the  St.  Clair  Circuit  Court,  brought  by  the 
plaintiffs  in  error  against  the  defendants  in  error.  At  the 
October  term  1845,  the  Hon.  Gustavus  P.  Koerner  presiding, 
the  defendants  not  appearing,  a  default  was  entered  against 
them.  A  jury  was  impannelled  to  assess  the  damages,  and  a 
verdict  was  rendered  for  the  plaintiffs  for  |2319. 

At  a  subsequent  day  of  the  term,  one  of  the  defendants 
appeared,  and  entered  a  motion  in  arrest  of  judgment  on 
account  of  the  alleged  insufficiency  of  the  declaration.  The 
Court  sustained  the  motion,  and  judgment  was  arrested  as  to 
the  damages,  but  not  as  to  the  costs. 

L.  Trumhull,  for  the  plaintiffs  in  error,  argued  that  the 
several  counts  of  the  declaration  were  sufficient,  and  cited 
numerous  authorities  in  support  of  the  same ;  but  as  the  Court 
did  not  decide  that  question,  his  points  and  authorities  will 
not  be  stated  here.     He  made  the  following  additional  points : 

Our  statute  is  almost  a  literal  copy  of  the  Yirginia  Statute, 
and  in  that  State  it  is  expressly  held,  that  the  statute  ^pphes 
to  the  case  of  a  verdict  rendered  upon  a  writ  of  inquiry. 
Bowe  V,  Crutchfield,  1  Hen.  &  Munf.  461 ;  Johnson  v.  Mullen, 
12  Ohio,  10;  Swearingen  v.  BanTc  of  Mt.  Pleasant,  13 
do.  200. 

The  return  of  the  jury  of  the  amount  of  damages  is  called 
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a  verdict,  and  ^not  the  spirit,  but  the  very  letter  of  the  stat- 
ute appKes  tOjthe  case.      Wright  v.  Bennett^  3  Scam.  259. 

By  the  default,  the  defendants  admit  the  allegations  of 
the  declaration  to  be  true,  and  they  are  surely  in  no  better 
condition  than  if  the  facts  had   been   found  to  be  true  by  a 

Judgments  for  default  of  plea,  or  nil  dicit^  are  placed  upon 
the  same  footing  as  judgments  upon  issue.     Eev.  Stat.  51. 

The  common  Law  rule,  that  judgments  must  be  arrested, 
when  there  is  one  bad  count,  and  the  others  not,  is  incon- 
venient and  ill  found.ed.  Grant  v.  Asile,  Doug.  729  ;  Sharp 
V.  Ourtiss,  15  Conn.  533;  Pritchard^s  Adm^r  v.  Culver,  2 
Harrington,  132, 

It  never  did  obtain  in  criminal  cases,  and  the  Com't  will 
only  need  an  excuse  to  take  leave  of  so  absurd  a  rule. 

J.  Gillespie,  for  the  defendants  in  error,  confined  his  argu- 
ment to  the  alleged  insufficiency  of  the  several  counts  in  the 
declai-ation. 

M.  Brayman,  for  the  defendants  in  error,  in  continuation. 

An  arrest  of  judgment  is  proper  where  the  declaration  is 
'^  substantially  defective,"  and  contains  intrinsic  cause,  appa- 
rent upon  the  face  of  the  record,  for  such  arrest.  In  such 
case,  there  is  not  sufficient  substantial  merit  in  the  record 
to  form  the  substratum  of  a  judgment.  Wright  v.  Bennett,  3 
Scam.  259  ;  Evans  v.  Lohr,  2  Scam.  514;  Gould's  PI.  493,  §  4. 

The  declaration  in  this  case  contained  three  counts.  If 
any  one  of  these  be  bad,  judgment  was  properly  arrested. 
Such  is  the  common  law  rule.  1  Leigh's  N.  P.  706;  1 
Saund.  228,  note  1 ;  Demott  v.  Field,  7  Cowen  58  ;  Hoj>Uns  v. 
Beadle,  1  Caines,  349 ;  Goodrich  v.  Wolcott,  3  Cowen,  239  ; 
Graham's  Pr.  641.  The  statute  of  amendments  and  jeofails 
cures  formal  defects  only,  not  affecting  defects  of  substance. 
Rev.  Stat.  ch.  Y.  51. 

Section  25,  ch.  83,  Rev.  Stat.  417,  relates  wholly  to 
verdicts,  and  this  is  not  a  verdict;  2  Strange,  1271;  but  a 
default,  which  waives  no  rights,  and  admits  nothing  but  that 
which  is  well  pleaded. 
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"When  all  the  counts  are  of  the  same  character,  and  the 
same  class  of  evidence  will  apply  to  all,  the  effect  of  sus- 
taining judgments  given  generally,  by  the  aid  of  a  presump- 
tion that  the  evidence  was  given  under  the  good  counts,  may 
not  be  so  mischievous ;  Williams  v.  Smith,  3  Scam.  524 ; 
but  apply  the  rule  to  those  of  an  opposite  character,  and 
most  absurd,  as  well  as  injuiious  consequences  will  follow. 
For  example :  A.  sues  B.  in  an  action  of  covenant,  his  dec- 
laration contains  two  counts ;  the  first  alleges  breach  of 
the  covenant  of  seizin,  for  which  the  consideration  paid, 
(say  $5,000)  is  the  true  measure  of  damages.  The  second 
count  alleges  breach  of  the  covenant  for  possession  and 
quiet  enjoyment.  The  only  evidence  given  is  under  the 
second  count,  showing  a  disturbance  of  the  possession,  and 
proving  (say  $100)  damages,  for  which  judgment  is  rendered 
generally.  The  case  is  brought  into  the  Supreme  Court  on 
writ  of  error.  The  second  count,  under  which  the  evidence 
was  given,  proves  to  be  bad ;  the  first  is  good,  and  though  no 
proof  was  given  under  it,  the  Court  presumes  such  to  have 
been  the  fact,  and  affirm ;  so  that  by  transferring  the  testi- 
mony to  an  improper  count,  the  judgment  rests  on  a  supposed 
breach  of  the  covenant  of  seizin,  the  damages  being,  not 
the  consideration  money,  but  the  value  of  the  injury  by  dis- 
turbance of  the  possession.  And  if,  in  such  a  case,  the 
plaintiff  afterwards  discovers  in  reahty  a  breach  of  the  cov- 
enant of  seizin,  is  he  not  barred  by  the  former  recovery 
from  having  his  action,  and  compelled  to  content  himself  with 
the  sum  already  awarded. 

Trumhull,  in  reply,  cited  1  Tidd's  Pr.  582 ;  Morton  v. 
Bailey,  1  Scam.  215. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  A  history,  rather  than  an  abstract  of  the 
pleadings,  is  all  that  I  deem  necessary  in  this  case,  as  the 
only  material  questions  are  questions  of  practice. 

The  plaintiffs  brought  an  action  of  covenant  upon  the  cove- 


*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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nants  in  a  deed  for  a  breach  of  the  warranty,  by  which  they 
had  lost  their  title.  The  declaration  contained  three  counts. 
The  defendants  made  default.  A  jury  was  inipannelled  and 
assessed  damages.  Whereupon,  on  motion  of  defendants, 
the  Court  arrested  judgment  upon  the  ground  that  some  of 
the  counts  in  the  declaration  were  bad.  This  is  assigned  for 
error. 

Although  some  of  the  counts  may  be  faulty,  we  are  of 
opinion  that  the  order  of  the  Court  was  erroneous.  It  is 
provided  by  our  statute.  (Eev.  Stat.  ch.  82,  §  25),  that  "when- 
ever an  entire  verdict  shall  be  given  on  several  counts,  the 
same  shall  not  be  set  aside  or  reversed,  if  any  one  or  more  of 
the  counts  be  good.  But  if  one  or  more  counts  be  faulty, 
the  defendant  may  apply  to  the  Court  to  instruct  the  jury  to 
disregard  such  faulty  counts."  Is  an  inquisition  of  damages, 
taken  upon  a  default,  a  verdict  witliin  the  meaning  of  the 
statute.     We  are  of    opinion  it  is.  {a) 

In  Howe  V.  Crutchfield^  1  Hen.  &.  Mun.  361,  a  similar  ques- 
tion arose  upon  a  statute  like  ours,  and  was  held  for  the 
plaintiif.  See,  also,  Dxike  of  Bedford  v.  Allcocke^  1  Wilson, 
253-3.  The  rule  at  common  law  was,  that  where  entire 
damages  were  given,  and  there  was  a  faulty  count,  this  shall 
be  fatal.  It  was  to  remedy  this  inconvenient  and  ill-founded 
rule  that  our  statute  was  passed.  We  will  presume,  unless 
the  contrary  is  shown,  that  the  evidence  was  offered  under 
and  sustained  the  good  counts.  The  defendants  may,  under 
.  the  staute,  ask  to  have  the  faulty  counts  disregarded  by  the 
jury,  and  this  becomes  matter  of  right,  and  for  a  refusal  a 
bill  of  exceptions  might  lie.  In  this  way,  they  may  confine 
the  plaintiffs  in  their  proofs  to  such  counts  as  are  good,  and 
so  compel  them  to  make  out  their  case,  by  proof  of  sufficient 
counts.  If,  in  fact,  evidence  was  oflPered  in  support  of  the 
faulty  counts  only,  it  is  their  fault  in  not  attending  to  then- 
case.     See  12  Ohio,  10  ;  13  do.  200. 

The  order  arresting  the  judgment  will  be  set  aside,  and 
the  cause  remanded  for  further  proceedings  in  the  Court 
below.     Cost  to  be  paid  by  the  defendants. 

Judgment  reversed. 

(o)  Peorio  M.  A  F.  I.  Co.,  v.  Whitehill,  26,  111.,  R.  466. 
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EzEA  M.  Ellis,  appellant,  v.  John  Locke,  appellee. 

Appeal  from  Cook. 

A  scire  facias  was  sued  out  to  foreclose  a  mortgage.  At  the  hearing,  the 
defendant  pleaded  usury,  and  the  parties  were  introduced  as  witnesses 
under  the  statute,  and  their  statements  were  contradictoiy.  The  testi- 
mony of  the  plaintiff,  however,  was  corroborated  by  that  of  another  wit- 
ness, and  the  Court  found  the  issues  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and  judgment  of  foreclosure 
rendered :    Hdd,  that  the  motion  was  properly  denied. 

Scire  Facias  to  foreclose  a  mortgage,  in  the  Cook  County 
Court,  brought  by  the  appellee  against  the  appellant,  and 
heard  before  the  Hon.  Hugh  T.  Dickey,  without  the  inter- 
vention of  a  jury,  at  the  August  term  of  said  Court,  1845. 
Several  pleas  of  usury  were  interposed,  which  were  found  for 
the  plaintiff  below,  and  his  damages  were  assessed  at  $361.63. 

The  defendant  moved  for  a  new  trial,  but  the  motion  was 
denied.  The  defendant  excepted  and  brought  the  cause  by 
appeal  into  this  Court. 

J.  B.   Thomas  and  A.  Lincoln.,  for  the  appellant. 

8.  T.  Logan.,  for  the  appellee. 

Whether  the  transaction  was  colorable  and  a  cloak  for  usury, 
was  a  question  for  the  jury.  Bartlett  v.  Williams.,  1  Pick^ 
294  and  note  (1);  Stevens  v.  Davis,  3  Mete.  218. 

Where  the  Court  below  was  substituted  for  a  jury,  it  must 
palpably  appear  that  the  Court  misconceived  the  character 
of  the  testimony  before  the  decision  of  the  Court  below  is  re- 
versed. Harmon  v.  Thornton,  2  Scam.  355;  Eldredge  v. 
Huntington,  lb.  538. 

The  evidence  must  strictly  support  the  plea  of  usury. 
Smith  V.  Brush,  8  Johns.  85 ;  Lawrence  v.  Kneis,  10  do. 
141. 

Sale  of  depreciated  paper  is  not  usury.  United  States 
Bank  V.  Waggener,^  Peters,  395,  400;  Stuart  v.  Mech. 
<&  Farmer's  Bank,  19  Johns.  506;  Boswell  v.  Clarkson,  1 
J.  J.  Marsh.  49,  50;  Talbot  v.  Warjield,  3  do.  84;  Morris 
V.  Caldwell,  lb.  694. 
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The  Opinion  of  the  Court  was  delivered  by 

Tbeat,  J  *  On  the  6th  of  February,  1841,  Ellis  made 
his  promissory  note  to  Locke  for  the  sum  of  $247.50,  payable 
in  one  year  from  date,  with  interest  at  the  rate  of  tAvelve  per 
centum  per  annum.  He  also  executed  a  mortgage  to  secure 
the  payment  of  the  note.  In  April,  1845,  Locke  sued  out  of 
the  Cook  County  Court  a  scire  facias  to  foreclose  the  mort- 
gage. Ellis  filed  several  special  pleas  of  usury,  on  which 
issues  were  formed.  The  issues  were  submitted  to  the  Court 
for  trial.  The  plaintifi",  and  defendant,  and  E.  H.  Haddock 
were  examined  as  witnesses.  The  Court  found  the  issues 
for  the  plaintiff,  and  assessed  his  damages  at  $361.63.  The 
defendant  entered  a  motion  for  a  new  trial,  which  was  denied, 
and  judgment  of  foreclosure  rendered.  Ellis  brings  the 
record  here,  and  assigns  for  error  the  decision  of  the  Court 
refusing  to  grant  him  a  new  trial.  The  motion  was  properly 
denied.  The  only  defence  interposed  by  the  defendant,  was 
that  of  usury.  Under  the  statute,  the  parties  were  intro- 
duced as  witnesses.  Their  statements  were  inconsistent  and 
contradictory.  The  defendant  swore  to  a  state  of  case, 
which,  if  true,  sustained  the  defence.  The  circumstances 
detailed  by  the  plaintiff  fully  negatived  the  allegation  of 
usury.  His  testimony  was  corroborated  by  the  witness, 
Haddock,  who  was  cognizant  of  all  the  transactions  between 
the  parties  respecting  the  note  and  mortgage.  The  scale  of 
evidence,  therefore,  strongly  inclined  to  the  plaintiff's  side, 
and  the  Court  was  not  only  authorized,  but  required,  to  find 
the  issues  against  the  defendant. 

The  judgment  of  the  Cook  County  Court  is  affirmed  with 
costs. 

Judgment  affirmed. 

*  Whbon,  C.  J.,  and  Justices  Lockwood  and  Caton,  did  not  sit  in  this  case. 
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Daniel  Owen,  impleaded,    &c,,  plaintiff  in  error,  v.  Abijah 
S.  Barnum,  defendant  in  error. 

Error  to  McHenry, 

A  suit  was  brought  on  the  following  note  :  "  On  or  before  the  fifth  day  of 
April,  A.  D.  1843,  we  jointly  and  seyeral  promise  to  paj^  A.  S.  Barnum 
or  bearer,  the  sum  of  five  hundred  and  eighty  three  dollars — the  said  Barn- 
um is  to  take  all  the  flour  that  he  may  want  for  his  family  use,  and  such 
other  articles  that  he  may  need  previous  to  the  day  of  payment."  The 
declaration  alleged  the  promise  to  pay  the  money  by  the  time  specified 
in  the  note,  omitting  the  conclusion  in  relation  to  the  flour,  &c.  Held, 
that  the  note  was  a  positive  undertaking  to  pay  the  money  therein  men- 
tioned at  maturity,  and  that  the  legal  import  of  the  memorandum  was, 
that  the  payee  might,  if  he  chose,  take  what  flour,  &c.,  he  might  need ; 
that  it  was  a  condition  inserted  for  his  benefit,  and  that  no  obligation 
was  imposed  upon  the  makers  to  pay  in  that  manner,  unless  the  payee, 
in  his  judgment,  should  need  the  property. 

Assumpsit  in  the  McHenry  Circuit  Court,  brought  by  the 
defendant  in  error  against  the  plaintiffs  in  error.  The  cause 
was  heard  before  the  Hon.  Kichard  M.  Young,  at  the  April 
term  1844,  when  a  judgment  was  rendered  for  the  plaintiff 
below  for  $620.89. 

The  material  facts  in  the  case  are  sufficiently  stated  in  the 
Opinion  of  the  Court.     The  cause  was  submitted  by 

J.  B.  Thomas  and  JB.  S.  llorris,  for  the  plaintiffs  in  error, 
on  the  following  brief: 

In  actions  upon  contract,  if  any  part  of  the  contract  proved 
should  vary  materially  from  that  stated  in  the  pleading,  it 
will  be  fatal,  for  a  contract  is  an  entire  thing  and  indivisible. 

1  Greenl.  Ev.  T9,  §  m. 

The  entire  consideration  must  be  stated  and  the  entire  act 
to  be  done  in  virtue  thereof,  together  with  the  time,  manner 
and  circumstances,  and  with  all  parts  of  the  proposition,  as 
stated,  the  proof  must  agree. 

It  (variance)  may  be  defined  to  be  a  disagreement  between 
the  allegation  and  proof.  1  Greenl.  Ev.  Y4,  §  63.  The  fol- 
lowing authorities  are  also  referred  to:  6  East.  464,  567, 
568  ;  3  T.  K  643,  646;  2  A.  K.  Marsh.  287;  4  B.  &  A.  765; 

2  Starkie's  Ev.  401 ;  3  Caines,  286  ;   3  Wend.  374. 
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■  If  the  allegation  be  of  absolute  contract,  and  the  proof  be 
of  a  contract  in  the  alternative  at  the  option  of  the  defendant, 
&c.,  in  these  and  the  like  cases  the  variance  will  be  fatal. 
1  Greenl.  Ev.  80,  §  66.  See  note  3  of  Greenleaf  on  this 
point  at  same  page.  2  East.  2  ;  2  Doug.  665  ;  6  Greenl,  109  ; 
1  Camp.  361 ;  Cro.  EL  Y9. 

The  note  is  set  forth  as  if  payable  in  money,  when,  by  the 
writing  on  the  end  of  the  note,  it  was  to  be  paid  in  notes  on 
the  Bank  of  Kentucky,  &c.  Osborne  v.  Fulton^  1  Blackf. 
234.     The  variance  was  held  to  be  fatal. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.  The  defendant  in  error  sued  the  plaintiifs  in 
error  in  the  McHenry  county  Circuit  Court,  in  an  action  of 
trespass  on  the  case  upon  promises.  The  declaration  charges 
that  the  defendants  below  made  their  promissory  note  in 
writing,  dated  the  6th  day  of  April,  1839,  and  thereby  then 
and  there  jointly  and  severally  promised  to  pay  the  plaintiff 
below,  on  or  before  the  5tli  day  of  April,  A.  D.  1848,  the  sum 
of  five  hundred  and  eighty  three  dollars,  and  then  and  there 
delivered  the  said  note  to  the  said  plainitff. 

Herman  N.  Owen  pleaded  his  discharge  under  the  Bank- 
rupt laws  of  the  United  States,  which  plea  was  confessed  by 
the  defendant  in  error  and  judgment  rendered  in  his  favor. 

Daniel  Owen  pleaded  the  general  issue  upon  which  the 
parties  proceeded  to  trial. 

The  plaintiff  below  offered  in  evidence  a  note  of  which 
the  following  is  a  copy  : 

"  On  or  before  the  fifth  day  of  April  A.  D.  1843,  we  jointly 
and  severally  promise  to  pay  A.  S.  Barnum  or  bearer  the 
sum  of  five  hundred  and  eighty  three  dollars — the  said  Bar- 
num is  to  take  all  the  flour  that  he  may  want  for  family  use 
and  such  other  articles  as  he  may  need  previous  to  the  day 
ofpayment, 

McHenry,  April  5th  1839. 

(Signed,)  H.  N.  Owen. 

Daniel  Owen." 

The  defendant  below  objected  to   the  introduction  of  the 
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note  in  evidence  npon  the  ground  of  a  variance  between  it 
and  the  note  described  in  the  declaration. 

The  Court  overruled  the  objection  and  admitted  the  evi- 
dence. And  this  decision  of  the  Court  is  now  assigned  for 
error. 

This  note  is  a  positive  undertaking  on  the  part  of  the 
makers  to  pay  the  sum  of  money  therein  mentioned  at  its 
maturity,  and  the  legal  import  of  the  memorandum  at  the 
bottom  is,  that  the  payee  may,  if  he  chooses,  take  what  flour 
and  other  articles  he  may  need  for  the  use  of  his  family 
previous  to  the  day  of  payment.  It  is  a  condition  inserted 
for  his  benefit.  There  is  no  duty  or  obligation  imposed 
upon  the  makers  to  pay  in  this  manner,  unless  the  payee,  in 
his  judgment,  should  need  the  property.  The  defendant 
below  could  not  have  tendered  the  same  and  thereby,  against 
the  wish  of  the  plaintiff  below,  have  discharged  the  note. 
In  a  declaration,  it  is  not  necessary  to  state  all  the  parts 
of  a  contract  which  consists  of  several  distinct  and  collat- 
eral provisions.  The  gravamen  is,  that  a  certain  act  which 
the  defendant  engaged  to  do  has  not  been  done,  and  the  legal 
proposition  to  be  maintained  is,  that  for  such  a  consideration 
he  became  bound  to  do  such  an  act,  including  the  time, 
manner  and  other  circumstances  of  its  performance.  If  the 
allegation  be  of  an  absolute  contract,  and  the  proof  be  of  a 
contract  in  the  alternative,  at  the  option  of  the  defendant, 
the  variance  W'Ould  be  fatal.     1  Greenl.  Ev.  75-6. 

In  the  case  of  Osborne  v.  Fulton^  1  Blackf.  234,  a  note 
was  drawn  for  the  sum  of  $137,  dated  6th  July,  1821,  and 
payable  on  the  1st  of  jSTovember  next  ensuing.  Across  the  end 
of  the  note  was  written  :  "  The  amount  of  this  note  to  be  paid 
in  notes  on  the  Bank  of  Kentucky  or  the  Branch  Bank  at 
Lawrenceburg."  The  Court  held  this  memorandum  to  be 
a  part  of  the  contract,  and  a  necessary  portion  of  the  de- 
scription of  the  note  in  the  declaration,  and  the  variance  on 
account  of  the  omission,  fatal. 

Admitting  the  correctness  of  this  decision,  there  is  a 
marked  distinction  between  this  case  and  the  one  now  under 
consideration.      In   the    one  cited,  the    contract  was  in  the 
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alternative,  and  at  the  option  of  the  defendant  to  pay  in 
money,  in  notes  on  the  Bank  of  Kentucky,  or  the  Branch 
Bank  at  Lawrenceburg.  In  this  case  there  is  no  such  alter- 
native. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Samuel  B.  Chandler,  plaintiff  in    error,  v.  Bkyan  Mullan- 
phy, defendant  in  error. 

Error  to  Madison^ 

A.  sued  out  two  writs  of  attachment  against  B.  in  the  same  suit,  directed  to 
the  sheriffs  of  different  counties,  and  levied  by  each  sheriff  upon  different 
tracts  of  land  in  their  respective  counties.  Subsequently  C.  also,  sued 
out  two  writs  of  attachment  against  B.  which  were  directed  in  the  same 
manner.  One  sheriff  levied  upon  the  same  lands  attached  by  him  in  the 
previous  writ,  and  upon  none  other ;  the  other,  upon  part  of  the  same 
and  other  lands  of  B.  All  of  the  writs  were  made  returnable  to  the 
same  term,  at  which  term  A.  recovered  his  judgment.  C.  did  not  obtain 
his  judgment  until  the  succeeding  term.  A.  ordered  his  execution  to  be 
returned  at  a  date  subsequent  to  the  recovery  of  the  judgment  by  C. 
which  was  done  accordingly.  Before  any  further  proceedings  on  the 
part  of  A.,  C.  sold  and  purchased  on  his  judgment  sundry  of  the  tracts 
previously  attached  by  A.  in  one  of  the  counties,  with  another  tract 
included  in  his  original  levy.  A.  sold  the  land  he  had  attached  in  the 
other  county.  No  order  of  distribution  was  made,  or  served  upon  the 
sheriff  of  the  former  countj^  until  after  the  expiration  of  two  years  from 
the  rendition  of  C.'s  judgment,  and  the  sale  had  taken  place  and  the  ex- 
ecution returned  ;  nor  did  any  certificate  of  distribution  accompany 
either  of  the  executions  directed  to  him.  On  motion 'and  after  notice  to 
the  said  sheriff,  the  (Jircuit  Court  of  the  other  county  made  a  rule  abso- 
lute on  him  to  pay  over  to  A.  a  specified  sum,  and  that  the  same  be  cred- 
ited on  his  judgment  as  his  proportion  of  the  proceeds  of  the  sale  of 
lands  in  his  county  :  Held,  that  this  case  did  not  come  within  the  provi- 
sions of  the  twenty  fourth  section  of  the  "  Act  concerning  Attachments" 
approved  February  12,  1833  ;  and  that  the  order  of  distribution  was  im- 
properly made. 

Motion  for  an  order  of  distribution  of  the  proceeds  of  a 
sheriff's  sale,  &c.,  made  in  the  Madison  Circuit  Court  at  the 
October  term  1845,  David  J.  Baker,  Esq.  acting  as  Judge. 
The  motion  was  made  by  the  defendant  in  error  for  a  rule  on 
the  plaintiff  in  error,  who  was  the  sheriff  of  St.  Clair  county, 
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the  motion  was  allowed  and  a  rule  absolute  entered  against 
said  sheriff.  To  reverse  this  decision,  he  prosecutes  a  writ  of 
error  to  this  Court. 

The  dates  of  the  judgments,  and  other  material  facts  are 
set  forth  by  the  Court  in  their  Opinion. 

Z.  Trumbull^  and  J.  Gillespie^  for  the  plaintiff  in  error, 
cited  the  24th  section  of  the  Attachment  Act  of  1833 ;  Kin- 
ne's  Compendium  for  1815,  ISTo.  3  ;  Payne  v.  Drewe,  4  East, 
534 ;  Rogers  v.  Dickey^  1  Gilman,  636. 

E.  Keating^  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  On  the  11th  day  of  February,  1843,  Bryan 
Mullanphy  sued  out  of  the  Madison  Circuit  Court  two  writs 
of  attachment,  in  the  same  suit,  against  Joseph  F.  Marallano. 
One  of  the  writs  was  directed  to  the  sheriff  of  Madison 
county,  and  on  the  14th  of  February  was  levied  on  certain 
real  estate ;  the  other  was  directed  to  the  sheriff  of  St.  Clair 
county,  and  was  on  the  sixteenth  of  the  same  month  levied 
by  him  on  eight  tracts  of  land. 

On  the  29th  of  March,  1843,  Joseph  F.  Tissier  sued  out  of 
the  same  Court  two  writs  of  attachment  against  the  same 
defendants,  which  were  directed  as  the  previous  writs.  The 
sheriff  of  Madison  on  the  same  day  levied  on  the  real  estate 
previously  attached ;  and  the  sheriff  of  St.  Clair  on  the  30th 
of  March  levied  on  five  of  the  tracts  of  land  included  in  his 
first  levy,  and  also  on  some  other  real  estate. 

All  of  the  writs  of  attachment  were  returnable  to  the  May 
term  1843.  During  that  term,  Mullanphy  obtained  judgment 
for  $490.93.  On  the  10th  of  August,  1843,  a  special  execu- 
tion issued  on  the  judgment  directed  to  the  sheriff  of  St. 
Clair,  which  he  returned  on  the  11th  of  November  following, 
by  the  order  of  the  plaintiff. 

At  the  October  term,  1843,  Tissier  recovered  judgment  for 
$3652.  On  the  29th  of  Aj)ril,  1844,  a  special  execution 
issued  thereon,  directed  to  the  sheriff  of  St.  Clair,  under 
which,  on  the  14th  of  September  follo;wingj  he  sold  to  Tissier 
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three  hundred  and  twenty  acres  of  the  land  embraced  by 
both  of  the  levies,  and  eighty  acres  of  the  land  included  in 
the  last  levy  only,  for  the  sum  of  $2250.  i 

The  land  attached  in  the  county  of  Madison  was  sold  to 
Mullanphy  on  the  19th  of  September,  1844,  for  $47.50,  under 
an  execution  issued  on  his  judgment. 

No  order  of  the  Circuit  Court  directing  a  distribution  of 
the  proceeds  of  the  estate  attached  between  the  attaching 
creditors,  was  ever  served  on  the  sheriff  of  St.  Clair  until 
the  first  of  October,  1845  ;  nor  did  any  certificate  of  the  order 
of  distribution  accompany  either  of  the  executions  directed 
to  him. 

On  the  foregoing  state  of  facts,  and  after  notice  to  the 
sheriff  of  St.  Clair,  the  Madison  Circuit  Court,  at  its  Octo- 
ber term  1845,  made  a  rule  absolute  on  the  sheriff  to  pay 
over  to  Mullanphy  the  sum  of  $275,  to  be  credited  on  his 
judgment  as  his  proportion  of  the  proceeds  of  the  sale  of  the 
lands  in  St.  Clair  county. 

To  reverse  that  order,  the  sheriff  prosecutes  a  writ  of 
error  to  this  Court.  The  only  provision  of  the  statute  which 
has  any  bearing  on  the  question  presented  in  this  case,  is  the 
twenty  fourth  section  of  the  ''^Act  concerning  Attachments,'''^ 
approved  February  12th,  1833.  It  is  there  provided,  that 
where  there  are  several  attachments  against  the  same  de- 
fendant, returnable  to  the  same  term,  the  Court  shall  direct 
the  clerk  to  estimate  the  proportion  which  each  attaching 
creditor  will  be  entitled  to  receive  out  of  the  proceeds  of 
the  estate  attached,  on  the  principle  of  a  p7'o  rata  division 
thereof  according  to  the  amounts  of  their  respective  judg- 
ments; and  the  clerk  is  required  to  certify  the  same  to  the 
sheriff,  who  is  required  to  pay  the  several  parties  in  the  pro- 
portion thus  certified,  and  indorse  the  payment  on  the 
respective  executions.  The  certificate  given  under  this 
notice  is  a  sufficient  authority  to  the  sheriff  to  pay  the  pro- 
ceeds accordingly.  It  is,  moreover,  a  direction  which  he 
cannot  disregard  but  at  his  peril.  And  when  he  fails  to  make 
the  application  as  required  by  the  certificate,  the  Court  from 
whence  the  executions  issued   may,  with   propriety,  compel 
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him  to  pay  the  creditors  their  respective  proportions.  But 
this  is  not  such  a  case.  Here,  the  certificate  was  never  pre- 
sented to  the  sheriff  until  long  after  the  sale  of  the  property 
and  the  return  of  the  execution.  The  execution  under 
which  he  proceeded,  gave  him  no  special  directions  respect- 
ing the  disposition  of  the  proceeds.  Under  the  general 
authority  derived  from  the  process,  he  was  at  liberty  to  pay 
over  to  Tissier  the  proceeds  of  the  sale;  or  if  Tissier  was  the 
purchaser,  to  indorse  the  amount  of  his  bid  as  a  credit  on 
the  execution.  It  is  most  probable  that  no  money  was  ac- 
tually received  by  the  sheriff,  but  that  the  amount  of  the  bid 
was  thus  indorsed.  If  he  was  not  notified  of  the  order  of 
distribution,  it  would  be  doing  him  great  injustice  to  require 
him  to  pay  MuUanphy's  proportion  of  the  proceeds,  when  he 
might  never  be  able  to  compel  Tissier  to  refund.  He  was 
not  the  sheriff  of  the  county  in  which  the  suits  were  com- 
menced, and  it  cannot,  therefore,  be  presumed  that  he  was 
cognizant  of  the  proceedings  had  therein.  The  first  execu- 
tion did  not  inform  him  that  any  order  had  been  made  con- 
cerning the  division  of  the  proceeds.  If  it  had  remained  in 
his  hands  until  he  received  the  second  execution,  perhaps  a 
different  presumption  might  arise.  But  from  the  mode  of  its 
return,  he  had  as  much  right  to  suppose  that  MuUanphy's 
judgment  was  satisfied,  as  that  he  was  entitled  to  a  share  of 
the  proceeds. 

In  every  point  of  view,  we  are  satisfied  that  no  fault  is  im- 
putable to  the  sheriff,  and  that  the  order  of  the  Circuit  Court 
was  unwarranted. 

Tissier  was  not  a  party  to  the'  motion,  and  it  would  conse- 
quently be  improper  for  us  to  express  any  opinion  as  to  the 
rights  of  the  attaching  creditor.  Whether  Mullanphy  has 
the  prior  lien,  and  if  not,  and  the  liens  are  concurrent; 
whether  he  can  compel  Tissier  to  contribute  a  jDortion  of  the 
price  of  the  estate  sold,  are  questions  which  can  only  be 
properly  settled  in  some  proceeding  to  which  both  are  par- 
ties, and  each  has  an  opportunity  of  asserting  his  rights. 

The   order  of  the   Circuit  Court  against  the  sheriff  of  St. 

Clair  county,  is  reversed  with  costs. 

Order  reversed. 
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The    People    of    the    State    of    Illinois,    ex    rel.,  Elisha 
Swan,  v.  Ephraim  Cameron,  Sheriff  of  Pike  county. 

Motion  for  a  Mandamus. 

By  the  service  of  the  writ  in  cases  of  attachment,  the  plaintiff  acquires  a 
qualified  lien  on  the  estate  attached,  for  the  satisfaction  of  his  particular 
debt,  which  may  become  perfect  when  the  debt  is  merged  in  a  judgment ; 
and  if  personal  property  is  attached,  the  possession  is  transferred  to 
the  sheriff,  {a) 

The  ninth  section  of  the  Attachment  Act,  allows  the  defendant  to  retain 
possession  of  the  property  attached  until  judgment,  on  his  giving  bond 
that  tlie  property  shall  be  forthcoming,  but  the  lien  of  the  attachment,  as 
between  the  parties,  still  subsists.  The  sheriff,  however,  may  retake  the 
property  on  a  breach  of  the  condition  of  the  bond.  The  suit  still  pro- 
gresses as  a  proceeding  in  rem. 

An  attachment  lien  may  be  divested,  and  the  attachment  dissolved,  if  the 
defendant  will  give  bond  for  the  payment  of  whatever  judgment  may 
be  recovered  by  the  plaintiff,  within  ninety  days  after  its  rendition. 
When  this  is  given,  the  case  ceases  to  be  a  proceeding  in  rem,  the  prop- 
erty is  restored,  the  garnishee  discharged,  and  the  suit  proceeds  in  the 
same  manner  as  if  originally  commenced  by  summons.  The  giving  of 
the  bond  is  regarded  as  an  appearance.  (&) 

The  fourteenth  and  twenty  second  sections  of  the  Attachment  Act  do  not 
contemplate  a  release  of  the  estate  of  the  debtor  attached,  by  his  merely 
giving  a  bond  for  the  surrender  of  his  person. 

The  provisions  of  the  fourteenth  chapter  of  the  Revised  Statutes  are  not 
applicable  to  proceedings  by  attachment,  but  only  to  those  cases  in  which 
capias  ad  respondendwn  issues  in  the  first  instance. 

This  was  an  application  to  this  Court  for  a  writ  of  man- 
damus to  command  the  Sheriff  of  Pike  county  to  receive  a 
bail  bond  executed  by  the  defendant  in  attachment,  and  to 
release  the  property  attached.  The  parties  appeared  and 
discussed  the  merits  of  the  application,  and  the  Court  de- 
termined it,  as  if  the  motion  was  for  a  peremptory  mandamus, 
which  determination  was  adverse  to  the  application,  with  an 
award  of  costs,  against  the  relator. 

The  Opinion  of  the  Court  embodies,  specifically,  the  facts  in 
the  case. 

J.  J.  Hardin  da  J).  A.  /Smith,  for  the  relator. 

Mandamais  is  the  proper  remedy  of  an  injured  party, 
when  he  has  no  other.  Marhury  v.  Madison,  1  Peters' 
Cond.  R.  26T;  3  Black.  Com.  123 ,  1  Cowen,  417;  The  Peojple 

(a)  Brush  v.  Seguin,  24  111.  K.  254.  V 

((>)  Eimer  v.  Ricbards,  26  XU.  R.  289. 
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V.  The  Corporation  of  BrooMyn,  1  Wend.   318;     The  Peojple 
V.  Pearson^  2  Scam.  206,  note. 

The  following  were  cases  of  manduinus  against  diflferent 
officers:  The  Pople  v.  Auditor^  1  Scam.  538;  Same  v. 
Pearson^  2  do.  206 ;  Same  v.  Fletcher^  lb.  483  ;  Street  v. 
Co.  Coni'rs  of  Gallatin  Co.  Bre.  25  ;  Hull  v.  The  Superv  i- 
sors  of  Qjieida  Co.  19  Johns.  25i) ;  Ex.  Parte  Calvin  Goodell, 
14  do.  325 ;  also,  the  various  cases  in  Massachusetts  referred 
to  in  Minot's  Digest,  466. 

A  peremptory  mandamus  will  be  issued,  if  the  facts  are 
admitted  or  clearly  proven.  The  People  v.  Pearson.,  1 
Scam.  462 ;  Same  v.  Same.,  lb.  473 ;  Ex  Parte  Jennings,  6 
Cowen,  526. 

An  appearance  may  be  entered  in  vacation,  by  filing  with 
the  clerk  a  paper  stating  an  appearance.  1  Duer's  Fr.  393, 
395;  1  Tidd'sdo.  210;  Stephen's  PI.  323;  1  Chitty'sFr.  122; 
1  Smith's  Ch.  Pr.  158. 

The  object  of  an  attachment  is  to  compel  the  party  to  ap- 
pear.    6  Har.  &  Johns.  201. 

The  bail  bond  offered  in  this  case  was  prepared  under  the 
second  section  of  the  law  concerning  bail.  The  terms,  "  put 
in  bail,"  have  a  distinct,  legal  meaning,  and  have  been  con- 
strued to  mean,  givmg  special  hail.  Sergeant  on  Attach- 
ment, 34. 

Under  laws  precisely  similar  in  phraseology  to  ours,  at- 
tachments are  dissolved  by  the  defendant's  appearance  and 
givuig  special  bail.  Ibid  34,  130,  288 ;  Barry  v.  Eoyles^  1 
Peters,  315  ;  McRea  v.  McLean,  3  Porter,  142-3 ;  Wilson  v. 
Starr.,  1  Har.  &  Johns.  491 ;  2  Missouri,  5Y. 

The  fourteenth,  twenty  first  and  twenty  second  sections 
of  the  Attachment  Act  clearly  recognize  the  bail  spoken  of 
to  be  special  hail.  According  to  the  latter  section,  on  the 
putting  in  of  the  bail,  the  case  stands  as  though  the  defend- 
ant was  served  with  a  capias  ad  respondendum. 

S.  T.  Logan.,  for  the  respondent,  cited  1  Bac.  Abr.  333, 
and  sections  twenty  one  and  twenty  nine  of  the  Attachment 
Act. 
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The  attachment  was  issued  in  aid  of  the  original  suit 
because  the  defendant  therein  was  about  to  withdraw  his 
person  and  property  from  the  State. 

Hardin^  in  reply. 

The  defendant,  by  appearing  and  giving  bail,  agrees  to  pay 
the  debt,  or  surrender  his  body  to  the  process  of  the  Court. 
This  is  all  that  should  be  required  by  law.  To  give  a  dif- 
ferjent  construction,  is  to  make  the  attachment  law  an  engine 
of  oppression  in  the  hands  of  reckless  affiants  to  prosecute 
and  embarrass  defendants. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  On  the  2Tth  day  of  December,  1845,  John 
Baldwin  commenced  an  action  of  assumpsit  in  the  Pike 
Circuit  Court  against  Elisha  Swan.  On  the  same  day 
Baldwin  filed  an  affidavit,  in  which  he  stated  that  Swan  was 
indebted  to  him  in  the  sum  of  $1250;  and  as  he  verily  be- 
lieved, Swan  intended  to  depart  from  the  State,  and  remove 
his  property  therefrom.  Baldwin  gave  the  requisite  security, 
and  a  writ  of  attachment  was  issued  against  the  estate  of 
Swan,  in  aid  of  the  action  of  assumpsit.  To  this  writ  the 
Sheriff  made  return,  that  he  had  summoned  certain  persons 
as  garnishees,  and  levied  on  certain  articles  of  personal 
property.  On  the  30th  day  of  December,  Swan  executed 
a  warrant  of  attorney  empowering  Hardin  &  Smith,  Esqrs., 
to  enter  his  appearance  in  both  of  the  actions  and  de- 
fend them.  Hardin  &  Smith,  in  pursuance  of  this  authority, 
filed  in  the  clerk's  office  a  written  appearance  and  plea 
in  each  of  the  cases.  At  the  same  time,  Swan  witli  three 
other  persons  as  his  securities  executed  a  bond  to  the 
Sheriff,  in  the  penalty  of  $2500,  with  a  condition  in  the  form 
prescribed  in  the  third  section  of  chapter  fourteen  of  the  Re- 
vised Statutes.  This  bond  was  tendered  to  the  sheriff  in 
discharge  of  the  attachment.  He  admitted  the  securities 
to  be  good,  but  refused  to  accept  it. 

*  Wii£oir,  O.  J.,  did  not  Bit  in  this  case. 
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On  this  state  of  facts,  Swan  now  moved  the  Court  for  a 
mandamus  commanding  the  sheriff  to  receive  the  bond,  and 
restore  the  property  attached.  Both  parties  have  appeared 
and  discussed  the  merits  of  the  application.  We  are  to  de- 
termine it,  as  if  the  motion  was  for  a  peremptory  mandamus. 
In  deciding  this  question,  an  interpretation  must  be  given  to 
some  of  the  provisions  of  the  ninth  chapter  of  the  Revised 
Statutes.  Tiie  chief  object  of  this  chapter  is,  in  certain 
specified  cases,  to  place  the  estate  of  the  debtor  under  the 
immediate  control  of  the  law,  and  subject  it  to  the  payment 
of  his  debts.  By  the  service  of  the  writ,  the  plaintiff  ac- 
quires a  qualified  lien  on  the  estate  attached,  for  the  satis- 
faction of  his  particular  debt,  which  may  become  perfect 
when  the  debt  is  merged  in  a  judgment.  Where  personal 
property  is  attached,  the  possession  is  transferred  to  the 
sheriff.  The  ninth  section  allows  the  defendant  to  retain 
the  possession  until  judgment,  on  his  giving  security  that  the 
property  shall  then  be  forth  coming.  This  section  only 
relates  to  the  possession. 

The  lien  of  attachment,  as  between  the  parties,  at  least, 
still  subsists.  The  sheriff  may  retake  the  property  on  a 
breach  of  the  condition  of  the  bond.  The  suit  still  pro- 
gresses as  a  proceeding  in  rem.  Under  the  twenty  ninth 
section,  the  defendant  may  divest  the  lien  and  dissolve  the 
attachment,  by  giving  security  for  the  payment  of  whatever 
judgment  may  be  recovered  by  the  plaintiff,  within  ninety 
days  after  its  rendition.  When  this  security  is  given,  the 
case  ceases  to  be  a  proceeding  against  the  estate.  The 
property  is  restored,  and  the  garnishees  discharged.  The 
suit  then  proceeds  as  if  originally  commenced  by  summons. 
The  giving  of  the  bond  is  regarded  as  an  appearance.  These 
are  the  only  bonds  authorized  by  this  chapter  to  be  given  to 
the  defendant.  By  the  one,  he  retains  the  possession  of  the 
property  till  judgment;  by  the  other,  he  releases  it  entirely 
from  the  control  of  the  attachment. 

The  bond  allowed  by  the  ninth  section  is  to  be  made  pay- 
able to  the  sheriff,  who  is  to  approve  of  the  security.  The 
bond  authorized  by  the  twenty  ninth  section  may  be  entered 
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into  in  vacation.  If  so,  it  is  to  be  made  payable  to  the  sheriff, 
and  the  security  is  to  be  approved  by  him.  If  made  in  term 
time,  it  is  payable  directly  to  the  plaintiff,  and  the  Court  is 
to  approve  of  the  security.  The  bond  tendered  in  this  case 
is  not  a  compliance  with  the  provisions  of  either  of  these 
sections.     The  condition  is  altogether  different. 

The  fourteenth  and  twenty  second  sections  of  the  chapter 
have  been  referred  to,  as  showing  that  the  defendant  may 
bring  himself  within  the  operation  of  the  general  law  re- 
specting bail.  In  our  opinion,  these  sections  only  refer  to 
other  provisions  of  the  same  chapter,  and  do  not  contemplate 
the  release  of  the  estate  attached  by  any  other  mode  than 
the  one  prescribed,  in  the  twenty  ninth  section.  By  this 
mode,  the  defendant  is  required  to  give  security  for  the  abso- 
lute payment  of  the  debt,  in  order  to  discharge  the  attach- 
ment; and  we  can  hardly  suppose  that  the  legislature  intended 
that  he  might  accomplish  the  same  purpose  by  merely  giving 
security  for  the  surrender  of  his  person.  It  was  also  insisted, 
that  the  provisions  of  the  chapter,  under  which  the  bond  was 
given,  are  broad  enough  to  embrace  proceedings  by  attach- 
ment. We  cannot  acquiesce  in  such  a  construction.  That 
chapter  is  solely  applicable  to  cases  in  which  a  capiat  ad 
respondendum  issues  in  the  first  instance.  It  has  no  relation 
to  proceedings  in  rem. 

The  application  is  denied,  with  costs  against  the  relator. 

Motion  denied. 
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Lewis  Rhiistehaet,  appellant,  v.  Robert  Schuyler   et.   al., 

appellees. 

Appeal  from  Adams. 

The  Revenue  Laws  of  the  State  of  Illinois,  from  1833  to  1829  inclusive,  are 
not  unconstitutional,  (a) 

The  Registry  Laws  do  not  apply  to  Patents  or  deeds  emanating  directly 
from  the  State,  or  the  United  States ;  an  Auditor's  deed,  therefore,  is  ad- 
missible in  evidence,  without  proof  of  its  execution,  and  without  show- 
ing that  it  had  been  regularly  acknowledged  and  recorded,  as  is  required 
in  cases  of  conveyances  alone  aflecting  the  interests  of  private  individuals. 

Under  the  Revenue  Act  of  1839,  the  deed  of  the  Auditor  of  Public  Ac- 
counts is  evidence  of  the  legality  and  regularity  of  the  sale  until  the 
contrary  shall  be  proved. 

The  Statute  of  Limitations,  passed  on  the  17th  day  of  January,  1835,  and 
which  took  effect  on  the  first  day  of  June  of  the  same  j^ear,  is  not  a  bar 
to  a  recovery,  until  the  term  of  seven  years  after  it  went  into  effect.  (6) 

Ejectment  in  the  Adams  Circuit  Court,  brought  by  the 
appellees  against  the  appellant,  and  heard  before  the  Hon. 
Jesse  B.  Thomas  and  a  jury,  at  the  October  term  1843. 
Verdict  for  the  plaintiffs  below,  and  a  judgment  for  possession, 
&c.     The  defendant  appealed  to  this  Court. 

The  proceedings  in  the  cause  are  sufficiently  stated  in  the 
Opinion  of  the  Court. 

N'.  H.  Purple,  for  the  appellant,  read  to  the  Court  an  ably 
written  argument.  The  following  are  some  of  the  principal 
points ; 

In  this  case,  the  limitation  question  arises,  that  is,  whether 
any  portion  of  the  time  the  appellant  may  have  been  in  pos- 
session before  the  passage  of  the  statute  is  reckoned  as  a 
part  of  the  seven  years'  limitation.  As  the  point  has  often 
been  made,  and  some  diversity  of  opinion  has  existed  among 
the  Judges  upon  the  Circuit,  it  is  proper  that  it  should  be 
presented  and  decided. 

The  appellant  contends,  that  the  Act  of  Eeb.  19,  1827,  is 
in  violation, 

First,  of  the  11th  section  of  the  8th  Article  of  the  Consti- 
tution of  the  State  of  Ilhnois,  which  declares :  "  ]N'or  shall 
any  man's  property  be  taken  and  applied  to  public  use  with- 

(a)  Bruce  v.  Schuyler,  4  Gil.  R.  267. 

(b)  Garrett  v.  Wiggins,  1  Scam.  R.  336  and  note. 

VOL.   VII.  60 
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out  the  consent  of  his  representatives  in  the  General  Assem- 
bly, nor  without  just  compensation  being  made  him." 

Secondly^  that  it  is  an  infringement  of  the  8th  section  of 
the  8th  Article  of  the  Constitution,  which  provides,  "  that 
no  freeman  shall  be  imprisoned  or  disseized  of  his  freehold, 
liberties  or  privileges,  or  outlawed,  or  exiled,  or  in  any  man- 
ner deprived  of  his  life,  liberty  or  property,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  This 
provision  is,  in  substance,  incorporated  into  all  the  Con- 
stitutions of  the  several  States,  and  is  almost  a  literal  tra- 
script  of  the  29tli  chapter  of  Magna  Carta.  As  to  the 
meaning  of  the  words,  "  law  of  the  land."  see  2  Kent's  Com. 
9.  In  criminal  cases  they  mean,  trial  by  indictment,  pre- 
sentment, &c;  in  civil,  where  a  man  is  to  be  deprived  of  his 
property  by  some  "  due  process  of  law,''''  which  can  only 
happen,  except  by  or  through  the  exercise  of  Legislative, 
Judicial  and  Executive  functions. 

Tliirdly,  that  the  law,  under  which  this  land  was  sold,  is 
in  contravention  of  the  20th  section  of  the  8th  Article  of  the 
Constitution  of  this  State,  which  provides,  "  that  the  mode 
of  levying  taxes  shall  be  by  valuation,  so  that  each  person 
shall  pay  a  tax  in  proportion  to  the  value  of  the  property, 
which  he  or  she  has  in  his  or  her  possession  ;" 

1.  Because  town  lots  are  exempt  from  taxation  ;  and 

2.  Because  it  provides  for  an  arbitrary  valuation  into 
classes,  determined  by  the  Legislature. 

[In  support  of  these  objections,  the  case  of  Smoyer  v. 
The  City  of  Alton,  3  Scam.  127,  was  cited.  The  Constitu- 
tions of  several  of  the  States  were  then  cited  und  commented 
upon,  so  far  as  they  related  to  taxation.] 

The  doctrine  of  contemporaneous  construction  will  proba- 
bly be  contended  for,  but  it  cannot  have  any  effect  except  in 
doubtful  cases.  When  the  Constitution  is  plain,  and  the  law 
is  plain,  and  both  admit  of  a  single  construction  as  applied 
to  each,  and  those  constructions  are  necessarily  opposed,  any 
number  of  enactments  by  the  Legislature,  how  often  soever 
they  may  have  been  repeated,  could  not  render  a  law,  uncon- 
stitutional in  itself,  valid. 

Fourthly,  that   the  Auditor's  deed,  unsupported  by  other 
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evidence,  is  not  ey en  prima  facie  evidence  of  the  title  in  the 
person  to  whom  the  deed  is  made.  See  Act  of  Feb.  19, 
182Y,  513,  §  2 ;  Act  of  1827,  519,  §  23  ;  Act  of  Jan.  19,  1829, 
524,  §  3  ;  Act  of  1827,  327,  §  4;  Garrett  v.  Wiggins,  1  Scam. 
353  ;  Revenue  law  of  Indiana,  Rev.  Stat.,  344  ;  O^Brien  v. 
Coulter,  2  Blackf.  424 ;  Parker  v.  Harris,  4  do.  70  ;  Morris 
v.  Himelick,  lb.  495 ;  Dentler  v.  TJie  State,  lb.  259 ;  and  the 
authorities  are  numerous  to  prove  that  "  all  the  requisitions 
of  the  law  authorizing  a  sale  for  taxes,  must  be  strictly  pur- 
sued." Watson  v.  StucJcer,  5  Dana,  581  ;  1  Ohio,  Cond.  R. 
335;  11  Ohio ;  359  ;  9  do.  94 ;  20  Pick.  421 ;  4  Peters'  Cond. 
R.  394 ;  11  Peters,  322;  2  Dall.  304 ;  4  Cranch,  403  ;  9  do.  64; 
5  Wheat.  116  ;  6  do.  119  ;  8  do.  681 ;  3  K  Hamp.  340 ;  6  do.  183, 
194  ;  1  Ohio  Cond.  R.  552  ;  Rev.  Stat,  of  Ohio,  928,  §  85  ;Ib. 
475  ;  5  Ohio,  232 ;  lb.  290. 

O.  H.  Browning,  for  the  appellees. 

This  question  has  been  settled  by  this  Court  years  ago, 
and  it  is  now  called  upon  to  reverse  the  decision,  and  declare 
a  law  unconstitutional.  This  is  an  exercise  of  power  that 
all  Courts  are  cautious  in  exercising. 

The  eifect  of  the  Auditor's  deed  under  the  law  of  1827, 
was  settled  in  the  case  of  Garrett  v.  Wiggins.  It  is  policy 
to  protect  those  who  purchase  land  sold  for  taxes,  as  the 
support  of  the  Government  requires  revenue,  and  the  law 
sanctions  a  liberal  construction  of  this  statute.  The  statute 
dispenses  with  proof  of  the  regularity  and  legality  of  an  Au- 
ditor's sale,  and  the  onus  of  proof  to  the  contrary  is  thrown 
upon  the  party  controverting  it. 

In  Indiana,  the  law  makes  the  Collector's  deed  evidence 
of  the  legality  of  his  acts;  ours  does  the  same  as  to  the  Audi- 
tor's acts,  and  he  does  all  that  is  to  be  done,  to  wit:  listing 
and  advertising  the  land,  &c. 

As  the  mode  of  levying  a  tax  by  valuation,  the  legisla- 
ture have  not  valued  the  land,  but  have  prescribed  the 
mode  of  doing  so.  Yaluing  land  is  no  more  a  judicial  than 
a  legislative  act,  but  ministerial.  There  is  no  rule  by 
which  the  exact  value  of  every  tract  of  land  can  be  ascer- 
tained. 
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As  to  the  powers  of  Governiiient,  they  rim  into  each  other 
hke  the  colors  of  a  changeable  silk,  or  light  or  darkness. 
The  acts  of  our  own  Government  and  that  of  others  show  the 
blending  of  these  powers.  Where  a  power  is  given  to  the 
Legislature,  they  are  to  judge  of  the  appropriate  means  of 
effecting  the  object,  which  must  vary  to  suit  the  varying  ex- 
igencies of  the  times. 

The  three  classes  will  embrace  all  the  qualities  of  land, 
and  this  mode  of  classification  was  convenient  and  just,  at 
the  time  it  was  adopted.  The  Bounty  Tract  could  not  be 
inspected  and  valued  before  it  was  settled. 

The  only  limitation  upon  the  power  of  the  legislature  to 
carry  into  effect  a  granted  power  is,  that  it  should  be  appro- 
priate to  the  end  proposed. 

The  15th  section  of  the  Act  of  1837,  subjects  lots  and  all 
other  property  to  a  county  tax.  The  legislature  may  dis- 
criminate as  to  the  objects  of  taxation.  If  they  are  to  tax  all 
property,  they  must  tax  all  alike,  and  yet  the  amount  to  tax 
is  different  in  different  counties,  and  admitted  to  be  consti- 
tutional. The  section  of  the  Constitution  is  not  a  grant  of 
power;  this  power  they  have  without  it,  and  it  imposes  but 
the  single  restriction  that  taxation  shall  be  by  valuation. 
Give  this  a  literal  construction,  and  the  land  of  non-residents 
cannot  be  taxed,  for  they  are  not  in  their  actual  possession. 
The  Constitution  of  the  United  States  says  that  all  duties 
sliall  be  uniform ;  but  are  they  not  varied  to  suit  the  objects 
of  duty  ?  The  tax  is  unequal  in  different  counties,  and  yet 
this  is  by  Wrtue  of  the  authority  of  the  Legislature,  and  they 
cannot  do  indirectly  what  they  cannot  do  directly. 

As  to  the  power  of  the  State  to  take  property  of  one  with- 
out the  judgment  of  his  peers,  see  7  Peters,  669. 

As  to  the  mode  of  collecting  taxes  by  distress,  or  other 
summary  method,  see  18  Johns.  141 ;  7  Wend.  118;  4  Peters, 
349 ;  5  Binn.  355. 

A.  Williams,  for  the  appellant,  in  continuation. 
The  Revenue  Act  of  1827,  under  which  the  land  was  sold 
for  taxes,  is  unconstitutional. 

1.    It  intringes  the  Ordinance  of  Illinois  accepting  certain 
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propositions  made  by  Congress,  April  18,  1818,  which  is  in 
these  words  :  '  "  That  all  tlie  lands  belonging  to  the  citizens 
of  the  United  States  residing  without  the  said  State,  (Ilhnois,) 
shall  never  be  taxed  higher  than  the  lands  belonging  to  persons 
residing  therein."  This  provision  is  founded  in  natural  jus- 
tice and  equality,  and  is  intended  to  protect  non-resident 
landholders  from  unequal  taxations,  and  upon  the  principle 
that  common  burdens  should  be  borne  by  common  contribu- 
tions, requires  that  all  the  lands  in  the  State,  whether  owned 
by  residents  or  non-residents,  should  be  taxed  equally  for 
State  purposes,  and  that  all  the  lands  in  the  same  county, 
town,  or  city,  should  be  taxed  alike  for  county,  town,  or  city 
purposes,  a  State  tax  being  a  burden  common  to  all  the 
land  within  its  limits,  and  a  county,  town  or  city  tax  being 
in  like  manner  common  to  all  the  land  within  the  limits  of 
the  county,  town,  or  city.  This  construction  gives  effect  to 
the  spirit  and  intention  of  the  Ordinance,  is  required  by  the 
principles  of  justice  and  equalit}-,  and  enables  the  Legislature 
to  adjust  local  taxes  to  the  ever-varying  wants  of  the  several 
counties,  towns,  or  cities  in  the  State,  while  the  construction 
contended  for  on  the  other  side  that  the  aggregate  amount  of 
the  tax,  including  State,  count}^  and  city  taxes,  must  be  the 
same  on  resident  and  non-resident  lands,  would  be  not  only 
unjust  and  unequal,  since  it  would'  enable  the  legislature,  as 
is  done  by  the  Act  nnder  consideration,  to  impose  the  whole 
amount  of  the  State  tax  upon  non-resident  lands;  but  it 
would  also  be  unwise  and  inconvenient,  as  it  would  prevent 
the  proper  adjustment  of  local  taxes.  The  present  Revenue 
Law  is  founded  upon  the  construction  for  which  I  contend, 
the  aggregate  amount  of  the  tax  is  not  the  same,  but  the 
State  tax  is  uniform  throughout  the  State ;  the  county,  town, 
or  city  tax  is  uniform  within  the  limits  of  the  several  coun- 
ties, towns  and  cities,  respectively!,  This  is  unquestionably 
the  equality  contemplated  by  the  Constitution.  Either  the 
old  Eevenue  Act  or  the  present  Eevenue  Law  is  unconsti- 
tutional. 2  Kent's  Com.  330,  331,  333  ;  Sutton's  Heir's  v. 
Louisville^  5  Dana,  31  ;  City  of  Lexington  v.  McQuillon's 
Heirs,  9  do.  516 ;  4  N.  Hamp.  556;  6  Har  &  Johns.  382,  3. 
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The  Act  of  1827  taxes  non-resident's  lands  exclusively  for 
State  purposes,  and  exempts  resident  lands  fro'm  State  taxes 
altogether.  §§  1,  2,  20,  21.  The  inevitable  consequence  is, 
that  the  rate  of  taxation  must  be  higher  upon  non-resident 
lands  than  it  would  be  if  residents  contributed  their  just  pro- 
portion of  the  State  revenue,  and  it  is  no  answer  to  say,  that 
the  resident  pays  the  same  amount  of  tax  to  the  county  in 
which  his  land  is  situated  that  the  non-resident  pays  to  the 
State.  It  is  for  local  inq^rovements  that  do  not  benefit  the 
non-resident  lands  in  another  county. 

It   infringes   the    20th    section    of  the  8tli  Article  of  the 
State  Constitution,  which  is  in  these  words:     "That  mode  of 
levying   a  tax  shall  be  by  valuation,  so  that  every  person 
shall  pay  a  tax  in  proportion  to  the  value  of  the  property  he 
or   she   has  in   his   or  her  possession."     This  is  not  a  grant 
of  power,  but  a  limitation  upon  its  exercise ;  Sawyer  v.  The 
City  of  Alton,  3  Scam.  130,  and  if  the  English  words  have  any 
meaning   capable    of    being    certainly    known,  it  limits  the 
power  of  the  Legislature  as  to  the  objects  of  taxation,  and 
as  to  the  manner  of  ascertaining  what  portion  of  the  aggre- 
gate amount  of  the  tax  is  to  be  imposed  on  each  particular 
object.     Property,  in  its  general  sense,  including  its  species 
both  real  and  personal,  is    clearly  indicated  as  the  object  of 
taxation,  and   its    value    ftirnishes   the    rule    by    which    the 
amount  to  be  assessed  upon  any  particular   article   of  prop- 
erty is  to  be  assessed.     The  Legislature  has  an  unlimited  dis- 
cretion as  to    the    amount    of  money  to  be  raised  by  a  tax 
upon  property ;  but,  then,  that  amount  must  be  imposed  upon 
all  the  property   in  the   State  which   is    subject  to   taxation, 
and  the  amount  levied  upon  any  particular  property  must  be 
in  proportion  to  its  value,  to  be   ascertained  by    actual  valua- 
tion.    If  this  be  not  its   meaning,  then  it  is  altogether  inop- 
erative.    This    Court    has   decided   in  the    case    of  Saioyer 
V.  Tlie  City   of  Alton,  that  it  is   restrictive  of  the  power  of 
the  Legislature  and   that  it  does   not   prevent  the  Legisla- 
ture from    authorizing  the  imposition  of  a  capitation  tax.     It 
does  not  limit  the  Legislature  as  to  the  amount  of  tax  to  be 
levied,  and  if  the   Legislature   may  discriminate   as   to  the 
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kind  of  property  to  be  taxed,  and  tax  the  land  selected  as 
the  object  of  taxation,  and  then  tax  it  without  reference  to 
its  Talue,  or  according  to  an  arbitrary  value  declared  by 
itself  it  would  be  difficult,  if  not  impossible,  to  show  in 
what  respect,  and  how  it  restricts  the  Legislative  power. 
The  Legislature  may,  upon  this  construction,  require  one  or 
ten  thousand  dollars,  and  impose  the  whole  amount  upon 
persons,  or  upon  any  one  description  of  property,  and  that,  too, 
without  any  rule  of  apportionment  except  an  arbitrary  one 
declared  by  itself.  Upon  what,  then,  can  the  restraining 
influence  operate  ?  It  behooves  those  who  contend  for  this 
construction  to  answer.  A  construction  which  would  ren- 
der a  constitutional  pro^-ision  inoperative  is  inadmissible. 
1  Story  on  the  Con.  428 ;  Prigg  v.  TJie  Commomoealth  of 
Pennsylvajiia,  16  Peters,  612 ;  3fa7'hury  v.  Madiso7i^  1 
Peters'  Cond.  R.  282. 

Another  rule  of  construction  is,  that  words  are  not  to  be  en- 
larged or  restricted  beyond  their  plain  import  merely  to 
avoid  inconvenience,  1  Story  on  the  Con.  §  §  425  ;  426 ; 
1  Peters'  Cond.  R.  282. 

To  construe  the  words"  property"  and  "valuation,"  ac- 
cording to  the  ordinary  and  obvious  sense  would  require  that 
all  property  should  be  taxed  according  to  its  actual  value, 
to  be  ascertained  by  the  persons  entrusted  by  the  Constitu- 
tion with  the  application  and  enforcement  of  the  laws. 
This  would  impose  real  and  sul)stantial  limits  on  Legisla- 
tive authority.  It  would  prevent  it  from  oppressing  the 
owners  of  one  description  of  property  by  selecting  that  kind 
of  property  as  the  exclusive  object  of  taxation,  and  also  of 
apportioning  the  tax  according  to  an  arbitrary  standard 
of  value.  This,  then,  is  the  construction  required  by  the 
words  employed  in  the  Constitution.  It  makes  the  provision 
operative.  It  gives  effect  to  the  intention  of  the  Conven- 
tion as  expressed  in  the  Constitution ;  whilst  the  construc- 
tion contended  for  on  the  other  side  is  not  only  unauthorized 
by  the  terms  used,  but  is  in  direct  conflict  with  their  plain 
and  clear  import,  and  defeats  the  object  of  the  provision, 
by   rendering  it   altogether  inoperative.      The    Act    under 
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consideration  selects  lands  owned  by  non-residents  as  the  only 
object  of  State  taxation,  exemptini^  there  from  town  lots,  per- 
sonal property  and  resident  lands.  If  the  Legislature  may 
do  this  and  impose  a  capitation  tax  likewise,  then  there  is 
no  limit  to  its  taxing  power  as  to  the  objects  npon  which  it  is 
to  operate.  It  not  only  selects  land  as  the  exclusive  object 
of  taxation,  but  renders  a  decree  that  each  acre  of  taxable 
land  is  worth  either  three  or  four  dollars,  and  shall  be  taxed 
accordingly.  If  this  can  be  done  constitutionally,  then  it 
abrogates  all  restraint  upon  the  Legislature  as  to  the  mode 
of  apportioning  the  tax.  This  decree  was  either  founded  on 
evidence,  or  assumption.  If  on  the  former,  the  Legisla- 
ture is  not  the  proper  tribunal  to  investigate  facts.  If  on 
the  other,  then  it  is  altogether  arbitrary,  and  consequently 
can  impose  no  restriction  upon  the  tribunal  authorized  to 
make  the  assumption.  The  same  power,  which  assumes  an 
acre  of  ground  to  be  worth  four  dollars,  may,  when  it  thinks 
proper  to  do  so,  assume  it  to  be  worth  one  hundred  dollars;  the 
amount,  if  the  authority  exists,  is  a  cpiestion  of  expediency 
and  not  of  power. 

The  Revenue  Act,  then,  in  discriminating  between  the 
different  species  of  propert}",  and  taxing  one  kind  exclusively, 
as  well  as  in  taxing  that  kind  without  valuation,  is  unconsti- 
tutional. Classilication  is  not  valuation.  It  cannot  be  made 
to  include  improvements  made  on  land,  and  this  Court  has 
decided  that  such  improvements  constitute  a  part  of  the 
land,  and  that  the  land  itself  cannot  be  taxed  unless  the  im- 
provements on  it  are  also  taxed.  A.  and  B.  each  own  a 
tract  of  land  of  one  hundred  acres  adjoining  each  other,  and 
worth,  without  improvements,  four  dollars  per  acre.  The 
land  of  A.  is  unimproved,  but  that  of  B.  is  in  a  high  state  of 
cultivation.  The  improvements  upon  it,  and  which,  accor- 
ding to  the  decision  in  Fitch  v.  Pinckard^  4  Scam.  79, 
make  part  of  it,  are  worth  ten  thousand  dollars.  The  tax 
being  one  half  of  one  per  cent,  the  Constitution  requires 
that  A.  should  pay  a  tax  of  two  dollars,  and  that  B.  should 
pay  one  of  fifty  two  dollars.  The  Act  of  the  Legislature 
requires  each  of  them  to  pay  two  doUars ;  now^  it  is  obvious. 
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that  this  Act  can  only  be  sustained  by  the  overthrow  of  both 
the  Constitution  and  the  above  decision,  and  yet  it  is  gravely 
contended,  that  this  Act  is  constitutional.  4  N.  Hamp.  565  ; 
5  Dana,  31;  9  do.  53  6;  12  Mass.  2r)5;  Arkansas,  299;  1  Ja- 
cobs' Law  Diet.  Ill,  title  "'Appraiser;^''  3  Com.  Dio'.  326,  title 
"  Courts^'  (D.  9) ;  5  do.  288,  title  "■  PaTlimnent^''  (H.  13  & 
■J 4);  Y  do.  title  ''-Sewers:;'  (62);  1  Story  on  Const.  §§  362,  428, 
451. 

3.  It  infringes  the  first  and  fourth  Articles  of  the  Consti- 
tution. The  first  Article  positively  forbids  and  expressly 
inhibits  the  exercise  of  judicial  powers  by  the  General  As- 
sembly, and  the  fourth  Article  delegates  the  exercise  of 
such  powers  solely  and  exclusively  to  the  judicial  depart- 
ment. This  is  a  prohibition  upon  the  Legislature  to  delegate 
it  to  any  others.  Lane  v.  Dorman,  3  Scam.  241  ;  2  Brock, 
44T;  American  Jurist  and  Law  Magazine,  !N^o.  20,  301  and 
309;  Tucker's  Black.  App.  353-4;  Federalist,  No.  80,  443; 
1  Kent's  Com.  §14,  296;  Story  on  Const.  §§  1568,  1570, 
1584,  1586,  1640;  3  Peters'  Cond.  R.  38^5;  4  do.  53Y;  5  do. 
114-15;  Federalist,  ^o.  51,291;  1  Black.  Com.  140,  141, 
143^,  269;  Montesquieu,  Book  II,  ch.  6;  Paley's  Moral 
Philosophy,  B.  6,  ch.  8 ;  Federalist,  No.  47,  270 ;  Jefi'erson's 
Notes  on  Yirginia  195  ;  2  Story  on  Const.  §§  517,  519 ;  1 
Kent's  Com.  §  11,  220  ;  1  Dana,  505  ;  1  J.  J.  Marsh.  567,  571; 
1  Bay,  396-7 ;  2  Webster's  Speeches,  253-4 ;  1  Kent's  Com. 
20,  450-1. 

So  far  as  the  Legislature  have,  by  the  Act  in  question, 
undertaken  to  value  lands  for  the  purpose  of  taxing  them, 
they  have  assumed  to  exercise  judicial  power.  The  value 
of  land  is  a  question  of  fact,  and  its  ascertainment  depends 
on  evidence  and  requires  investigation.  In  making  this 
valuation,  the  Legislature  must  be  presumed  to  have  received 
evidence,  and  ascertained  the  facts  upon  which  the  value  of 
the  land  depended,  or,  without  such  evidence  and  ascertain- 
ment, arbitrarily  to  have  assumed  the  existence  of  such  facts, 
and  on  such  ascertainment  or  assumption  to  have  made  a 
decision  in  the  nature  of  a  decree.  If  this  is  not  the  exer- 
cise of  a  power  of  inquiry  into,  and  a  determination  of  facts 
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between  debtor  and  creditor,  and  that,  too,  ex  jparte  and 
summary  in  its  character,  it  is  diffieuU  to  understand  the 
meaning  of  terms.  That  tlie  exercise  of  such  power,  is,  in 
its  nature,  clearly  judicial,  is  too  apparent  to  need  argument 
to  illustrate  its  truth ;  and  it  is  not  less  certain,  that  the 
exercise  thereof  is  in  direct  conflict  with  the  articles  of  the 
Constitution  cited  above.     Lane  v.  Dorman^  3  Scam.   2-il-2. 

If  the  Legislature  have  power  to  make  such  valuation,  it 
is  conclusive  upon  the  rights  of  all  persons  affected  by  it.  It 
is  this  conclusive  effect  added  to  the  nature  of  the  power 
which  makes  it  judicial.  A  valuation  made  by  assessors, 
appointed  for  that  purpose,  is  merely  ministerial.  It  con- 
cludes no  rights.  It  is  subject  to  judicial  supervision  and 
control,  and  receives  its  conclusive  effect  from  judicial 
conf on  nation  and  sanction.  Moore  v.  Harris^  2  Wash.  Ya. 
E.  126 ;  4  Peters'  Dig.  245-6 ;  2  do.  556,  §  84 ;  2  Peters' 
Cond.  R.  91 ;  2  Peters^  Dig.  558,  §  1108;  U.  8.  v.  Patterson, 
Gilpin's  D.  C.  R.  47. 

By  authorizing  the  Auditor  to  sell  lands  in  a  summary  way, 
without  judgment  for  the  non-payment  of  taxes,  the  Legisla- 
ture have  attempted  to  delegate  judicial  power  to  him.  This 
they  cannot  do.  The  Auditor  constitutes  no  part  of  the  ju- 
dicial department,  and  the  Act  which  attempts  to  clothe  him 
with  the  judicial  authoritj^,  is  in  direct  conflict  with  the  4th 
Article  and  the  8th  section  of  the  8th  Article  of  the  State 
Constitution.  The  power  delegates  all  judicial  authority  to 
the  judiciary ;  and  the  latter  provides,  that  no  person  shall, 
by  any  manner  of  means,  be  deprived  of  his  property  until 
judgment  is  rendered  against  him.  This  is  the  settled  inter- 
pretation of  that  section,  as  is  universally  admitted  by  all 
respectable  American  jurists.  Rinney  v.  Beverly,  2  Hen. 
&  Munf.  336 ;  Holie  v.  Henderson,  4  Dev.  15  ;  4  Hill's  (K  Y.) 
R.  146 ;  ex  jmrte  Robert  B.  Randolph,  2  Brock.  447 ;  3 
Story  on  the  Constitution,  661 ;  1  Webster's  Speeches,  110, 
127-8;  2  Kent.  Com.  13  (note);  4  Peters'  Cond.  R.  443;  2 
Peters,  644 ;  2  Peters'  Cond.  R.  622 ;  5  do.  498.  This  is 
also  its  known  construction  in  England.  Lord  Coke  de- 
fines it  to  mean  judicial  process,  and  says  that  judging  a  man, 
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either  in  a  civil  or  criminal  cause,  without  calling  him  to 
answer  and  make  his  defence,  is  ao-ainst  this  provision.  2 
Just.  48 ;  Sullivan's  Lectures,  243,  293  ;  4  Black.  Com.  424  ; 
7  Com.  Dig.,  title,  '■''Prerogative!''' 

This  power  to  sell  lands  lor  the  non-payment  of  taxes, 
which  the  Act  attempts  to  confer  upon  the  Auditor,  is,  in 
its  nature  and  effect,  clearly  judicial.  It  is  to  be  exercised 
in  consequence  of,  and  upon  a  breach  of  duty,  the  existence 
of  which  can  only  be  ascertained  by  inquiry  and  investiga- 
tion into  the  relation  of  debtor  and  creditor,  and  it  deprives 
a  person  of  his  property.  A  tax,  when  duly  assessed,  is  a 
debt,  and  like  other  debts,  is  collectable  by  suit  or  action  at 
law.  To  authorize,  by  general  laws,  the  imposition  of  taxes, 
is  legislative,  but  to  apply  and  enforce  those  laws,  is  the 
province  of  the  judiciary.  1  1^.  Hamp.  204;  4  do.  572; 
Fletcher  v.  Peck,  2  Peters'  Cond.  R.  321 ;  American  Jurist 
and  Law  Magazine,  No.  20,  page  301 ;  2  Dall.  308  ;  3  Story 
on  Const.,  §§  1570,  1571,  15S4,  1586,  1607;  1  Peters' Cond. 
R.  28-45;  4  Peters'  Cond.  R.  537;  66  Peters',  616;  3  Black. 
Com.  22-3  and  25  ;  2  Hill,  (N.  Y.)  R.  21 ;  8  Pick.  225  ;  15  Pick. 
243,  254  ;  1  Lord  Raym.  580 ;  6  Har.  &  Johns.  375  ;  Bergen 
V.  ClarJcson,  1  Halsted,  365, 

If,  instead  of  selling  land  in  a  summary  ex  jparte  way,  the 
Auditor  had  been  authorized  to  summons  the  tax  payer  to 
appear  before  him  to  hear  and  examine  witnesses,  and  to 
give  judgment  against  him  for  the  amount  of  his  taxes,  and 
then  to  '  sell  his  land  for  the  satisfaction  of  such  judgment, 
no  person  would  deny  that  that  would  be  the  exercise  of 
judicial  power.  Whether  a  power  is  judial  or  not,  depends 
upon  its  natm-e  and  effect,  and  not  upon  the  manner  in  which 
it  is  exerted.  If  this  were  not  the  case,  the  Legislature 
could  strip  the  Courts  of  all  jurisdiction,  by.  requiring  that 
all  laws,  whether  civil  or  criminal,  should  be  executed  by 
its  special  agents  in  a  summary  way,  without  trial  or  judg- 
ment. 

The  Legislature  cannot  directly  authorize  the  sale  of  any 
person's  property  without  cause.  What  they  cannot  do  di- 
rectly, they  cannot  do  indirectly.    They  have  no  inherent 
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power  over  the  property  of  individuals.  Their  power,  in 
this  respect,  is  derivative  and  delegated,  and  can  only  be 
exerted  for  the  purposes  declared,  and  within  the  limits  pre- 
scribed to  them  by  the  Constitution.  For  those  purposes 
and  within  those  limits,  they  may  declare  the  causes  for,  and 
the  manner  in  which  such  sales  shall  be  made.  But  before 
the  sales  thus  authorized  can  be  constitutionally  made,  the 
existence  of  the  cause  for  which  the  sale  is  authorized  must 
be  judicially  ascertained.  1  Starkie's  Ev.  3  ;  Articles  1  &  4, 
State  Const,  and  the  8th  section  of  the  8th  Article.  Holce  v. 
Henderson,  4  Dev.  15  ;  4  Hill's  (K  Y.)  R.  146;  3  Story  on  the 
Const.  661.  Such  judicial  ascertainment  can  only  be  made, 
after  an  opportunity  has  been  afforded  to  the  person,  whose 
property  is  to  be  sold,  to  be  heard  in  his  defence.  Webster's 
Speeches  ;  2  Hen.  &  Munf.  336  ;  Chase  v.  Hathaicay,  14  Mass. 
224. 

The  extent  of  the  legislative  authority,  then,  is  to  declare 
the  causes  for  which  a  person's  property  may  be  sold,  and  to 
subject  it  to  sale  when  those  causes  shall  be  judicially  ascer- 
tained, and  to  regulate  by  general  laws  the  mode  of  such 
sales.  The  causes  for  which  the  Legislature  may,  under  the 
Constitution  of  Illinois,  authorize  the  sale  of  a  person's  prop- 
erty without  his  consent,  are  limited  to  the  commission  of 
crimes  by  him,  or  his  failure  to  pay  his  debts,  and  by  debts, 
is  intended  all  legal  liabilities.  The  commission  of  crime, 
or  the  existence  of  the  debt  which  can  alone  justify  the  sale, 
should  be  judicially  ascertained  before  the  sale  is  made. 

The  Constitution  has  not,  in  terms,  given  the  Legislature 
authority  to  direct  any  person's  property  to  be  sold.  Their 
right  to  do  this  results  from  the  power  and  necessity  of  en- 
forcing obedience  to  the  laws.  The  power  to  make  laws  is 
assigned  to  the  Legislature ;  but  to  guard  the  people  against 
the  abuse  of  that  power,  and  to  keep  the  Legislature  wuthin 
the  limits  prescribed  to  them,  the  power  and  duty  of  ascer- 
taing  violations  of,  and  enforcing  obedience  to  the  laws,  is 
intrusted  exclusively  to  the  Judiciary.  This  object  can  only 
be  benelicially  and  efficiently  attained,  by  requiring  that  the 
violation  of  the  laws  should  be  judicially  ascertained  previ- 
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ous  to  their  final  execntion.  If,  however,  the  sale  ma}'-  be 
made  before  the  cause,  for  which  it  is  made  and  by  M'hich  alone 
it  can  be  defended,  has  been  judicially  ascertained,  then, 
at  last  the  purchaser  at  such  sale  must  necessarily,  when 
he  setsnp  a  title  under  such  purchase,  prove  its  existence  by 
appropriate  evidence.  When  a  judicial  investigation  pre- 
cedes the  sale,  the  judgment  of  the  the  Court  is  the  authentic 
evidence,  and  its  production  as  evidence  is  invariably  ac- 
quired, whenever  any  person  claims  title  as  purchaser  under 
it.  When  the  sale  is  made  without  judgment,  then  the  pur- 
chaser is  bound,  when  he  claims  title  under  such  sale,  to 
prove  all  the  facts  necessary  to  authorize  the  entering  of  a 
judgment  in  the  case.  To  hold  otherwise  would  be  to  treat 
summary  and  ex  parte  sales  with  greater  indulgence  than 
regular  judicial  sales,  made  after  and  in  pursuance  of  a 
judgment,  and  under  the  supervision  and  control  of  the  Court 
which  gave  the  judgment,  and  would  reverse  all  the  rules 
which  have  been  established  by  the  wisdom  of  ages  for  the 
government  of  such  cases — rules,  too,  wdiich  are  essentially 
necessary  to  the  security  and  value  of  property.  And  the 
Legislature  cannot,  under  the  pretence  of  prescribing  and 
regulating  the  rules  of  evidence,  dispense  with  such  proof. 
5  Peters'  Cond.  E.3T4-6  ;  1  Howard's  (U.  S.)  K.  3.1 6 ;  2  do.  612 ; 
3  do.  549.  If  they  may  do  this,  they  have  in  effect  the  power 
to  dispose  of  the  property  of  individuals  at  pleasure,  freed 
from  all  restraint  by  the  Judiciary.  The  Judiciary  would 
have  nothing  to,  do  but  to  register  legislative  edicts. 

Under  such  an  assumption  of  power  the  legislature  de- 
clares, that  for  certain  crimes  and  legal  disabilities  the  prop- 
erty of  individuals  shall  be  sold  ;  that  when  any  person  com- 
mits such  crimes,  or  incurs  such  legal  disabilities,  the  sheriff 
of  his  county  shall  forthwith  sell  his  property,  and  con- 
vey it  to  the  purchaser,  and  then  provide,  that  the  purchaser 
should  not  be  required  to  make  any  proof  to  sustain  his  title 
to  the  property  so  sold,  but  that  his  conveyance  should  be 
evidence  of  title,  until  the  former  owner  shall  prove  that 
he  had  not  committed  the  error,  or  incurred  the  legal  disa- 
bihty  for  which  it  was  sold. 
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The  Legislature  can  either  do  this  in  all  cases,  or  it  can  do 
it  in  none.  There  is  no  principle  or  provision  of  the  Consti- 
tution which  allows  it  in  one  case  and  prohibits  it  in  others.  It 
is  believed  that  but  few  persons  will  be  found  hardy  enough 
to  advocate  such  a  monstrous  assumption  of  power.  And 
yet  it  is  necessary  to  do  all  this,  and  more  to,  to  sustain  the 
judgment  of  the  Circuit  Court  in  this  case.  If  the  legisla- 
ture may,  and  actually  should  attempt  to  do  all  this,  the  per- 
son whose  property  is  thereby  effected,  has  at  least  the  poor 
privilege  of  requiring  that  all  such  acts  should  be  rigidly 
confined  to  the  cases  actually  provided  for,  and  that  they 
should  not  be  extended  by  implication.  Fairfax's  Devisee  r. 
Hunter's  Lessee,  2  Peters'  Cond.  P.  630-1 ;  Young  v.  6bm- 
monwealth,  4:^mn.  116;  Stuart  v.  Hamilton,  2  Hen.  &  Munf. 
545 ;  Rinney  v.  Beverley,  342-3 ;  Ashury  v.  Calloway,  1 
Wash.  74 ;  Mayor  c&c,  of  Alexandria  v.  Chapman,  4  Hen. 
&  Munf.  276;  liajplee  v.  Morgan,  2  Scam.  563;  Ex  parte 
Robert  B.  Randolph,  2  Brock.  447;  5  Alabama  421,  465. 

And  this  briugs  us  to  the  last  point  presented  by  this 
record.  The  deed  of  the  Auditor  was  not  of  itself  evidence 
of  title  in  the  purchaser  at  the  tax  sale.  Williams  v.  Pey- 
ton''s  Lessee,  4  Peters'  Cond.  R.  395 ;  Thatcher  v.  Powell,  5 
do.  32;  Games  v.  8tiles,  14  Peters,  328;  2  Ohio,  333; 
Rex  V.  Colce,  1  Cowp.  26 ;  Smith  v.  Hileman,  1  Scam.  325  ; 
Day  V.  Eaton  cfc  Co.,  lb.  476 ;  Fitch  v.  Pinckard,  3  do.  78 ; 
Hill  V.  Leonard,  lb.  142. 

The  ninth  section  of  the  Revenue  Act  of  1829,  after  pre- 
scribing the  manner  of  advertising  tax  sales,  and  requiring 
that  copies  of  the  advertisement  should  be  deposited  in  cer- 
tain offices  as  records  thereof,  and  making  certified  copies  of 
the  same  evidence  in  all  Courts  of  Justice  in  this  State,  pro- 
vides, that  "it  shall  not  be  necessary  for  any  purchaser  of 
lands,  so  sold  for  taxes,  to  obtain,  keep,  or  produce  any  ad- 
vertisement of  the  sale  thereof,  but  his  deed  from  the  Audi- 
tor of  Public  Accounts  shall  be  evidence  of  the  regularity 
and  legality  of  the  sale  until  the  contrary  shall  be  made 
to  appear."  And  this,  it  is  contended,  makes  the  deedj^er  se 
evidence   of  title.     To  give   the  deed  this  effect,  the  Court 
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must  extend,  by  implication,  the  words  of  the  Legislature 
greatly  beyond  the  case  actually  provided  for.  The  pro- 
vision is,  that  the  deed  shall  be  evidence  of  the  regularity  and 
legality  of  the  sale,  and  not  of  the  authority  to  make  such 
sale,  both  of  which  is  necessary  to  its  validity.  If  the  sale 
had  been  made  under  a  judgment  and  execution,  the  judg- 
ment and  execution  would  have  constituted  the  authority  to 
make  the  sale,  but  would  not  be  any  part  of  the  sale,  and 
cannot,  by  any  just  interpretation,  be  included  in  the  regu- 
larity and  validity  thereof.  A  sheriff's  deed  made  in  pur- 
suance of  a  sale  under  judgment  and  execution  is  evidence 
of  the  regularity  of  the  sale,  and  yet  it  is  necessary  to  pro- 
duce the  judgment  and  execution  to  show  the  authority  to 
make  it.  Where  the  sale  is  made  without  judgment,  the 
authority  to  make  it  must  be  shown  by  proving  all  the  par- 
ticular facts  which  would  authorize  the  entering  of  a  judg- 
ment, and  of  which  the  judgment,  when  entered,  becomes 
the  authoritative  evidence,  which,  in  this  case,  would  be, 

1.  That  the  land  was  owned  or  claimed  by  an  individual, 
or  body  pohtic  or  corporate,  and  that  it  had  been  sold  by  the 
United  States  five  years  previous  to  the  sale.  See  fourth 
section  of  the  Ordinance,  and  first  section  of  the  Revenue 
Act  of  1827,  R.  L.  51,  513. 

2.  That  it  belonged  to  a  non-resident,  or  that  the  owner 
omitted  to  list,  or  enter  it  for  taxation  in  the  county  in  which 
it  was  situated.  See  §§  2,  13,  22,  &  23,  of  the  Act  of  1837 ; 
R.  L.  513,  515,  518,  &  519. 

3.  That  it  was  duly  listed  or  entered  in  the  Auditor's 
office  for  taxation,  either  by  the  owner  or  Auditor,  according 
to  its  quality,  class  and  description.  See  §§  2,  &  23,  Act  of 
1827,  &  §  3,  Act  of  1831 ;  R.  L.  513,  519,  &  527. 

4.  And  that  the  taxes  were  due  and  unpaid. 

All  these  things  would  be  required  to  authorize  the  enter- 
ing of  a  judgment  for  the  taxes,  and  would  enter  into  and 
make  a  part  of  it,  and,  consequently,  would  be  proven  by  it. 
They  constitute  the  authority  to  make  the  sale,  but  is  no 
part  of  the  sale,  and  the  provision,  that  the  deed  shall  be 
evidence  of   the   regularity  and  legality  of  the  sale,  cannot 
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be  made  to  include  these  things  without  a  latitude  of 
enlarged  construction,  alike  unwarranted  by  analogy  or  the 
rules  established  for  the  government  of  summary  and  ex 
parte  proceedings  affecting  the  rights  of  parties,  and  the 
construction  of  legislative  Acts  which  authorize  such  pro- 
ceedings. 4  Blackf.  TO,  259,  494.  This  construction  is 
required  by  the  context.  The  ninth  section  relates  exclu- 
sively to  the  advertisement  and  the  sale,  and  not  a  word  is 
to  be  found  in  it  as  to  what  lands  shall  be  taxed,  the  mode  of 
assessment,  the  amount  of  tax,  or  when  it  shall  be  paid.  It 
does  not  in  any  one  sentence,  line  or  word,  look  beyond  the 
sale  and  advertisement.  After  pointing  out  the  manner  of 
making  and  proving  these,  then  follows  the  provision  that 
the  purchaser  shall  not  be  required  to  prove  the  same,  but 
his  deed  shall  be  evidence  thereof  until  the  contrary  shall  be 
made  to  appear.  This  rule  of  evidence,  then,  whether  we 
regard  the  well  established  canons  of  interpretation,  the 
terms  in  which  it  is  couched,  the  context,  the  subject  matter 
or  analogies  drawn  from  similar  provisions  or  cases,  must  be 
restricted  to  the  sale,  and  cannot  be  extended  to  embrace 
the  authority  to  make  it. 

E.  D.  Baker  continued  the  argument  for  the  appellees. 

It  is  said  that  the  Revenue  law  under  consideration  is  un- 
constitutional because, 

FiT8t^  no  freeman  shall  be  disseized  of  his  freehold,  &c., 
without  the  judgment  of  his  peers.  By  this  it  is  meant  that 
a  person  can  only  be  deprived  of  his  life,  &c,  according  to 
the  law  in  force  at  the  time  of  Magna  Carta.  This  charter, 
extracted  from  King  John  by  the  Barons  for  their  own  benefit, 
was  afterwards  applied  to  the  common  people.  Laws  Hke 
ours,  and  much  more  unequal  and  oppressive,  and  more  sum- 
mary, were  passed  in  England  under  Magna  Carta.  The 
gentleman's  reading  of  this  charter,  therefore,  must  be  in- 
correct.    1  Black.  Com.  45,  200,  232. 

Revenue  officers  in  England  are  not  judicial  officers.  In 
that  kingdom,  there  has  been  no  case  of  a  trial  and  judgment 
before   a   sale  of  land  for  taxes.     Assessment   of  the  value 
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land  was  made  in  England  in  1692,  and  some  estates  were 
more  heavily  taxed  than  others. 

The  expression  "  law  of  the  land,"  means  a  law  as  defined 
by  Blackstone  and  Demosthenes.  Hence  the  insertion  in 
our  Constitution,  that  private  property  shall  not  be  taken  for 
public  use  in  England  without  any  compensation  but  accord- 
ing to  pleasure. 

In  nineteen  States,  taxes  have  been  collected  by  summary 
process,  without  question. 

Secondly,  the  law  is  said  to  be  unconstitutional  because 
the  Legislature  has  performed  the  act  of  valuation.  "  By 
interposition  of  valuation,"  is  all  that  is  meant  by  requiring 
taxes  to  be  levied  according  to  value;  it  does  not  mean  true 
and  equal  valuation,  for  that  would  be  impossible.  That  the 
land  was  valued  the  law  proves.  A  minimum  value  is  fixed 
by  all. laws,  to  wit,  three  hundred  dollars.  The  law  operated 
upon  classes,  not  individuals,  and  it  was  so  valued  from  the 
necessity  of  the  case,  the  land  not  being  settled.  Valuation 
is  an  estimate,  but  that  estimate  need  not  be,  and  cannot  be 
equal  and  just.  The  assessor  is  the  creature  of  the  Legisla- 
ture ;  his  act  is  their  act;  and  yet  it  is  contended  there  is  no 
valuation,  because  it  is  unequal. 

To  presume  the  valuation  to  be  unfair,  is  to  presume  against 
universal  consent,  &c.  It  has  been  sanctioned  by  every  de- 
partment, and  every  succeeding  Legislature,  and  never  com- 
plained of  by  the  people.  The  law  was  suggested  in  the 
Legislature  to  be  unconstitutional,  but  it  was  decided  in  the 
negative ;  the  law  was  changed  from  expediency.  A  literal 
construction  of  a  Constitution  is  not  allowed,  particularly 
after  a  long  and  contemporaneous  construction,  a  construc- 
tion declaratory  of  leading  principles,  and  which  must  be 
left  to  the  discretion  of  the  Legislature.  It  is  said  that  there 
is  no  valuation  under  the  Constitution,  because  it  is  done  by 
the  Legislature.  Levying  does  not  mean  apportioning,  but 
to  raise,  from  the  French  word.  The  mode  of  valuation  does 
not  mean,  to  apportion  a  tax,  but  to  raise  a  tax,  which  must 
be  done  by  the  Legislature.  "Tax  by  valuation "  means,  that 
each  man  shall  pay  according  to  the  value  of  his  property, 
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&c.;  means,  in  order  that,  &c.,  so  that  &c.  he  pays,  &c.  Does 
the  Constitution  mean  all  the  property,  or  all  of  that  kind  of 
property,  &c.  ?  The  power  of  taxing  applies  to  the  thing, 
not  person.  The  Legislature  borrows  money,  which  is  an 
Executive  act,  more  than  valuing  the  land. 

No  law  is  declared  unconstitutional  because  it  has  violated 
the  principle  of  the  division  of  power  between  the  depart- 
ments of  the  government.  The  case  of  Dorman  v.  Zane,  is 
referred  to  as  contradictory  of  this  assertion. 

The  Legislature  passes  the  law  to  borrow  money ;  this  is 
a  Legislative  act.  They  appoint  one  to  execute  the  act  by 
borrowing  it ;  this  is  an  executive  act.  This  is  analogous  to 
the  law  for  valuing  the  land,  by  the  owner  or  some  other 
person.  In  Georgia  and  Alabama,  the  Legislature  values  the 
land  as  ours  have  done,  and  it  is  so  also  in  other  States. 
The  assessor  derives  his  power  from  the  Legislature,  and  it 
could  do  all  he  is  authorized  to  do  but  for  the  inconvenience. 
The  act  is  not  a  judicial  one. 

Thirdly,  it  is  contended  that  the  law  is  unconstitutional 
because  it  discriminates  as  to  the  kind  of  property  to  be  taxed. 
It  is  said  that  all  property  should  be  taxed,  and  taxed  alike. 
If  all  property  is  to  be  taxed,  none  could  be  exempted,  either 
literary  or  religious.  This  question  has  been  decided,  and 
should  not  be  disturbed  for  theoretical  reasons.  Property, 
to  a  great  amount,  has  changed  hands  upon  the  faith  of  this 
decision.  If  the  Court  has  been  re-organized,  it  is  no  rea- 
son why  the  decision  should  be  changed.  Contemporaneous 
and  all  other  construction  by  Courts,  Legislature,  Executive, 
&c.,  have  been  in  its  favor.  To  reverse  the  former  decision 
would  deliver  over  this  subject  to  interminable  doubt,  and 
inextricable  confusion.  As  to  contemporaneous  construction 
on  a  question  of  construction  like  the  present,  the  conse- 
quences are  to  be  looked  to  by  the  Court. 

The  law  has  been  re-affirmed  by  the  Legislature  since  the 
decision  of  its  constitutionality  by  the  Supreme  Court.  It 
is  a  question  depending  upon  the  construction  of  a  single 
section,  almost  a  single  sentence,  and  not  involving  a  question 
of  injustice,  wrong  or  fraud. 
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S.  T.  Logan,  for  the  appellees. 

The  substance  of  the  argument  seems  to  be  that  if  the  Court 
can  in  any  way  destroy  tax  titles,  it  should  do  so.  Now, 
whatever  may  be  the  nature  of  the  contest  about  tax  titles  in 
other  States  and  counties,  in  this  State  it  is  a  mere  contest 
between  speculators;  speculators  in  tax  titles  on  one  side, 
and  speculators  in  tax  titles  on  the  other.  While  the  Courts 
have  laid  down  for  principle  that  proceedings  for  the  sale  of 
lands  for  taxes  should  be  narrowly  watched  and  conducted 
with  great  strictness,  it  should  be  remembered  that  these 
very  decisions  have  contributed  to  decrease  the  amount  for 
which  lands  would  sell  for  taxes.  There  seems  to  have  been 
a  contest  between  the  Courts  and  the  Legislature,  as  to  the 
validity  of  tax  titles. 

The  first  objection  made  is,  that  the  deed  is  made  by  the 
Auditor  to  an  assignee.  This  objection  does  not  come  within 
the  rules  that,  proceedings  for  the  sale  of  lands  for  taxes, 
must  be  strictly  construed,  for  the  reason  that  it  can  make 
no  diflference  to  the  owner,  whether  the  deed  is  made  to  the 
original  purchaser  or  his  assignee. 

The  Auditor's  deed,  except  between  the  original  purcha- 
ser and  the  assignee,  ought  to  be  prima  facie  evidence  of 
the  assignment  of  the  original  certificate,  and  of  title  in  the 
assignee. 

The  case  in  4  Blackf.  does  not  appear  to  have  been  regar- 
ded, and  no  reasons  are  given  for  its  decision. 

{Browniug  reads  §  2,  25,  Act  of  1829,  recognizing  the 
authority  of  the  Auditor  to  make  deed  to  assignee.] 

When  we  adopt  a  statute  of  another  State,  we  adopt  the 
construction  which  has  been  given  to  it  in  that  State.  Will 
not  the  principle  hold  good  when  applied  to  the  Constitution. 

Was  the  theory  of  the  division  of  the  powers  of  our  Govern- 
ment into  three  departments  original  with  us?  No,  it  is  as 
old  as  Magna  Carta.  Hundreds  of  years  ago,  it  was  pro- 
claimed at  Runnymede.  The  meaning  of  these  words  had 
been  settled  for  forty  years  in  the  Constitutions  of  the  U. 
S.  and  several  States. 

The  proceedings  in  Indiana,  Tennessee,  Ohio,  etc.,  are  not 
contemporaneous  expositions  of  the  statute. 
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Maginn  seems  to  have  relation  to  a  disseizin  of  lands. 

Under  our  Constitution,  personal  property  is  as  much  pro- 
tected as  lands. 

Mr.  Webster's  argument  in  the  Dartmouth  College  case, 
is  based  not  upon  the  meaning  of  the  words,  "  law  of  the  land," 
but,  etc. 

Any  act  is  done  by  the  law  of  the  land,  which  is  authorized 
by  the  laws. 

J.  Butterfield  concluded  the  argument  for  the  appel- 
lant. 

r 

I.  The  question  as  to  the  quantity  and  mode  of  proof,  I 
will  consider. 

The  first  Act  in  182Y  has  received  a  construction  in  the 
case  of  Garrett  v.  Wiggins,  before  cited.  It  is  contended 
that  the  Act  of  1829  makes  the  Auditor's  deed,  per  se,  evi- 
dence of  the  prerequisites  of  the  Act  having  been  per- 
formed. This  we  deny,  and  are  supported  by  the  decision 
of  the  Court  of  Indiana  under  a  statute  similar  to  our  own. 
4  Blackf.  70,  258,  494. 

The  law  says  the  deed  is  conclusive  evidence  "  of  the  regu- 
larity of  the  sale."  The  Ohio  law  makes  the  deed  '■^ prima 
facie  evidence  of  the  legality  of  the  sale,"  and  that  the  deed 
shall  vest  a  perfect  title,  when  made  in  pursuance  of  this 
law. 

The  law  does  not  dispense  with  proof  of  advertisement  of 
the  land,  because  advertisements  are  not  required  to  be  pre- 
served by  the  Auditor,  but  are  to  be  preserved  in  the  clerk's 
office  so  that  the  purchaser  may  produce  it.  The  New  York 
Act  makes  insolvent  debtors' discharge  conclusive  evidence  of 
its  contents,  yet  proof  aliunde  is  required  of  the  prior  acts. 

Nothing  is  to  be  presumed  in  favor  of  an  inferior  jurisdic- 
tion ;  that  is,  the  Auditor  must  prove  his  authority  to  make 
the  deed.  The  Legislature  cannot  change  the  rule  of  evi- 
dence as  contended  for.  The  words  "  legality,''''  or  "  regu- 
larity,^^ do  not  dispense  with  proof,  &c.,  as  has  been  decided  in 
Ohio  and  Indiana. 

The  law  is  unconstitutional  because  the  tax  is  not  an  ad 
valorem  tax,  but  a  specific  tax.     The   land  of  the  first  quality 
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is  valued  at  four  dollars  an  acre,  and  taxed  at  two  cents  an 
acre,  and  it  is  a  specific  tax.  The  term  "  valued  "  added  to 
the  class  means  nothing;  it  is  intended  as  an  evasion,  a  fraud 
upon  the  Constitution.  The  lands  are  not  valued,  nor  are 
they  of  equal  value,  and  yet  Congress  valued  all  alike. 

II.  If  the  tax  is  an  ad  valorem  tax,  then  the  law  is  uncon- 
stitutional, because  the  land  is  valued  by  the  Legislature, 
which  is  a  judicial  act,  or,  for  our  purpose  it  is  sufficient  that 
it  is  not  a  legislative  act,  and,  consequently,  is  a  violation  of 
the  principle  of  the  division  of  the  powers  of  the  Govern- 
ment. An  .assessor  could  not  have  valued  land  among  the 
savages  at  $640.  Government  valued  it  as  others.  An 
assessor  would  hardly  have  undertaken  this  valuation  for  the 
price  of  the  land.  The  intervention  of  the  County  Commis- 
sioners' Court  was  necessary  to  ascertain  its  value. 

The  GiDinion  of  the  Court  was  delivered  by 

TouNG,  J.*  This  was  _^an  action  of  ejectment,  commenced 
by  Robert  Schuyler,  Russell  H.  Nevins,  William  Couch,  Abi- 
jah  Fisher  and  David  Lee,  the  plaintifiB  below,  at  the  Feb- 
ruary Special  term  of  the  Adams  Circuit  Court  1842,  against 
Lewis  Rhinehart,  the  defendant  below,  to  recover  possession 
of  the  south  east  quarter  of  section  thirty  one  (31),  in  town- 
ship one  (1),  north,  of  range  seven  (Y)  west,  of  the  fourth 
principal  meridian,  in  Adams  county,  containing  one  hundred 
and  sixty  acres.  The  defendant  pleaded  "  not  guilty  "  at  the 
same  term ;  a  trial  was  had  by  a  jury  at  the  September  term 
following,  a  verdict  returned  for  the  plaintifis,  and  a  motion 
entered  by  the  defendant  for  a  new  trial. 

Before  the  decision  of  the  Court  upon  this  motion,  the  par- 
ties entered  into  the  following  agreement,  which  was  made 
a  part  of  the  record,  to  wit : 

"  "Whereas  on  the  trial  of  this  cause,  the  plaintiffs  offered 
in  evidence  a  deed   from  the  Auditor  of  Public  Accounts  to 


*  Justices  Purple  and  Koeener  were  not  on  the  Bench  when  this  canse  was  argued  and 
decided.  Judgment  was  entered  at  the  December  term  1843,  but  the  Opinion  of  the 
Court  was  not  delivered  until  the  present  term. 
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Stephen  B.  Munn,  dated  in  the  year  1833,  which  is  as  fol- 
lows :  '  The  Auditor  of  Public  Accounts  of  the  State  of  Illi- 
linois,  to  all  who  shall  see  these  presents,  Greeting  :  Know 
ye,  that  whereas  I  did  on  the  eighth  day  of  January,  A.  D. 
1831,  at  the  town  of  Yandalia,  in  conformity  with  all  the 
requisitions  of  the  several  Acts  in  such  cases  made  and  pro- 
vided, expose  to  public  sale  a  certain  tract  of  land,  being  the 
south  east  quarter  of  section  thirty  one  (31)  in  township 
one  (1)  north,  of  range  seven  (7)  west  of  the  fourth  princi- 
pal meridian,  for  the  sum  of  one  dollar  and  eighty  two  cents, 
being  the  amount  of  tax  for  the  year  1830,  with  the  interest 
and  costs  chargeable  on  the  said  tract  of  land  :  and  whereas 
at  the  time  and  place  aforesaid,  Stephen  B.  Munn  offered  to 
pay  the  aforesaid  sum  of  money  for  the  whole  of  the  said 
tract  of  land,  which  was  the  least  quantity  bid  for  :  and  the 
said  Stephen  B.  Munn  has  paid  the  sum  of  one  dollar  and 
eighty  two  cents  into  the  treasury  of  the  State :  I  have  granted, 
bargained  and  sold,  and  by  these  presents,  as  Auditor  of  the 
aforesaid  State,  do  grant,  bargain,  and  sell,  the  whole  of  the 
south  east  quarter  of  section  thirty  one  (31),  in  township  one 
(1)  north,  in  range  seven  (7)  west  of  the  fourth  principal 
meridian,  to  Stephen  B.  Munn,  his  heirs  and  assigns,  to  have 
and  to  hold  the  said  tract  of  land  to  the  said  Stephen  B. 
Munn  and  his  heirs  forever,  subject,  however,  to  all  the  rights 
of  redemption  provided  by  law.  In  testimony  of  which,  the 
said  Auditor  has  hereunto  subscribed  his  name  and  affixed 
his  seal  this  8th  day  of  ISTovember,  1833. 

James  T.  B.  Stapp,  Auditor,  [seal.]  ' 
without  any  other  evidence  to  support  said  deed,  and  de- 
duced from  said  Munn  a  regular  chain  of  title  to  the  land 
described  in  the  plaintiff's  declaration;  and  which  deed  of 
the  Auditor  was,  by  consent  of  the  defendant,  permitted  to 
be  read  in  evidence  to  the  jury,  but  subject  to  all  legal  excep- 
tions. It  was  then  agreed  that  the  jury  should  find  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the 
legality  and  sufficiency  of  said  evidence,  and  that  the  said 
defendant  should  have  leave  to  move  to  set  aside  said  ver- 
dict, and  that  upon  the  hearing  of  the  said  motion,  the  said 
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defendant  should  be  allow^ed  to  take  all  exceptions  to  said 
evidence,  that  he  might  have  done  on  the  trial  of  said  cause  ; 
and  if  the  Court  should  be  of  opinion  that  the  said  evidence 
entitled  the  plaintiff  to  a  recovery  of  the  land,  and  should 
also  be  of  opinion  that  a  peaceable  possession  by  residing 
thereon  under  a  connected  title  derived  from  the  United 
States,  without  notice  of  adverse  title,  for  seven  years  next 
preceding  the  commencement  of  said  suit,  would  be  a  bar  to 
such  recovery,  then  the  defendant  is  to  be  permitted  to  prove 
such  title  and  possession  ;  but  if  the  Court  should  be  of  opin- 
ion that  the  plaintiff  is  entitled  to  recover  notwithstanding 
such  title  and  possession,  then  judgment  is  to  be  rendered 
in  favor  of  the  plaintiffs  on  said  verdict;  but  if  the  Court 
should  be  of  opinion  that  the  plaintiffs'  said  evidence  does 
not  entitle  them  to  a  recovery  of  the  premises,  then  the  said 
verdict  is  to  be  set  aside,  and  judgment  entered  for  the  de- 
fendant. In  case  of  judgment  either  for  the  plaintiffs  or 
defendant,  each  party  is  to  have  the  right  of  appeal,  writ  of 
error,  new  trial,  &c,,  in  the  same  manner  as  if  the  judgment 
had  been  entered  upon  verdict  as  in  cases  of  ordinary  trial. 
And  should  the  judgment  be  against  the  defendant,  he  is  to 
be  allowed  in  the  same  manner  to  proceed  to  have  the  value 
of  his  improvements  assessed  under  the  provisions  of  an  Act 
commonly  called  the  occupying  claimant  law. 

Williams  &  Johnston,  for  defendant. 
Browning  &,  Bushnell,  for  plaintiffs." 

The  motion  for  a  new  trial  on  this  statement  of  facts  as 
submitted  by  the  agreement,  was  argued  and  overruled  at 
the  September  term  1843,  and  a  judgment  of  eviction  ren- 
dered against  the  defendant,  as  also  for  nominal  damages 
and  costs.  From  this  judgment,  the  defendant,  Rhinehart, 
has  prosecuted  an  appeal  to  this  Court. 

The  counsel  for  the  plaintiff  in  error  submitted  for  the  con- 
sideration of  this  Court,  upon  their  assignment  of  errors,  the 
following,  as  causes  for  the  reversal  of  the  judgment  in  the 
Circuit  Court,  to  wit : 

1.  The  Revenue  Laws  of  the  State,  under  which  the 
land  in  question  was  assessed  and  sold  for  taxes,  are  unconsti- 
tutional and  void. 
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2.  The  Auditor's  deed  was  erroneously  admitted  in  evi- 
dence, without  proof  of  its  execution;  or  that  it  had  beeu 
duly  acknowledged,  and  certified  by  the  officer  taking  the 
acknowledgment;  and  without  any  testimony  that  the  pre- 
requisites of  the  law,  in  advertising,  &c.,  previous  to  the 
making  of  the  deed,  had  been  complied  with  by  the  Auditor ; 
and 

3.  The  Court  erred  in  deciding  that  the  possession  of 
the  plaintiff  in  error,  for  seven  years  next  preceding  the 
commencement  of  the  suit  in  the  Court  below,  under  a 
connected  claim  of  title  derived  from  the  United  States, 
without  notice  of  an  adverse  title,  did  not  operate  as  a  limi- 
tation in  bar  of  the  right  of  the  plaintiff  below,  to  a  recovery, 
according  to  the  provisions  of  the  Act  of  the  17th  of  Jan- 
uary, 1835. 

It  is  but  justice  to  the  counsel,  who  argued  this  cause 
during  the  protracted  discussion  it  underwent  at  the  hearing 
in  this  Court,  to  say,  in  the  outset  of  the  Opinion,  that  I  am 
instructed  by  a  majority  of  my  brother  Justices  to  deliver, 
that  it  was,  on  both  sides,  argued  with  distinguished  and 
unusual  ability ;  and  that  a  fund  of  learning,  depth  of  thought, 
and  research,  and  an  amount  of  ingenuity  and  talents  were 
brought  to  bear  upon  the  different'  points  in  controversy, 
which  are  but  seldom  displayed  in  our  Courts  of  justice; 
and  well  entitle  the  gentlemen  concerned,  without  distinction, 
to  a  prominent  station  among  the  members  of  the  pro- 
fession, without  disparagement  to  others,  who,  under  the 
like  circumstances,  would,  doubtless,  have  acquitted  them- 
selves with  credit  and  ability. 

This  cause  throughout,  has  been  treated  as  it  deserves  to 
be,  on  all  sides,  as  one  of  very  great  importance  ;  not  on  ac- 
count of  the  value  of  the  property  involved  in  the  result  of 
the  present  controversy,  but  of  settling  principles  of  the  first 
magnitude,  which,  in  their  effects  as  precedents,  are  to  con- 
trol and  determine  the  relative  rights  of  numerous  individu- 
als, to  a  very  large  class  of  some  of  the  most  valuable  property 
in  the  country.  The  most  solemn  Acts  of  the  Legislature, 
long  acquiesced  in,  have  been  denounced  as  unconstitutional. 
Titles   to    valuable  estates,  acquired  under  them,  are  ques- 
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tioned;  and  the  whole  tax  laws  of  the  State,  from  the  very 
commencement  of  its  government  down  to  the  year  1829,  are 
declared  to  have  been  passed  without  authority,  and  against 
the  express  provisions  of  the  Constitution.  The  various 
questions  presented  on  the  several  points  as  submitted  by  the 
assignment  of  errors,  and  the  numerous  authorities  which 
were  cited  for  and  against  the  several  positions  occupied  by 
the  opposing  counsel  in  the  course  of  the  protracted  argu- 
ment which  was  had  on  the  occasion,  have  been  to  a  great 
extent  examined  and  considered,  and  such  conclusions  de- 
duced from  the  facts  and  law  exhibited  at  the  hearing,  as 
seemed,  to  the  majority  of  the  Court,  to  be  warranted  by  a 
fair  and  proper  construction  of  the  Constitution,  and  laws 
referred  to,  and  as  best  calculated  to  promote  the  ends  of 
public,  as  well  as  private  justice. 

The  land  in  dispute  was  sold  by  the  Auditor  of  Public  Ac- 
counts, on  the  8th  day  of  January,  1831,  under  the  several 
provisions  of  the  Acts  of  1823,  1825,  1826,  and  1829,  rela- 
tive to  the  "levying  and  collecting  a  tax  on  land  and  other 
property,"  for  the  taxes,  interest,  and  costs  due  for  the  year 
1830,  and  a  deed  made  to  the  purchaser  by  the  Auditor,  on 
the  8th  day  of  November,  1833. 

The  Act  of  February  18,  1823,  declares,  that  all  lands 
lying  within  the  State,  and  claimed  by  individuals,  whether 
by  deed,  entry,  bond  for  conveyance,  patent,  grant  or  other- 
wise, except  such  lands  as  have  been  exempted  from  taxation 
by  the  compact  with  the  United  States  and  this  State,  shall, 
for  the  purposes  of  taxation,  be  divided  into  three  classes ; 
lands  of  the  first  quality  to  compose  the  first  class ;  lands  of 
the  second  quality,  the  second  class  ;  and  of  the  thu-d  quality, 
the  third  class.  The  lands,  when  thus  classed,  shall  be  valued 
according  to  quality,  as  follows :  lands  of  the  first  class  at 
four  dollars  per  acre ;  lands  of  the  second  class  at  three  dol- 
lars per  acre;  and  lands  of  the  third  class  at  two  dollars 
per  acre  ;  and  a  tax  of  one  half  per  centum  per  annum  was 
laid  upon  all  such  lands  according  to  classification  and  value  ; 
with  a  hen  in  favor  of  the  State  to  secure  its  payment  from 
year  to  year,  which  was  not  to  be  defeated  by  any  sale,  trans- 
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fer  or  conveyance  of  the  land  whatever.  So,  the  annual  tax 
upon  a  quarter  section  of  land  of  one  hundred  and  sixty  acres 
would  be  three  dollars  and  twenty  cents  on  the  first  class ; 
two  dollars  and  forty  cents  on  the  second  class ;  and  one 
dollar  and  sixty  cents  on  the  third  class.  The  whole  of  the 
non-resident  land  tax,  and  one  third  of  the  resident  land  tax, 
derived  from  lands  lying  in  the  counties  in  which  the  own- 
ers resided,  and  two  thirds  of  the  tax  on  lands  lying  in  coun- 
ties in  which  the  owners  did  not  reside,  was  declared  to  be  a 
State  tax,  and  directed  to  be  paid  into  the  State  Treasury  ;  and 
the  remaining  two  thirds  of  the  resident  land  tax  arising  from 
lands  in  the  counties  in  which  the  owners  resided,  and  one 
third  of  that  derived  from  lands  situated  in  counties  in  which 
they  did  not  reside,  was,  together  with  the  taxes  to  be  de- 
rived from  assessment  on  town  lots,  and  personal  property, 
declared  to  be  a  county  tax,  and  directed  to  be  paid  into  the 
county  treasuries  respectivelj^ ;  with  the  exception  that  the 
whole  of  the  resident  land  tax  of  persons  residing  in  the 
counties  situated  within  the  Military  Bounty  Land  District, 
was  required  to  be  paid  into  the  State  Treasury  ;  for  which 
an  equivalent  was  given  to  such  counties,  by  appropriations 
from  the  State  Treasury,  according  to  the  population,  cir- 
cumstances, and  condition  of  each  county  respectively.  ]S[on- 
residents  were  required  to  enter  their  lands  for  taxation  with 
the  Auditor  of  Public  Accounts,  at  the  Seat  of  Government, 
annually  on  or  before  the  first  day  of  October,  by  presenting 
a  written  list  and  description  of  the  same,  verified  by  affida- 
vit, with  a  statement  of  the  quality  and  class,  to  which  each 
tract  belonged,  and  the  county  in  which  it  was  located.  The 
lands  were  then  entered  upon  the  tax  books  of  the  Au- 
ditor, according  to  the  classification  made  by  the  owner,  and 
taxes  assessed  thereon  according  to  quality  and  value.  The 
taxes  thus  assessed,  were  required  to  be  paid  into  the  State 
Treasury  annually  on  or  before  the  first  day  of  October. 
Residents  were  required  to  list  their  lands  and  other  property 
for  taxation,  with  the  county  treasurers  annually,  between 
the  first  days  of  April  and  June,  and  to  pay  the  same  to  the 
sherift'  of  the  proper  county,  at  any  time  on  demand,  after  the 
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tenth 'day  of  August.  In  default  of  payment  bj  not-resident 
proprietors,  a  sale  of  their  lands  upon  which  the  taxes,  inter- 
est and  costs  had  not  been  paid,  was  required  to  be  made 
by  the  Auditor,  in  the  month  of  December,  1823,  in  the 
month  of  January,  1825,  and  every  two  years  thereafter ;  at 
which  times  it  become  the  duty  of  the  Auditor  to  make  out 
a  transcript  from  his  books,  of  all  such  delinquencies,  in 
which  he  was  required  to  charge  the  unpaid  taxes  witli  inter- 
est, at  the  rate  of  six  per  cent,  per  annum  until  paid,  with  all 
costs  that  might  accrue  thereon,  and  to  give  a  general  notice 
of  the  sale,  by  causing  the  same  to  be  advertised  in  the  news- 
paper printed  at  the  Seat  of  Government,  or  in  such  papers 
as  he  might  deem  most  expedient,  for  three  weeks ;  the  last 
of  which  publications  to  be  at  least  two  months  before  the  day 
of  sale.  The  Auditor  was  then  required  to  sell  on  the  day 
mentioned  in  the  advertisement,  the  whole,  or  so  much  of 
each  tract  of  land  so  advertised,  as  would  pay  the  tax,  inter- 
est and  costs  due  and  unpaid  thereon  ;  the  sale  to  be  made  at 
the  door  of  the  State  House,  in  Yandalia,  by  the  Auditor,  and 
to  be  continued  from  day  to  day,  if  necessary.  The  Auditor 
was  then  required  to  certify  to  the  State  Treasurer,  the 
amount  of  such  sales,  and  the  purchasers  directed  to  pay  the 
several  amounts  bid  by  them  respectively,  into  the  State 
Treasury,  and  upon  the  production  of  the  Treasurer's  receipt 
for  the  purchase  money,  it  was  made  the  further  duty  of  the 
Auditor  to  give  a  deed  to  each  purchaser  for  the  lands  bid  off 
by  him,  which  transferred  and  vested  the  title  in  the  purcha- 
ser completely  and  perfectly,  unless  the  land  was  subsequently 
redeemed  by  the  owner  within  one  year  from  the  day  of  sale,- 
by  a  payment  into  the  State  Treasury  for  the  use  of  the  pur- 
chaser, the  price  for  which  the  same  was  sold,  with  one  hun- 
dred per  cent,  thereon,  and  all  subsequent  taxes  j)aid  by  the 
purchaser  before  the  redemption,  with  six  per  cent  thereon  ; 
with  a  proviso  in  favor  of  minors,  who  were  authorized  to 
redeem  within  one  year  after  the  youngest  heir  should  become 
of  lawful  age.  In  default  of  the  payment  of  taxes  on  lands 
and  other  property  by  resident  proprietors,  the  lands  and 
other  property  were  directed  to  be  sold  by  the  sheriff  of  the 
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proper  county,  on  giving  ten  days'  notice  of  the  sale  by  adver- 
tisements in  three  of  the  most  public  places  in  the  county. 
All  sales  of  land,  when  thus  made  by  the  Auditor  or  sherifi:*, 
were  declared  to  be  good  and  valid,  in  whose  name  soever 
the  lands  or  claim  thereto,  were  listed,  entered  or  sold,  unless 
the  person  contesting  the  validity  of  the  sale,  could  show 
that  the  taxes  had  actually  been  paid  thereon,  or  that  the 
property  sold  was  not  legally  subject  to  taxation,  which,  the 
Act  declares,  "shall  be  the  first  things  required  of  any  one 
attempting  to  set  aside  the  sale." 

By  the  second  and  third  sections  of  the  Act  of  January 
14,  1825,  the  time  for  redemption  was  extended  to  two  years, 
upon  the  owner's  paying  into  the  State  Treasury  for  the  use 
of  the  purchaser,  upon  the  Auditor's  certificate,  the  amount 
of  taxes  and  costs,  for  which  the  land  may  have  been  sold, 
and  one  hundred  per  cent,  thereon.  So  much  of  the  eighth 
section  of  the  Act  of  Febrnary  18,  1823,  as  limited  the  time 
of  redemption  to  one  year,  was  thereby  repealed. 

By  the  second  section  of  the  Act  of  January  17,  1825, 
which  is  amendatory  of  the  Act  of  February  18,  1823,  it  is 
made  the  duty  of  the  Auditor  of  Public  Accounts,  on  or 
before  the  first  day  of  June  annually,  to  furnish  the  clerk  of 
the  County  Commissioners'  Court  of  each  county  in  the 
State,  with  a  tax  book  containing  a  full  and  complete  des- 
criptive list  of  all  the  lands  made  taxable  by  law  in  such 
county,  whether  the  same  shall  be  the  property  of  residents 
or  non-residents ;  which  tax  books  shall  be,  by  such  clerks, 
after  making  and  retaining  copies  of  the  same  for  their  own 
use,  delivered  to  the  assessors  of  the  several  counties  within 
fifteen  days  after  their  receipt  from  the  Auditor,  together 
with  separate  tax  books  containing  a  list  and  description  of 
Buch  other  property  as  may  be  made  taxable  for  comity  pur- 
poses, with  the  exception,  that  the  alteration  thus  made  in 
the  former  law  should  not  be  construed  to  change  the  laws 
then  existing  in  relation  to  the  counties  located  within  the 
Military  Bounty  Land  District.  It  was  made  the  duty  of  the 
assessors  by  the  third  section,  to  call  upon  the  inhabitants  of 
their  respective  counties,  on  or   before   the  first  Monday  in 
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August  annually  for  a  list  of  their  personal  property,  made 
taxable  by  law  for  county  purposes,  and  the  class  to  which 
their  lands  in  the  county  respectively  belonged,  as  exhibited 
in  the  tax  book  furnished  by  the  Auditor  ;  also  a  list  of  their 
lands  lying  out  of  the  county,  with  its  proper  rate  or  class, 
which  last  list  of  lands  lying  out  of  the  county,  the  assessors 
were  required  to  copy  into  the  tax  books  transmitted  by  the 
Auditor.  It  was  made  the  duty  of  the  assessors,  by  the 
fourth  section,  in  cases  of  neglect  by  resident  proprietors  to 
list  their  lands,  to  classify  and  value  the  same  from  the  best 
information  they  could  procure;  and  to  charge  such  delin- 
quents with  a  double  tax.  The  assessors  were  required  by 
the  fifth  section,  upon  the  completion  of  their  tax  books,  to 
deliver  them  over  to  the  clerks  of  the  County  Commissioners' 
Court  respectively,  on  or  before  the  first  Monday  in  August 
annually ;  and  the  clerks  were  required  within  twenty  days 
thereafter  to  deliver  copies  of  such  tax  books  to  the  sherifis 
of  the  several  counties  in  the  State,  who  were  directed  to 
give  ten  days'  notice  by  advertisement,  that  they  would 
attend  at  the  usual  places  of  holding  militia  company  mus- 
ters, on  the  several  days  mentioned  in  such  advertisements, 
to  receive  the  taxes  due  and  unpaid  according  to  the  tax 
books  furnished  them  by  the  clerks  of  the  County  Commis- 
sioners' Courts,  from  the  persons  chargeable  therewith. 
Upon  neglect  or  refusal  to  pay  such  taxes  at  the  times  re- 
quired, and  for  the  ten  succeeding  days  afterwards,  it  was 
made  the  duty  of  the  sheriffs  in  the  several  counties  to  pro- 
ceed to  sell  the  property  of  such  dehnquents,  as  required  by 
the  thirteenth  section  of  the  Act  of  February  18,  J  823; 
except,  that  they  were  in  no  case  allowed  to  sell  any  real 
estate  for  the  taxes  due  thereon.  By  the  sixth  section  of  the 
Act,  non-residents  were  permitted  to  pay  their  taxes  to  the 
sheriffs  of  the  proper  counties,  on  any  lands  situated  in  such 
counties ;  and  described  in  the  tax  books  furnished  by  the 
Auditor  as  above  mentioned.  By  the  eighth  section  of  the 
Act,  the  sheriffs  were  respectively  required  to  transmit  to 
the  Auditor  on  or  before  the  first  of  January  annually,  the 
original  tax  books  furnished  by  him,  and  to  make  settlements 
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by  said  books  ;  and  the  Auditor  was  thereupon  required  to 
advertise  and  sell  all  delinquent  resident  lands,  upon  which 
taxes  had  not  been  paid,  in  the  same  manner  as  the  property 
of  non-resident  proprietors.  By  the  ei^2:hteeuth  section  it  was 
provided,  that  the  sale  of  the  lands  lying  in  the  Military 
Bounty  tract,  northwest  of  the  Illinois  river,  on  which  the 
taxes  were  not  paid,  should  take  place  in  the  month  of  Jan- 
uary, 1826,  and  every  two  years  thereafter;  and  a  sale  of  all 
the  lands  lying  in  the  other  parts  of  the  State,  upon  which 
the  taxes  should  not  be  paid,  in  the  month  of  January,  1827, 
and  every  two  years  thereafter ;  and  that,  in  all  future  sales 
of  lands  for  taxes,  the  Auditor  should  establish  such  regu- 
lations as  he  might  deem  necessary  to  designate  in  what  part 
of  the  tract  so  offered  for  sale,  the  portion  of  land  so  pur- 
chased should  be  located,  except  that  such  designation  M^as 
not  required  to  be  made,  when  an  undivided  portion  of  a  tract 
only  should  be  sold. 

By  the  eighth  section  of  the  Act  of  January  28,  1826, 
which  was  amendatory  to  the  Acts  of  February  18,  1823, 
and  January  17,  1825,  non-residents  were  required  to  list 
their  lands,  and  to  pay  the  taxes  thereon,  on  or  before  the 
first  day  of  August  annually  ;  and  in  case  of  delinquency,  it 
was  made  the  duty  of  the  Auditor  to  proceed  to  advertise 
and  sell  the  same,  on  the  first  Monday  in  January  annually, 
agreeably  to  the  provisions  of  the  Acts  of  February  18,  1823, 
and  January  17,  1825. 

By  the  first  section  of  the  Act  of  January  19,  1829,  resi- 
dents were  allowed  to  list  such  of  their  lands  as  wei*e  not 
situated  in  the  counties  of  their  residence,  either  in  their 
counties  at  home,  or  with  the  Auditor  at  the  Seat  of  Gov- 
ernment. If  listed  in  the  county  they  are  required  to  pay  the 
taxes  to  the  sheriff;  but  if  with  the  Auditor,  the  payment 
was  to  be  made  into  the  State  Treasury.  By  the  second 
section,  the  sheriffs  were  required  on  or  before  the  first 
Monday  in  March  annually,  to  pay  into  the  county  treasu- 
ries respectively,  the  whole  amount  of  the  taxes  collected  by 
them,  on  property  taxed  by  order  of  the  County  Commis- 
sioners' Courts  for   county  purposes ;  and  in  all  the  counties 


DECEMBER  TERM  1845.  503 

Rhinehart  ».  Schuyler  et  al. 

except    those    in    the    Military    Bounty    Tract,    the   whole 
amount  of  the  taxes  collected  on  lands  laying  within    their 
respective  counties  ;    and  also,  by  the  first  Monday  in  March 
annually,  to  pay  into  the  State  treasury  all  the  taxes  arising 
from  the  lands  in  the  Military  Bounty  Tract,  as  well  as  the 
taxes    collected  on    lands   lying  without  the  limits  of  their 
respective  counties.     By  the  third  section,  the  clerks  of  the 
County  Commissioners'  Courts   were   required,  on  or  before 
the  fifteenth  of  July  annually,  to  transmit  to  the  Auditor 
by  mail,  a  transcript  of  all  the  lands  listed  for  taxation  in 
their  respective  counties  ;    and  all  lands,  when  not  listed  m 
such  counties,  were  directed  to  be   sold   by  the  Auditor  as 
non-resident  lands.      By  the  sixth  section,  the  sherifis  were 
prohibited  from  selling  lands  not  lying  within  their  counties  ; 
and  upon  the  non-payment  of  the  taxes  upon  such  dehnquent 
lands,  the  sheriffs  were  required  to  certify  the  facts  to  the 
Auditor,  who   was  thereupon  directed  to  credit  the  sheriffs 
for  the  amount  of  such  delinquencies,  and  *to  proceed  to  sell 
such  lands,  as   though    they  were    the  lands  of  non-resident 
delinquents.     By  the  ninth  section  it  was  provided,  that  the 
Auditors  should  be  permitted  in  describing  the  lands  adver- 
tised  lor  sale  for  taxes,  to  use  letters  and  figures  in  denoting 
ranges,    townships,     sections,    quarter    sections,    and    parts 
thereof,   and  the  years  for  which  the  taxes   might  be  due. 
The  Auditor  was  also  directed  by  this  section  to  cause  the 
transcript  of  the  lands  intended  to  be  sold  for  the  non-pay- 
ment of  taxes,    to   be   published   once   in   some  newspaper 
printed  in  the  State,  at  least  seventy  five  days  before   the 
day  of  sale  ;    and  it  was  made  the  duty  of  the  printer  to  de- 
posit one  copy  of  the  list  so  published  with  the  Auditor  of 
Public  Accounts,  one  copy   with   the    State   Treasurer,  one 
copy  with  the  Secretary  of  State,  and  to  transmit  one  copy 
to  each  of  the  Clerks  of  the  County  Commissioners'  Courts 
of  the  several  counties  in   the  State ;    and  it  was  thereupon 
made  the  duty  of  each  of  these  officers,  upon    the  receipt  of 
such  copies,  to  file  and  preserve  the  same  as  records  in  their 
several  offices  respectively.     It  was  also  provided,  that  copies 
taken  from  these  copies,  when  thus  filed  as  of  record,  should 
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be  evidence  in  any  Court  of  Justice  in  the  State.  It  was 
also  declared,  that  it  should  not  be  necessary  for  any  pur- 
chaser of  lands  at  such  sales  for  taxes,  to  obtain,  keep  or 
produce,  any  advertisement  of  the  sale  thereof;  but  his  deed 
from  the  Auditor  of  Public  Accounts  should  be  evidence  of 
the  legality  and  regularity  of  the  sale  until  the  contrary 
should  be  proved.  No  exceptions  were  allowed  to  be  taken 
to  any  such  deed,  but  such  as  should  apply  to  the  real  merits 
of  the  case,  and  were  consistent  with  a  liberal  and  fair  inter- 
pretation of  the  intentions  of  the  Legislature.  By  the  eleventh 
section,  the  sheriffs  in  the  several  counties  were  required  to 
give  thirty  days'  notice  of  the  time  and  place  of  selling  lands 
and  town  lots  for  taxes,  by  written  or  printed  advertisements 
put  up  in  three  of  the  most  publid  places  in  the  county,  con- 
taining a  description  of  the  lands  and  lots  to  be  sold ;  and  all 
such  sales,  when  thus  made,  are  declared  "  to  be  good  and 
valid."  A  certificate  of  the  sale  was  required  to  be  given 
to  the  purchaser,  and  if  the  lands  or  lots  were  not  redeemed 
within  two  years  from  the  day  of  sale,  the  sheriiFwas  required 
to  execute  a  deed  to  the  purchaser,  and  acknowledge  the 
same  before  the  clerk  of  the  Circuit  Court ;  and  the  sheriif 's 
deed  when  thus  made  and  acknowledged,  was  declared  to 
"  vest  a  title  in  fee  simple  in  the  purchaser,  and  to  be  evi- 
dence that  the  duties  required  of  such  sheriff  had  been  per- 
formed, until  the  contrary  should  be  proved."  By  the  twelfth 
section,  the  Auditor  was  permitted  to  issue  duplicate  deeds 
to  purchasers,  upon  proper  affidavits  being  made,  where  the 
originals  had  been  lost  or  mislaid  ;  provided,  a  notice  of  such 
application  had  been  first  published  in  the  newspaper  printed 
at  the  Seat  of  Government  for  three  successive  weeks  prior 
to  such  application. 

This  statement  embraces  all  the  material  portions  of  the 
Revenue  Laws  of  the  State,  which  were  in  force  at  the 
time  the  land  in  controversy  was  sold  by  the  Auditor,  Jan- 
uary 8,  1831,  for  the  taxes  due  for  the  year  1830,  and  which 
are  necessary  to  be  considered  in  determining  the  relative 
rights  of  the  parties  to  the  present  action.  It  is  now  gravely 
insisted,   and  this  Court  is    called  upon  to  decide,  and  not 
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without  much  plausibility  of  argument,  that  these  laws  are 
unconstitutional;  and  that  the  Auditor's  sales  of  lands  for 
taxes  under  them  from  the  very  commencement  of  the  State 
Government  in  1819  when  the  lirst  Revenue  Act  was  passed, 
down  to  the  year  1831,  when  this  land  was  sold,  are  all  void 
and  without  authority,  and  transfer  no  title  to  the  purchasers. 
It  will  readily  be  perceived,  therefore,  that  this  question 
involves  considerations  of  no  ordinary  imjDort. 

The  plaintiff  in  error,  by  his  counsel,  contends,  that  the 
Revenue  Laws  under  which  this  land  was  sold,  are  unconsti- 
tutional and  void  for  the  following  reasons : 

1.  Because  the  mode  adopted  by  the  first  and  second 
sections  of  the  Act  of  February  18,  1823,  for  the  classifica- 
tion and  valuation  of  the  lands  lying  within  the  State  for  the 
purpose  of  taxation,  is  opposed  to  the  twentieth  section  of 
the  eighth  Article  of  the  State  Constitutuion,  which  directs 
that  "the  mode  oF  levying  a  tax  shall  be  by  valuation,  so 
that  every  person  shall  pay  a  tax  in  proportion  to  the  value 
of  the  property,  he  or  she  has  in  his  or  her  possession." 

2.  Because  the  tax  imposed  upon  land  is  a  specific,  and 
not  an  ad  valorem,  tax ;  and  that  in  adopting  such  a  mode  of 
valuation    and   assessment,  the  Legislature  has   exercised  a 

jndicial,  and  not  a  legislative  function ;  and 

3.  Because  that  portion  of  the  law,  which  provides  for  a 
summary  mode  of  selling  delinquent  lands  for  taxes,  is  op- 
posed to  the  eighth  section  of  the  eighth  Article  of  the 
Constitution,  which  declares,  that  "  no  freeman  shall  be  im- 
prisoned or  disseized  of  his  freehold,  liberties,  or  privileges, 
or  outlawed  or  exiled,  or  in  any  manner  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land." 

As  the  first  and  second  objections  to  the  constitutionality 
of  the  Acts  of  the  Legislature  now  in  question,  proceed 
from  the  same  ground,  and  involve  the  same  principles  in 
every  essential  particular,  I  will  proceed  to  consider  them 
under  the  same  general  head,  and  will  endeavor  to  show,  by 
reason  and  authority,  that  the  construction  of  the  Constitu- 
tion assumed  to  be  the  true  one,  and  contended  for  in  the 
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argument  by  the  counsel  for  the  plaintiff"  in  error,  is  not  only 
at  variance  with  the  construction,  which  was  almost  univer- 
sally given  to  the  twentieth  section  of  the  eighth  Article,  at 
the  time  of  the  adoption  of  that  instrument ;  but  that  it  would, 
at  that  early  period  in  the  history  of  our  State  Government, 
have  been  impracticable  in  its  effects,  and  wholly  subver- 
sive of  one  of  the  most  important  j^owers  of  the  State,  which 
lies  at  the  foundation,  and  is  in  every  respect,  essentia]  to 
the  very  existence  of  the  Government. 

That  the  State  should  possess  the  power  of  levying  taxes, 
is  a  proposition  too  plain  to  require  argument  or  illustration 
and  the  whole  community  is  interested  in  retaining  it  undi- 
minished. Chief  Justice  Marshall  says,  in  the  case  of  the 
Providence  Bank  v.  Billings  dj  Pitman^  4  Peters,  661,  that 
it  is  a  power  which  operates  upon  all  persons  and  property 
belonging  to  the  body  politic;  that  it  is  granted  by  all  for  the 
common  benefit  of  all,  and  that  all  are  alike  interested  in 
preserving  and  maintaining  it ;  that  in  every  well  regulated 
community,  all  the  persons  should  contribute  equitably  alike, 
according  to  their  respective  circumstances,  towards  sustain- 
ing the  public  burdens,  whether  they  consist  in  paying  taxes 
in  money,  serving  on  juries,  working  on  roads,  or  by  the  per- 
formance of  militia  service ;  and  that  the  just  proportion  of 
each  person,  must  from  the  very  nature  and  organization  of 
the  body  politic,  be  determined  by  the  legislative  authority ; 
that  although  this  important  power  may  be  at  times  abused, 
and  become  oppressive  in  the  hands  of  ignorant,  corrupt,  or 
tyrannical  representatives,  that  we  must  still  rely  for  a  correc- 
tive, upon  the  ultimate  justice  of  the  legislative  body,  whose 
dependence  upon  the  constituent  power,  furnishes  the  only 
constitutional  remedy,  and  security  against  unjust,  unequal 
and  excessive  taxation,  as  well  as  against  unwise  and  op- 
pressive legislation  upon  all  other  subjects  affecting  the 
interest  of  the  community.  The  power  of  taxation  attaches 
to  the  land  itself,  and  the  State  by  virtue  of  its  sovereignty, 
has  a  perpetual  lien  upon  all  taxalile  lands  T\-ithin  its  limits, 
which  cannot  be  divested,  whatever  changes  of  ownership 
may  happen  by  convej^ances  from  one  individual  to  another. 
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It  is  a  paramount  lien  upon  which  the  government  rests  for 
its  existence  and  support;  and  the  constitutional  means  to 
enforce  it,  as  the  public  exigencies  demand  their  exercise, 
must  be  provided  in  some  practicable  and  available  form,  or 
the  government  itself  would  become  dissolved,  for  the  want 
of  this  indispensable  requisite  to  sustain  it. 

Having  said  this  much  on  the  importance  of  the  taxing 
power,  and  the  means  to  enforce  its  exercise,  I  proceed  in 
the  second  place  to  demonstrate,  that  a  reasonable,  prac- 
tical and  convenient  construction  should  be  given  to  the 
clause  in  question ,  and  that  the  mode  of  classification  and 
valuation,  adopted  by  the  Legislature,  was  a  just,  prac- 
tical and  convenient  mode,  and  approached  as  near  to  an 
equality  of  valuation  and  contribution,  as  was  attainable 
under  the  circumstances  and  dilBculties  which  then  existed ; 
while  the  construction  contended  for  by  the  counsel  for  the 
plaintiff  in  error,  would  have  rendered  the  Constitution  in 
that  respect  inoperative  in  practice,  and  the  objects  inten- 
ded by  it  wholly  unattainable. 

In  the  case  of  Prigg  v.  Tlie  Commomoealth  of  Pennsyl- 
vania^ 16  Peters,  612,  Mr.  Justice  Story,  in  laying  down  the 
rule  for  a  proper  construction  of  the  Constiution  of  the 
United  States,  says,  that  "  if  by  one  mode  of  interpretation, 
the  right  must  become  shadowy  and  unsubstantial,  and 
without  any  remedial  power  adequate  to  the  end  ;  and  by 
another  mode  it  will  retain  its  just  end,  and  secure  its  mani- 
fest purpose ;  it  would  seem  upon  principles  of  reasoning 
absolutely  irresistible,  that  the  latter  ought  to  prevail.  No 
Court  of  Justice  can  be  authorized  to  construe  any  clause 
of  the  Constitution  as  to  defeat  its  obvious  ends,  when 
another  construction  equally  accordant  with  the  sense  thereof, 
will  enforce  and  protect  them." 

In  the  case  of  McCulloch  v.  The  State  of  Maryland,  4 
Peters'  Cond.  E,.  ^QQ,  the  same  Court  not  only  admits  the 
doctrine  to  be  correct,  but  lays  it  down  as  a  rule  to  be  ob- 
served, that  although  the  Legislature  is  limited  in  the  exer- 
cise of  its  powers  by  the  Constitution ;  still  it  is  supreme 
within  its  appropriate  sphere  of  action ;  and   if  the  end  of  its 
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action  be  legitimate,  all  the  means  which  are  proper  and 
necessary,  and  which  are  plainly  adapted  to  the  accomplish- 
ment of  the  end,  may  be  employed  to  carry  it  into  effect. 
The  degree  of  necessity,  and  the  means  to  be  employed,  is 
a  question  for  the  most  part  of  legislative  discretion,  and 
not  of  judicial  cognizance. 

I  will  cite  no  other  authorities  to  prove  that  such  a  con- 
struction of  our  Constitution,  under  the  circumstances  of  the 
times,  was  both  legitimate  and  necessary,  and  that  our  early 
Legislators,  with  the  many  difficulties  and  embarrassments, 
which  at  that  time  surrounded  them,  did  not,  in  adopting  this 
rule  of  construction,  as  a  preliminary  and  necessary  one,  to 
enable  them  to  obtain  the  important  end  they  had  in  view, 
and  which  it  was  made  their  duty  to  accomplish,  render 
themselves  obnoxious,  either  to  the  charge  of  having  exer- 
cised a  judicial,  and  not  a  legislative  power,  or  of  having 
by  unequal  legislation,  taxed  the  non-residents  of  the  State 
higher  than  our  own  resident  citizens. 

Upon  this  latter  subject,  the  Auditor  of  Public  Accounts, 
in  his  sensible  and  well  written  Eeport  to  the  General  As- 
sembly in  January,  18'23,  when  speaking  of  the  difficulties 
and  embarrassments  attending  the  assessment  and  collection 
of  the  public  revenue,  and  of  the  indisposition  of  a  large 
proportion  of  the  non-resident  delinquents  to  pay  their  taxes 
until  compelled  at  law,  says:  "The  Auditor  respectfully  re- 
commends the  passage  of  a  law  authorizing  a  sale  as  soon  as 
practicable  of  all  the  lands,  bank  stock,  &c.,  of  non-resi- 
dents, who  have  failed  to  pay  the  tax  due  thereon,  and  to 
enable  the  State  with  more  certainty  to  carry  into  effect  all 
sales  made  for  taxes,  let  the  tax  title  be  positive  evidence 
of  the  purchaser's  right  to  the  land ;  and  under  no  circum- 
stances whatever  should  the  sale  be  set  aside,  unless  it  be 
first  shown,  that  the  taxes  have  been  j)aid  to  the  legal  offi- 
cer. This  would  induce  owners  to  pay  their  taxes  prompt- 
ly, and  enable  the  State  to  calculate  with  certainty  on  the 
quantity  of  land,  from  wnich  an  annual  revenue  might  be 
raised.  It  is  thought  that  the  present  system  of  taxation 
hears  upon  the  citizen  and  non-resident  with  as  much  equal- 
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ity,  as  any  other  mode  tuhich  may  for  the  present  he  adopted. 
For  it  may  be  remarked,  that  the  compHcated  concerns  of  fi- 
nance can  receive  but  little  advancement  or  convenience  to 
the  people,  from  too  frequent  changes  in  the  plan  of  supplying 
the  public  revenue." 

I  have  made  this  extract  from  the  Report  of  the  Auditor, 
who  seems  to  have  bestowed  much  reflection  upon  the  sul)ject, 
for  the  purpose  of  showing  that  the  then  existing  system  of 
finance  and  revenue,  by  classification  and  valuation,  ap- 
proached as  nearly  to  equality,  so  far  as  non-residents  and 
residents  were  interested,  as  any  other  that  could  have  been 
adopted;  and  that  his  opinion  was  opposed  to  any  innovation 
upon  the  system  at  that  session,  which  might  possibly  be  in  the 
contemplation  of  the  legislative  body. 

As  to  the  objection  of  its  having  been  the  exercise  of  a 
judicial,  and  not  a  legislative  function,  I  refer  for  authority 
to  the  very  lucid  reasoning  of  Judge  Hopkinson,  of  Pennsyl- 
vania, in  his  learned  and  highly  interesting  charge  to  the  jury, 
on  the  trial  in  the  case  of  the  Lessee  of  Livingston  v.  Moore^ 
in  the  Circuit  Court  of  that  State,  which  may  be  found  in 
the  Appendix  to  the  7th  volume  of  Peters'  Reports,  655  et 
seq.  That  case,  like  the  one  under  consideration,  involved 
the  question  of  the  validity  of  the  title  to  certain  lands 
which  had  been  sold  for  taxes  under  the  authority  of  the 
State  of  Pennsylvania,  in  satisfaction  of  certain  liens  held  by 
the  State ;  when,  among  other  questions,  the  objection  was 
raised,  as  in  this  case,  that  the  law  under  which  the  lands 
had  been  sold,  was  opposed  to  the  Constitution  of  that  State, 
for  the  reason  that  in  its  passage  and  enactment,  the  Legis- 
lature had  improperly  exercised  a  judicial,  and  not  a  legis- 
lative power.  The  Judge,  in  his  charge  to  the  jury,  said: 
"  Every  Government  assumes,  and  rightfully  has  the  power 
to  take  care  of  its  own  revenue,  to  protect  it  by  extraordi- 
nary securities,  and  to  collect  it  by  extraordinary  remedies. 
Without  this  power  and  the  liberal  exercise  of  it,  the  Gov- 
ernment might'  be  thrown  into  ruinous  embarrassments,  and 
distressing  disappointments  and  delays,  in  meeting  the  expen- 
ses of   the    public  service;"    655.     "The    position    that    a 
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Legislature  cannot  constitutionally  i)erform  a  judicial  act, 
is  supported  by  no  authority,  nor  has  it  any  reason  in  public 
policy  or  convenience.  On  the  other  hand,  it  is  contradicted 
by  legislative  usage,  and  the  highest  judicial  decisions."  668- 
The  Constitution,  which  divides  the  powers  of  the  Government 
under  three  general  heads,  to  wit :  Legislative,  Executive, 
and  Judicial,  "is  only  a  declaration  of  the  general  system, 
or  theory  of  our  government,  and  was  never  intended  to  fix 
exact  and  impassable  limits  to  each  department.  There  are 
things  necessary  to  be  done  in  the  administration  of  the 
government,  of  a  character  so  mixed  and  blended,  partaking 
of  the  elements  of  all  these  divisions  of  power,  that  we  could 
not  know  to  which  to  assign  it.  So  has  the  Supreme  Court 
adjudged  in  several  cases,  at  least,  in  relation  to  the  Constitu- 
tion of  the  United  States."  6GS. 

Even  if  it  should  be  admitted,  which  is  not  necessary  in 
this  respect,  that  the  system  adopted  for  assessing  and  selling 
the  lands  for  taxes  in  this  State  partook  somewhat  of  a  ju- 
dicial as  well  as  legislative  character,  still,  according  to  this 
opinion  of  Judge  Hopkinson,  the  principles  of  which,  he 
says,  have  been  frequently  recognized  by  the  Supreme  Court 
of  the  United  States,  the  acts  of  the  Legislature  in  adopting 
it  would  not  be  unconstitutional.  See,  for  instance,  the  case 
of  Colder  dh  vnfe  v.  Btill  c&  wife^  1  Peters'  Cond.  E.  1'72 ; 
where  the  Legislature  of  Connecticut  in  1795,  passed  a  law 
setting  aside  a  decree  of  the  Court  of  Probate  of  Llartford, 
which  had  been  made  on  the  21st  day  of  March,  1793,  and 
granted  a  new  hearing  by  the  said  Court  of  Probate,  with 
the  right  of  appeal  in  six  months,  &c.  Held,  by  the  Supreme 
Court  of  the  United  States,  that  this  Act  by  the  Legislature 
was  not  unconstitutional. 

The  Legislature  has  not  declared  by  the  Act,  what  the 
valuation  of  the  land  shall  be,  but  have  left  that  to  be  deter- 
mined by  the  owner  himself;  except  that  certain  and  defined 
limits  have  been  prescribed  to  prevent  the  abuse  of  that 
right,  by  keeping  its  exercise  within  proper  and  reasonable 
boundaries.  The  law  provides,  that  all  the  lands  lying 
within  the  State,  shall,  for  the  purpose  of  taxation,  be  divided 
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into  three  classes,  according  to  qnalitj ;  and  the  owner  him- 
self is  permitted  to  designate  the  class  to  which  his  lands 
properly  belong.  If  to  the  first  class  the  valuation  was  fixed 
by  the  law  at  four  dollars  per  acre ;  if  of  the  second  class,  at 
three  dollars  per  acre ;  and  if  of  the  third  class,  at  two  dol- 
lars per  acre.  A  quarter  section  of  one  hundred  and  sixty 
acres  of  land  of  the  first  class  would,  consequently,  be  valued 
at  the  sum  of  $640 ;  of  the  second  class,  at  $480 ;  and  of  the 
third  class,  at  $320.  A  tax  of  one  half  per  centum  per 
annum  was  then  imposed  by  the  Act  upon  all  lands  in  the 
State,  whether  belonging  to  residents  or  non-residents; 
which,  according  to  the  foregoing  rate  of  assessment,  would 
be  two  cents  on  the  acre  per  annum  on  lands  of  the  first 
class ;  one  and  a  half  cents  per  acre  on  lands  of  the  second 
class ;  and  one  cent  per  acre  on  lands  of  the  third  or  last 
class.  Surely  such  a  tax  as  this  could  not  be  justly  consid- 
ered as  being  either  unequal  or  oppressive,  as  it  is  a  fact 
well  known  in  our  financial  history,  that  non-residents  espe- 
cially were  almost  in  the  universal  habit  of  availing  them- 
selves to  the  full  extent  of  their  privilege,  by  listing  their 
lands  for  taxation,  as  belonging  to  the  third  class,  with  a 
''  tax  of  one  cent  only  on  the  acre  per  annum-,  which,  upon  an 
entire  quarter  section  of  one  hundred  and  sixty  acres,  would 
only  amount  to  the  sum  of  one  dollar  and  sixty  cents  for  the 
current  year. 

Having  endeavored  to  prove,  that  the  system  of  classi- 
fication and  valuation  was  the  most  equitable  and  convenient, 
I  proceed,  in  the  next  place,  to  show  that  a  valuation  of  the 
lands  by  personal  examination  and  inspection,  as  contended 
for  by  the  counsel  for  the  plaintifl:'  in  error,  would  not  only 
have  been  inconvenient  and  expensive  to  the  State,  but  abso- 
lutely impracticable  ;  and  instead  of  saving  the  Constitution 
from  the  rude  assaults,  which  are  supposed  to  have  been 
made  upon  it  in  this  particular,  would  have  efiectually  de- 
feated its  end  and  object.  At  the  time  of  the  passage  of  the 
Acts  of  1819  and  1823,  most  of  the  patented  lands  in  the 
State,  which  were  subject  to  taxation,  were  situated  in  the 
Military  Bounty  Land  District,  which,  for  the  most  part,  was 
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but  sparsely  settled,  and  almost  entirely  unexplored  by  any, 
except  the  United  States  surveyors,  a  few  hardy  and  adven- 
turous hunters,  and  the  aborigines  of  the  country ;  many  of 
the  latter  still  claiming  and  exercising  the  native  right  of  roam- 
ing, ad  libitum^  over  the  wide  spread  prairies  of  that  fertile, 
and  now  highly  cultivated  portion  of  our  State. 

^any  of  these  lands,  which  have  been  transferred  by  the 
soldier,  became  taxable  as  far  back  as  the  year  1S18;  but  all 
of  them,  amounting  to  several  millions  of  acres,  became  sub- 
ject to  taxation  for  the  year  1S22,  even  in  the  hands  of  the 
soldiers,  to  whom  they  had  been  patented  for  mihtary  ser- 
vices. The  owners  of  the  lands  themselves,  as  a  general  rule, 
were  ignorant  of  their  location ;  but  few,  if  any,  lived  upon 
them,  or  in  their  vicinity ;  most  of  the  monuments,  which  had 
been  erected  by  the  surveyors  on  the  prairies  to  designate 
the  surveys,  had  either  been  destroyed  by  fii'e,  or  other  casu- 
alties ;  none  but  practical  and  experienced  surveyor  could 
have  traced  out  the  lines,  and  designated  the  several  tracts 
with  any  degree  of  certainty ;  and  as  to  the  fixing  of  a  cash 
valuation  to  each  of  these  tracts,  by  personal  inspection,  it 
was  a  thing  impossible.  Besides  this,  the  expenses  of  such 
an  experiment,  for  I  can  call  it  bj  no  other  name, — would  have 
necessarily  amounted  to  a  sum  far  exceeding  any  reasonable 
amount  of  taxes,  that  could,  with  any  degree  of  propriety,  have 
been  assessed  upon  these  lands. 

It  is  the  best  system,  and  the  only  mode  by  which  uni- 
formity of  taxation  can  be  seciu-ed.  For  if  the  valuation  and 
assessment  should  be  made,  either  by  assessors  to  be  ap- 
pointed for  that  purpose,  or,  by  the  individual  owners  of  the 
land,  either  with  or  without  oath,  as  to  the  true  value  of  the 
property,  the  valuation  in  the  different  counties,  would  be 
almost  as  different,  as  the  counties  themselves  differ  in  num- 
ber, location  and  population.  In  some  counties  property 
would  be  valued  at  a  high  rate,  in  others  at  a  reasonable 
price,  and  in  others,  again,  at  a  very  low  rate.  Taxes  would 
thus  become  unequal,  the  burdens  of  the  Government  would 
not  be  equitably  distributed  among  our  citizens,  all  uniform- 
ity would  be  destroyed,  and  the  object   of  the   Constitution 
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would  not  be  accomplished ;  while  by  the  classification  sys- 
tem, this  inequality  to  a  great  extent  would  be  prevented,  by 
keeping  all  the  portions  of  the  body  politic  within  the  limits 
prescribed  by  the  Legislature. 

It  is  also  the  most  convenient  mode  in  another  respect,  by 
no  means  unimportant  in  considering  the  advantages  and 
disadvantages  of  the  system  objected  to  by  the  counsel.  It 
consists  in  this :  the  revenue  officers  of  the  State,  by  having 
access  to  the  laud  offices  of  the  United  States,  can  readily 
ascertain  the  whole  amount  of  lands  sold  and  patented  in  the 
State,  when  sold  and  patented,  and  at  what  time  under  the 
compact  with  the  United  States,  the  same  will,  or  have  be- 
come subject  to  taxation.  With  this  knowledge  acquired,  if 
any  given  amount  of  revenue  should  be  wanted  for  the  pub- 
lic service,  and  it  should  become  necessary  and  proper  to 
raise  that  amount  by  a  tax  on  land,  the  average  rate  of  taxa- 
tion necessary  to  raise  the  sum  required,  could  be  much 
more  easily  and  certainly  ascertained,  than  by  any  arbitrary 
mode  of  assessment,  where  no  certain  value  could  be  attached 
.to  the  land. 

Suppose,  by  way  of  illustration,  the  State  should  require, 
for  any  legitimate  purpose,  the  sum  of  $160,000,  and  it  was 
proposed  to  raise  this  sum  by  a  tax  on  land,  there  being 
16,000,000  of  acres  of  taxable  lands  in  the  State ;  and  the 
Legislature  should  call  ujjon  the  Auditor  for  information  as 
to  the  proj)er  amount  of  per  centum  to  be  levied  on  the  acre 
to  produce  the  sum  demanded  ;  under  which  system  could  he 
most  readily  and  certainly  afiTord  the  desired  answer  ?  If, 
under  the  system  of  classification  and  valuation,  he  would 
be  enabled  at  once  to  make  something  like  a  reasonable 
average  by  placing  his  estimates  between  the  two  extremes 
of  four  and  two  dollars. per  acre,  and  calculating  his  average 
per  centum  upon  the  second  class  at  three  dollars  per  acre. 
But  at  all  events,  he  could  say  to  the  Legislature,  "Tou 
cannot  fall  below  the  minimum  valuation  of  two  dollars  per 
acre,  and  one  cent  per  acre,  or  one  half  per  centum  upon  the 
gross  amount  of  valuation  will  give  you  the  precise  sum 
required."     In  making  provision  for  the  assessment,  when 
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thus  ascertained,  the  Legislature  would  certainly  know  that 
the  amount  to  be  levied,  could  not  fall  below  that  sum, 
although  it  might  rise  somewhat  above  it.  "While  under  the 
mode  insisted  upon  by  the  counsel,  as  the  only  true  one  under 
the  Constitution,  there  would  be  no  land  marks  to  direct  the 
Auditor  in  making  the  estimate;  and  the  Legislature  in  impo- 
sing the  tax  might,  for  the  want  of  this  necessary  informa- 
tion, raise  a  much  larger  sum  than  was  demanded  by  the 
exigency,  or  do  what  is  much  more  probable,  raise  a  sum  so 
small,  as  to  be  totally  inabequate  to  meet  the  proper  demand 
of  the  Government.  It  will  be  seen,  therefore,  that  by  the 
old  system,  equality  and  uniformity  of  contribution  will  be 
preserved  to  a  great  extent,  while  by  the  latter,  taxation 
will  become  unequal  and  the  resources  of  the  State  ren- 
dered precarious  and  uncertain,  and  to  a  considerable  extent 
entirely  unavailing  for  any  useful  purpose  whatever. 

But  we  are  also  met  with  the  objection,  that  under  the  old 
system  of  taxation  by  classification,  a  quarter  section  of  land, 
with  valuable  improvements  upon  it,  is  taxed  no  higher  than 
a  quarter  section  in  the  same  class  as  to  quahty  of  soil,  with 
no  improvements  at  all.  Extreme  cases  doubtless  existed 
in  many  instances,  which  might  seem,  without  taking  a  gen- 
eral sm'vey  of  the  whole  ground  occupied,  to  condemn  the 
system  for  want  of  uniformity.  But  there  are  no  general 
rules  without  their  exceptions,  and  so,  in  this  respect,  it  will 
be  found  upon  a  just  consideration  of  the  whole  subject,  that 
the  cases  enumerated  were  rather  exceptions  to  the  system 
than  as  tending  to  prove  that  the  system  itself  did  not,  under 
all  the  attendant  circumstances,  approach  nearer  to  practical 
uniformity  and  equality  than  any  general  system  that  could 
have  been  devised  at  that  time,  having  for  its  leading  object 
an  actual  cash  valuation  of  the  land,  by  personal  inspection 
and  examination ;  and  by  persons  appointed  for  that  purpose 
under  authority  from  the  State  to  value  each  tract  accord- 
ing to  its  actual  and  intrinsic  worth  in  money. 

The  Chief  Justice  of  the  Court  of  Appeals  of  Kentucky, 
when  speaking  upon  the  subject  of  uniformity  of  taxation, 
in  dehvering  the  opinion  of  the  Court   in  the   case  of  The 
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City  of  Lexington  v.  McQuillan's  Heirs^  9  Dana,  516,  says : 
"  The  questions  as  to  when  a  tax  shall  be  levied,  to  what 
amount,  and  what  classes  of  property  ai*e  the  fittest  subjects 
of  taxation,  are  wisely  confided  by  our  Constitution  to  legis- 
lative discretion.  But  still  there  are  well  defined  limits, 
within  which  the  practical  equality  designed  by  the  Consti- 
tution may  be  preserved,  nothwithstanding  an  exact  equah- 
zation  of  the  burdens  of  taxation  is  unattainable  and  Utopian. 
ISTor  will  a  shght  irregularity  as  to  the  prescribed  mode  of 
contribution,  nor  the  want  of  universahty  of  interest  in  the  ap- 
plication of  it  to  the  pui-poses  of  improvement,  prove  that  such 
a  requisition  would  be  either  unconstitutional  or  unjust.  For 
it  is  absolutely  impracticable  from  the  very  nature  of  things, 
that  all  the  citizens  of  a  community  can  be  equally  benefitted 
by  any  pubhc  improvements,  or  tJiat  the  piiblic  burdens  can 
he  so  apportioned  in  every  particular  as  to  operate  with 
exact  uniformity  upon  every  individual  composing  that 
community  P 

I  now  propose,  in  concluding  my  remarks  on  this  branch  of 
the  subject,  to  show  according  to  contemporaneous  consti'uc- 
tion,  which  is  laid  down  in  om*  law  books  as  one  of  the  unerring 
tests  of  the  true  interpretation  of  a  Constitution  or  statiite,  that 
the  construction  given  to  the  Constitution  by  the  Act  of  1819, 
and  afterwards  in  1823,  was  in  accordance  with  the  true 
and  proper  interpretation  of  that  instrument,  as  it  was  de- 
signed to  be  miderstood  by  its  framers.  1  have  before  re- 
marked that  the  Act  of  1819,  in  regard  to  the  classification 
and  valuation  of  lands  for  taxation,  was  identical  with  the 
Act  of  1823.  That  Act  was  passed  on  the  2Yth  of  March, 
1819,  while  the  Legislature  still  sat  at  Kaskaskia,  a  few 
months  only  after  the  adoption  of  our  State  Constitution,  and 
as  it  gave  the  first,  so  it  may  justly  be  considered  as  having 
given  the  true  construction  to  the  20th  section  of  the  eighth 
article  of  that  instrument,  which  is  now  supposed  to  be  vio- 
lated, in  the  passage  of  the  law  under  which  this  land  was 
sold.  Many  of  the  members  of  the  Convention  were  also 
members  of  the  Legislature  at  the  time  of  the  passage  of  the 
Act  of  1819,  as  well  as  that  of  1823 ;  and  it  is  but  fair  to  con- 
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elude,   according  to  tlie  proper  rules  of  intendment  and   con- 
struction, that  not  only  the  true   interpretation  was  adopted, 
but   the   very  one  which   was  in    the  contemplation  of   the 
members  of  the  Convention,  at  the  time  the  section  in   ques- 
tion  was  inserted.     The   Governor   and   Judges  of  the  Su- 
preme Court,  acting  as   a  Council  of  Revision,  whose  official 
sanction  also  these  laws  received,  were  all  men  of  experience 
and  observation.     Several  of   them  were   present  at  the  seat 
of  Government   during  the   debates   in  the  Convention,   and 
up  to  the  time  the  Constitution  was  adopted,  and  were  doubt- 
less well  acquainted  with  the  meaning   at  that  time   attached, 
not  only  to  the  twentieth  section   of  the  eighth  Article,  so 
often  referred  to,  as  well   as  to  most,  if  not  all,    of  the  other 
provisions  it   contained.      It  would    be  unreasonable  in  the 
extreme   to    presume,  that   such    a    violation   of  one  of  the 
most  important  clauses  it  contained,  would   have  been  silent- 
ly permitted  to  be  perpetrated,  and  no  one  honest,  or  bold 
enough  to  false  his  voice  against  it.     This  was,  unquestion- 
ably, its  well  known  and  almost  universally  received  meaning 
at  the   times   alluded  to,  and  the  construction  given  to  it  by 
the  Legislature  having  been  acquiesced  in  for  so  many  years 
afterwards,  ought  not  now  to  be   distm-bed   and  unsettled  at 
this  late  day,  when  many  of  the  reasons   which    influenced 
the  conduct  of  our  predecessors,  who  lived  under  very  dififer- 
ent  circumstances   from  those  who  now  occupy  their  station, 
may  not  be  known  or   appreciated,  by  their  successors  who 
are  comparatively  strangers  to  their  talent  and  their  worth. 

Again,  if  the  construction  contended  for  by  the  counsel 
be  correct,  that  in  the  language  of  the  Constitution  every 
person  must  pay  a  tax  according  to  the  value  of  the  proper- 
ty in  his  or  her  possession  ;  and  that  nothing  is  to  be  exempt- 
ed from  the  general  contribution,  and  no  discrimination  per- 
mitted by  the  Legislature ;  then,  any  law  exempting  lands 
from  taxes,  which  had  been  purchased  or  donated  for  reli- 
gious, hterary,  or  charitable  purposes,  not  even  exempting 
our  city  cemeteries,  would  be  unconstitutional,  and  all  the 
proceedings  under  it  void.  Such  a  construction  would  not 
only    be   impracticable,    but  in    many  instances  unnecessa- 
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rily  oppressive,  and  against  the  common  sense  of  the  com- 
munity. 

In  concluding  mj  remarks  on  this  branch  of  the  subject 
in  regard  to  classification  and  valuation,  I  will  only  add,  that 
if  still  stronger  proof  is  wanting,  of  not  only  the  justice  and 
wisdom,  but  absolute  necessity  of  the  old  system  of  classi- 
fication and  valuation,  under  which  the  land  in  controversy 
was  assessed  and  sold  for  the  taxes  due  upon  it,  that  it  may 
be  found  in  the  fact,  that  since  these  old  regulations  have 
been  repealed,  and  the  new  mode  of  valuation  and  assess- 
iment  adopted  without  any  legislative  restriction;  and  the 
further  security  resorted  to,  of  requiring  a  judgment  and 
execution  previous  to  the  sale  of  the  lands  of  delinquents 
for  taxes,  by  a  kind  of  qtiasi  judicial  proceeding,  unknown 
to  the  Common  Law,  and  to  more  than  four  fifths  of  the 
'States  in  the  United  States,  in  order  to  remove  the  Consti- 
tutional objections,  which  have  been  urged  with  so  much 
zeal  and  ability  in  the  present  controversy.  The  Legislature, 
with  all  the  new  hghts  which  have  been  shed  upon  the  sub- 
ject, have  been  constrained  at  length  to  acknowledge  the 
propriety  and  necessity  of  the  essential  feature  of  the  old 
•repudiated  system,  by  falling  back  upon  the  minimum  pro- 
[■vision  principle,  and  declaring  that  "  no  lands  shall  be  val- 
led  at  a  less  sum  than  three  dollars  per  acre ;"  and  this,  too, 
[for  the  purpose  of  preventing  the  most  unjust  and  unequal 
[taxation,  and  to  save  the  treasury  itself  from  bankruptcy 
land  ruin. 

I  come  now  to  consider  the  remaining  branch  of  this  sub- 
ject, wherein  it  is  insisted,  that  the  eighth  section  of  the 
eighth  Article  of  the  Constitution  has  been  violated,  because 
pthe  former  owner  of  the  land  in  controversy,  was  deprived 
['of  his  "freehold"  by  a  summary  proceeding  and  sale  by  the 
rAuditor,  without  the  judgment  of  his  peers,  and  against  the 
flaw  of  the  land.  The  clause  in  the  section  referred  to,  is  in 
^the  language  of  the  corresponding  clause  in  the  twenty  ninth 
'chapter  of  Magna  Carta,  and  reads  as  follows:  "No  free- 
man shall  be  imprisoned  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in  any  manner  de- 
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prived  of  his  life,  liberty,  or  property,  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land."  Upon  this  clause  it  is 
gravely  contended,  that  the  laws  in  question  are  unconstitu- 
tional, because  the  plaintiff  in  error  has  been  disseized  of  his 
"freehold,"  without  a  trial  by  jury,  and  without  judgment 
and  execution,  w^iich  they  contend  is  the  meaning  of  the 
words  "judgment  of  his  peers,"  and  "law  of  the  land."  In 
order  to  give  a  proper  exposition  to  these  words,  it  w^ill  be 
necessary  to  examine,  and  ascertain  when,  and  under  what 
circumstances  Magna  Carta  was  obtained,  and  what  mean- 
ing has  been  adopted  by  the  judges  and  ancient  law  writers 
in  England,  from  whence  it  derives  its  origin. 

In  the  time  of  King  John,  and  his  soh  Henry  the  Third, 
the  rigors  of  the  feudal  tenures  were  so  warmly  maintained 
and  enforced  by  the  Crown,  that  they  occasioned  many  in- 
surrections of  the  Barons,  who  were  the  principal  feudato- 
ries, which  at  last  had  this  effect :  that  first,  King  John  him- 
self, and  afterwards  his  son  Henry,  consented  to  the  famous 
Magna  Carta,  which  has  ever  since  been  regarded  as  the 
foundation  of  the  liberty  of  Englishmen.  The  following  is 
in  the  original  language  of  the  twenty  ninth  chapter  of  that 
famous  instrument :  "  N'ullus  liber  homo  capiatu7\  vel  invpris' 
onetur^  aut  disseisiatur  de  liber o  tenemento  suo,  vel  libertatibus, 
vel  liberis  consuetudinibus  suis,  aut  utlagetur,  aut  exulet,  aut 
aliquo  modo  desiruatur.  Nee  suj^er  ewn  ihimus^  nee  suj>er 
eum  mittemus^  nisi  ^:>e/'  legale  judicium  parium  suorum^  vel 
jper  legem  terrw;  nulli  vendemus^  mdli  negabimus,  aut  differ- 
emu^  rectum  vel  justitiamf  that  is,  "  no  freeman  shall  be 
arrested  or  imprisoned,  or  disseized  of  his  own  free  tenement, 
or  liis  liberties,  or  his  own  free  customs,  or  outlawed,  or  exiled, 
or  in  any  manner  ruined  or  destroyed;  nor  will  we  trample  upon 
him,  nor  will  we  condemn  him,  unless  by  the  lawful  judgment 
of  his  peers,  or  the  law  of  the  land ;  to  none  will  we  sell,  to  none 
will  we  deny,  or  delay  right  and  justice."  Mr.  Sullivan,  in  the 
second  volume  of  his  Lectures,  page  243,  says :  "  The  words 
liber  homo,  in  the  ancient  Acts  of  Parhament,  is  in  general 
rightly  construed  '  freeholder,'  and  so  it  means  here  in  the 
second  branch  which  prohibits  disseizins;  for  none  but  a  free- 


DECEMBER  TERM  1845.  519 

Rhinehart  b.  Schuyler  et  «?. 

holder  is  capable  of  being  disseized,  no  others  being  said  to 
have  a  seizin  in  the  land."  Lord  Coke,  in  commenting  upon 
the  words,  nullus  liber  homo  caj[natur,  vel  imprisonetur,  says 
that  the  Act  extends  not  only  to  prevent  private  persons,  par- 
ticularly the  great  men,  from  arresting  and  imyjrisoning  the 
subjects;  but  extends  also,  to  those  from  whom,  on  account  of 
their  extraordinary  power,  the  greatest  damage  might  be  ap- 
prehended, that  is,  the  King's  ministerial  officers,  his  coun- 
cel,  and  himself  in  person.  "No  man,"  he  says,  "  should  be 
taken ;"  that  is,  restrained  of  his  liberty,  by  petition  or  sug- 
gestion to  the  King  or  his  council,  unless  it  be  by  indictment 
or  presentment  of  good  and  lawful  men,  where  such  deeds 
be  done.  For  in  that  case,  it  is  per  legale  judicium  parium ; 
though  an  indictment  found,  or  a  presentment  made  by  a 
Grand  Jury,  in  one  sense,  cannot  properly  be  GsXied  judicium, 
as  it  is  not  conclusive ;  but  the  fact  must  afterwards  be  tiied 
by  a  petit  jury  of  twelve  good  and  lawful  men." 

The  effect  of  the  Magna  Carta,  which  was  in  the  nature 
of  a  Constitution  or  Bill  of  Rights,  was  to  impose  a  limita- 
tion upon  the  improper  exercise  of  the  King's  prerogative ; 
and  the  objects  intended  to  be  secured  by  this  important  con- 
cession on  the  part  of  the  Crown,  have  been  classed  under  six 
general  heads : 

1.  To  secure  the  personal  liberty  of  the  subjects ; 

2.  To  preserve  his  landed  property  from  forfeiture ; 

3.  To  defend  him  against  unjust  outlawry ; 

4.  To  prevent  unjust  banishment ; 

5.  To  secure  him  against  all  manner  of  destraction  ;  and 

6.  To  restrict  and  regulate  criminal  prosecutions  at  the 
Buit  of  the  King,  by  securing  to  the  subject  a  proper  admin- 
istration of  justice  through  the  means  of  Courts  and  Juries, 
conformable  to  the  principles  and  usages  of  the  Common  Law, 
independent  of  the  will  and  caprice  of  the  sovereign  power. 

^h.e  -sKOvdi^  jper  legem  terrae,  "by  the  law  of  the  land,"  as 
used  in  Magna  Carta  in  reference  to  this  subject  are  under- 
stood to  mean  "due  process  of  law,"  that  is,  by  indictment 
or  presentment  of  good  and  lawful  men  ;  and  this,  says  Lord 
Coke,  is  the  true  sense  and  exposition  of  these  words.  2 
Coke's  Inst.  50 ;  2  Kent's  Com.  13,  and  note  h.  {a) 

(a)  Murray,  Lessee  v.  Hobokaa  L,  *  L  QS.  IS  How.  *  W.  S.  E.  272. 


620  SUPREME  COURT. 

Rhiuehart  ®.  Schuyler  et  al. 

Mr.  Sullivan,  in  the  second  volume  of  his  Lectures,  276, 
in  commenting  upon  the  words  nee  super  eum  ibimus,  neo  • 
super  eum  mittemus,  nisi  per  legale  judicium  parium  suo- 
rum^  aut  per  legem  terrae^  observes,  that  "  from  the  words 
here  being  in  the  first  person,  they  refer  to  the  suit  of  the 
King ;  and  relate  not  only  by  the  latter  words,  to  a  legal  trial, 
as  to  matter  and  form,  but  also  to  a  trial  in  a  proper  and 
legal  Court.  The  words  nee  super  eum  ihimus,  belong  to 
the  King's  Bench,  where  the  suits  of  the  King,  the  placita 
caronae,  are  proj)erly  handled,  and  where  the  King  is  always 
supposed  to  be  present.  The  words  super  eum  mittemus^  refer 
to  other  Courts  sitting  for  the  same  purposes,  as  Justices  of  jail 
delivery,  for  instance,  under  the  King's  Commission,  &c." 

Chief  Justice  Rufiin  says,  in  the  elaborate  opinion  de- 
livered by  him  in  Hoke  v.  Henderson^  4  Dev.  ]^.  C.  R.  15 : 
"  The  law  of  the  land  in  Bills  of  Right  does  not  merely  mean 
an  Act  of  the  Legislature,  for  that  construction  would  abro- 
gate all  restriction  on  legislative  authority.  The  clause 
means  that  statutes  which  '  would  deprive  a  citizen  of  the 
rights  of  person  or  of  property,  without  a  regular  trial 
according  to  the  course  and  usage  of  the  Common  Law, 
would  not  be  the  law  of  the  land  in  the  sense  of  the  Consti- 
tution. Judgment  of  his  peers,  means  trial  by  a  Jury  of 
twelve  good  and  lawful  men  according  to  the  course  and 
usage  of  the  Common  Law.  And  even  in  private  suits,  the 
trial  by  jury  is  preserved  by  the  Constitution  of  the  United 
States,  where' the  value  in  controversy  exceeds  the  sum  of 
twenty  dollars." 

It  is  evident  from  the  language  of  Lord  Coke,  who  was 
justly  considered  in  his  day  as  one  of  the  ablest  expounders 
of  the  Common  Law,  that  these  expressions  in  Magna  Carta 
were  intended  to  apply  to  criminal,  and  not  to  civil  proceed- 
ings. And  I  have  not  been  able  to  find  any  definition  in  the 
ancient  authorities,  which  does  not,  as  Lord  Coke  has  done, 
thus  limit  their  application.  So  that  all  trials  for  crimes,  or 
supposed  criminal  offences,  should  be  conducted  according  to 
the  course  of  the  Common  Law. 

It  is  very  certain,  that  if  it  was  also  intended  to  relate  to 
civil  proceedings,  that  it  must  be   taken  in  a  very  limited 
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and  restricted  sense;  as  otherwise  the  summary  mode  of  pro- 
ceeding by  distress  for  rent,  &c.,  both  in  England  and  in  this 
country,  would  be  in  derogation  of  this  important  right. 
Courts  of  Chancery,  also,  have  no  juries,  and  do  not  proceed 
according  to  the  course  of  the  Common  Law.  So  there  were 
at  this  time  in  England,  the  Ecclesiastical  Courts,  Courts 
Military,  and  Courts  Maratime,  in  none  of  which  is  the  trial 
by  jury  known  or  recognized.  So  in  regard  to  some  other 
inferior  judicatories,  Mr.  Sullivan  says,  "certain  matters  are 
intrusted  to  their  determination  without  the  intervention  of 
a  jury,"  and  among  them,  he  mentions  the  "  Commissioners 
of  the  Revenue."  And  such  is  the  law  under  the  Constitu- 
tion of  the  United  States,  in  all  matters  in  controversy, 
where  the  amount  claimed  shall  not  exceed  the  sum  of 
twenty  dollars. 

As  to  the  right  of  selling  lands  for  taxes  in  a  summary  man- 
ner by  the  collectors  of  the  revenue.  Judge  Hopkinson  says, 
in  his  charge  before  referred  to :  "Lands  are  sold  for  taxes 
without  an  inquisition,  and  by  a  very  summary  process,  and 
this  has  never  been  deemed  illegal  or  oppressive."  Again,  in 
speaking  of  the  Revenue  Laws  of  Pennsylvania,  he  remarks : 
"These  Revenue  Laws  have  never  been  questioned  as 
infringing  the  right  to  a  trial  by  jury,  or  as  violating  any  part 
of  the  Constitution."  7  Peters,  664:,  669.  He  also  says,  that 
the  construction  put  upon  a  similar  clause  in  the  Constitution 
©f  Pennsylvania  by  the  counsel  in  the  case  of  Livingston's 
Lessee  v.  Moore,  as  to  the  meaning  of  the  words,  "judgment 
of  his  peers,  or  the  law  of  the  land,"  which  is  the  same 
construction  contended  for  by  the  counsel  for  the  plaintiff  in 
error  in  this  case,  was  repudiated  by  the  opinion  of  the  Court 
in  the  case  of  Stoddard  v.  Smith,  5  Binn.  355 ;  and  that  the 
clause  referred  to,  does  not  mean  that  the  property  of  a  per- 
son may  not  be  made  to  answer  for  his  debts,  in  any  other 
way  than  by  the  usual  and  established  modes  of  proceeding 
to  recover  debts,  and  the  general  laws  of  the  land  on  that 
subject. 

In  this  case,  the  counsel  have  assumed,  that  the  true  inter- 
pretation of  the  words,  "due  process  of  law,"  mean  "judg- 

voL.  VII.  66 
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ment  and  execution ;"  and  contend  that,  in  a  case  like  the 
present,  ^vhere  the  whole  taxes,  interest  and  costs,  for  which 
the  land  was  sold,  onlj  amounted  to  the  sum  of  one  dollar 
and  eighty  two  cents,  that  being  the  whole  amount  due  and 
chargeable  for  the  year  1830,  the  party  was  entitled  to  a  jury 
and  that  it  was  necessary  that  a  judgment  and  execution 
should  have  been  obtained  on  the  part  of  the  State,  before 
the  delinquent  "  freeholder  "  could  be  deprived  of  his  land 
in  the  due  course  of  the  Common  Law,  where  the  amount  in 
controversy,  in  such  a  trial,  would  not  bear  the  proportion  of 
a  tithe  to  the  costs,  which  would  necessarily  be  the  conse- 
quence of  adjudications  so  novel  and  extraordinary. 

I  hnd  that  an  •  examination  of  the  statute  laws  of  twenty  of 
the  States,  exclusive  of  Illinois,  that  in  nineteen  of  them,  the 
sale  of  lands  for  taxes  are  by  a  summary  mode  of  proceed- 
ing, without  trial,  aud  without  judgment;  and  that  in  Ten- 
nessee alone,  from  whence,  perhaps,  our  own  new  system 
derived  its  origin,  this  novel  mode  prevails  of  requiring  a 
judgment  before  the  delinquent  tax  payer  can  be  divested  of 
the  title  to  his  land. 

The  fifth  article  of  the  Amendments  to  the  Constitution  of 
the  United  States  contains  this  clause:  "No  person  shall  be 
deprived  of  life,  liberty  or  property,  without  "  due  process  of 
law ;"  and  the  words  "  due  process  of  law  "  have  been  shown 
to  correspond  in  meaning,  to  the  words,  "  law  of  the  land," 
in  the  eighth  section  of  the  eighth  article  of  our  own  State 
Constitution.  ISTow,  as  the  Constitution  of  the  United  States, 
in  this  respect  is  obligatory  upon  all  the  States  of  the 
Union,  it  is  not  strange,  if  the  construction  contended  for  by 
the  counsel  for  the  plaintiff  in  error  be  correct,  that  "due 
process  of  law ' '  means  trial,  judgment  and  execution,  that 
of  all  these  States,  from  the  foundation  of  the  Government 
up  to  the  present  time,  Tennessee  and  Illinois  alone  should 
have  made  the  discovery,  that  they  were  violating  the  Con- 
stitution of  the  United  States,  which  is  every  where  admitted 
to  be  the  supreme  law  of  the  land,  by  depriving  the  freehold 
citizen  of  an  important  right,  which  was  secured  by  his 
Anglo-Saxon  forefathers  by  Magna  Carta,  and  divesting  him 
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of  his   property  mthout  "  tlie  judgment  of  his  peers,  or  the 
law  of  the  land." 

Again,  it  is  contended,  that  the  Auditor's  deed  was  im- 
properly admitted  in  evidence  to  the  jury  Avithout  proving 
its  execution  in  the  first  instance,  and,  in  the  second  place, 
that  all  the  pre-requisites  of  the  law,  in  relation  to  the  adver- 
tisement and  sale  had  been  complied  with,  and  in  support  of 
this  latter  proposition,  the  case  of  Parker  v.  Smithy  4:  Blackf. 
70,  and  Carlisle  v.  Longworth^  5  Ohio,  229,  have  been  re- 
ferred to  as  authority.     («) 

In  regard  to  the  first  objection,  that  the  Auditor's  deed 
should  not  have  been  permitted  to  have  been  read  to  the 
jury,  without  preliminary  proof  of  its  execution,  it  is  only 
necessary  to  say  that  our  Registry  Laws  do  not  apply  to  Pa- 
tents or  deeds  emanating  directly  from  the  State,  or  the 
United  States.  An  Auditor's  deed,  therefore,  is  admissible 
in  evidence,  without  proof  of  its  execution,  and  without 
showing  that  it  had  been  regularly  acknowledged  and  re- 
corded, as  is  required  in  cases  of  conveyances,  alone  affect- 
ing the  interests  of  private  individuals.  The  ninth  section 
of  the  Act  of  1829  contains  this  provision  :  "  It  shall  not  be 
necessary  for  any  pm-chaser  of  lands  at  such  sales  for  taxes, 
to  obtain,  keep  or  produce  any  advertisement  of  the  sale 
thereof;  but  his  deed  from  the  Auditor  of  Public  Accounts 
shall  be  evidence  of  the  legality  and  regularity  of  the  sale 
until  the  contrary  shall  be  proved."  Still,  the  counsel  con- 
tend, that  this  pro~sdsion  does  not  dispense  with  proof  on  the 
part  of  the  purchaser  in  the  first  instance,  that  all  the  requi- 
sites of  the  law  in  relation  to  the  advertisement,  sale,  &c., 
had  been  complied  with,  before  the  Auditor's  deed  could  be 
properly  admitted  in  evidence. 

Although  the  decisions  in  Ohio  and  Indiana,  which  are 
predicated  upon  statutes  somewhat  similar  to  ours,  are  not 
in  my  opinion  warranted,  either  by  the  plain  and  obvious 
meaning  and  import  of  the  language  of  the  Acts  themselves, 
and  still  less,  if  the  spirit  and  intention  of  the  Legislature  is 
to  be  resorted  to  for  a  construction, — judging  from  the  inten- 
tion of  the  Legislature   in  our  own   State,  and  in  relation  to 

(a)    Hulick  v.  Scovil,  4  Gil.  R.  172. 
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our  own  Act, — still,  admitting  them  to  have  given  the  proper 
and  legitimate  construction  to  the  Acts  of  then*  respective 
States,  they  cannot  be  regarded  as  authority  in  determining 
the  intention  of  our  own  Legislature,  or  of  the  meaning  of 
language,  which  is  so  plain  and  palpable,  that  he  who  runs 
may  read  and  understand  it. 

The  statute  of  1824,  of  Indiana,  provided  that  the  Collec- 
tor's deed  should  be  prima  facie  evidence  of  the  regularity  of 
the  sale.  In  the  case  of  Parker  v.  Smith,  4  Blackf.  70,  Tl, 
the  Court  decided  that,  under  the  statute,  the  Collector's 
deed  furnished  no  evidence  that  the  tax  had  been  legally  as- 
sessed, or  that  it  had  not  been  duly  paid,  or  that  the  land  was 
not  exempt  from  taxes ;  that,  under  the  statute,  such  a  deed 
V7 as,  jpriina  facie  evidence,  and  nothing  more,  of  the  regularity 
of  the  proceedings  relative  to  the  purchaser's  title,  so  far  as 
the  acts  of  the  Collector  were  concerned.  The  effect  of  this 
decision  is  explained  in  note  (1)  at  the  bot^tom  of  the  case, 
by  reference  to  a  decision  made  at  May  term  1838,  where 
all  the  Collector's  proceedings,  after  the  receipt  of  the  pre- 
cept requiring  him  to  sell,  are  held  prima  facie  to  be  legal 
and  regular.  It  was  only  determined  that  the  precept  au- 
thorizing him  to  sell,  must  be  proved  aliunde,  as  the  deed  it- 
self was  no  evidence  of  the  Collector's  authority  to  sell. 

These  decisions  do  not  warrant  the  conclusion,  that  under 
our  statute,  it  would  be  necessary  to  prove  the  advertisement 
and  sale.  They  only  relate  to  the  Auditor's  authority  to  sell, 
which  has  already  been  determined  in  effect,  by  the  deci- 
sion upon  the  question,  that  a  judgment  and  execution  would 
not  be  necessary,  before  the  sale  would  be  legal  under  the 
Constitution  of  the  State.  This  decision  admits,  that  if  the 
Auditor  had  authority  to  sell,  then  aU  his  acts  under  the  stat- 
ute afterwards  are  to  be  considered  prima  facie  regular  and 
legal.  How  can  the  counsel  insist,  upon  this  authority,  that 
the  onus  is  upon  the  purchaser,  in  the  first  instance,  to  prove 
either  the  advertisement  or  the  sale  ? 

The  decision  in  5th  Ohio  Reports  was  predicated  upon  the 
ninth  section  of  the  Act,  contained  in  the  23d  volume  of  the 
Ohio   statutes,  page  89,   which  was  as   follows :     "  The  deed 
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made  by  the  County  Auditor  as  hereinbefore  specified,  shall 
be  received  in  all  Courts  as  prima  facie  evidence  of  a  good 
and  valid  title  to  the  purchaser."  Hitchcock,  J.,  who  deliv- 
ered the  opinion  of  the  Court,  said :  "  The  Legislature  do 
not  say  that  a  deed  made  by  the  County  Auditor,  on  a  sale 
for  feaxes,  shall  be  received  as  prima  facie  evidence  of  a  good 
and  valid  title;  but  the  deed  as  hereinafter  specified,  or  in 
other  words,  the  deed  made  in  pursuance  of  this  Act."  From 
which  phraseology  he  infers  that  the  Legislature  did  not  in- 
tend to  dispense  with  proof  of  the  pre-requisites  of  the  law, 
before  the  deed  itself  could  be  received  as  prima  facie  evi- 
dence of  a  good  and  valid  title.  It  appears  from  this  language 
of  the  Judge,  that  he  laid  great  stress  on  the  vowel  a,  and 
the  definite  article  the;  and  that  the  construction  of  the  stat- 
ute, as  well  as  his  own  opinion,  would  have  been  very  dif- 
feijent,  if  the  Act  had  declared,  "that  a  deed  to  be  made  by 
the  County  Auditor,  instead  of  the  deed  to  be  made  by  the 
County  Auditor,  shall  be  received  2i%  prima  facie  evidence  of  a 
good  and  valid  title,"  with  the  omission  of  the  words  "«s  here- 
inbefore  specified,''''  for  the  Judge  also  attached  great  impor- 
tance, to  these  latter  words,  "  as  hereinbefore  specified.''''  As  it 
was,  he  determined  that  before  the  deed  could  be  received  as 
evidence,  it  must  be  shown  that  the  Auditor  had  authority  to 
make  it;  and  this,  he  said,  was  to  be  done,  "by  showing  that 
the  land  had  been  advertised  and  sold  for  the  taxes,"  and  that 
in  connection  with  this  preliminary  evidence,  that  is,  "  by 
proving  the  advertisement  and  sale,  the  deed  will  be  received, 
and  the  Legislature  has  declared  its  efi"ect."  This  is  the  sub- 
stance of  the  decision  in  that  case,  from  which  Judge  Collet 
dissented.     Carlisle  v.  Longworth,  5  Ohio,  229. 

All  that  this  case  decides,  is,  that  it  is  necessary  under 
the  act  of  Ohio,  to  prove  "  the  advertisement  and  sale,"  and 
that  then  the  Auditor's  deed,  by  virtue  of  the  prima  facie 
provision  in  the  statute,  might  be  read  without  further  proof, 
Now,  will  it  be  seriously  insisted  that  this  is  a  case  in  point, 
and  that  under  our  statute  it  is  necessary  for  the  purchaser, 
as  preliminary  to  the  introduction  of  the  Auditor's  deed,  to 
preve  the   advertisement   and  sale?     The  Act  of  1829,  ex- 
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presslj  declares  "  that  it  shall  not  be  necessary  for  any  pur- 
chaser of  lands  at  such  sales  for  taxes,  to  obtain,  keep,  or 
produce  an  advertisement  of  the  sale  thereof;  but  his  deed 
from  the  Auditor  shall  be  evidence  of  the  legality  and  regu- 
larity of  the  sale  until  the  contrary  shall  be  proved;  and  no 
exceptions  shall  be  taken  to  such  deed,  but  such  as  shall 
apply  to  the  real  merits  of  the  case,  and  are  consistent  with 
a  liberal  and  fair  interpretation  of  the  intentions  of  the  Leg- 
islature." The  language  is  express,  that  the  purchaser  shall 
not  be  required  either  to  obtain,  keep,  or  produce  a  copy  of 
the  advertisement  to  entitle  him  to  the  prima  facie  pre- 
sumption resulting  from  the  production  of  the  Auditor's  deed. 
Can  any  one  entertain  a  reasonable  doubt  of  the  intention  of 
the  Legislature  in  this  respect  ? 

But  it  may  be  asked,  if  it  is  intended  by  this  decision  to 
dispense  entirely  with  all  evidence,  and  to  consider  the  Au- 
ditor's deed  sutficient  of  itself  to  transfer  a  good  and  valid 
title  to  the  purchaser?  We  answer,  by  no  means;  that  it  is 
as  essential  now  to  the  validity  of  such  a  deed,  as  it  was 
before  the  passage  of  the  Act  of  1829,  to  show  that  the  law 
in  all  its  parts  should  have  been  strictly  pursued  by  the  Au- 
ditor in  relation  to  the  advertisement  and  sale ;  and  that  a 
material  omission  in  these  respects  will  be  as  fatal  now,  as 
it  would  have  been  before  the  passage  of  that  Act.  All  we 
determine  is,  that  the  burden  of  proof,  in  the  first  instance, 
has  been  removed  from  the  shoulders  of  the  purchaser  and 
transferred  to  those  of  the  delinquent  tax-payer,  where  it 
was  intended  to  be  placed  by  the  Legislature,  for  the  best  of 
reasons.  For  if  the  State  has  the  power  to  sell  the  lands 
within  its  limits  for  taxes,  it  is  its  duty  to  see  that  valid  titles 
are  made  to  those  who  may  become  purchasers  at  such  sales; 
and  to  protect  these  purchasers,  if  possible,  by  wholesome, 
and  appropriate  enactments,  not  only  against  expensive  and 
ruinous  litigation,  but  also  against  the  alarm  and  apprehen- 
sion which  have  heretofore  had  such  an  effect  to  depreciate 
the  value  of  their  lands  when  thus  purchased,  by  creating  a 
distrust  in  the  public  mind  as  to  the  validity  of  their  titles 
Avhen    thus  acquired   from  the  State.      This  duty,  the  Leg- 
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islature  has  endeavored  to  perform,  and  it  is  for  the  Court 
now  simply  to  declare,  that  their  Acts  are  valid,  and  to  give  to 
them  their  intended  effect. 

But  it  may  also  be  asked  if  we  attach  no  weight  to  the 
rule  of  strict  construction,  which  has  been  adopted,  and  so 
frequently  acted  upon  against  purchasers  at  the  sale  of  lands 
for  taxes,  by  the  Supreme  Court  of  the  United  States  ?  To 
this  we  answer,  that  the  very  object  of  our  statute  was  to 
change  that  rule ;  and  that  the  Legislature  had  the  constitu- 
tional right  to  make  the  change,  whenever  justice  and  equity 
seemed  to  demand  it.  But,  as  I  before  remarked,  the  law 
does  not  intend,  by  making  these  deed^  ^rima  facie  evidence 
of  title,  to  dispense  with  proof  that  the  pre-requisites  of  the 
law  have  been  complied  with;  it  does  not  dispense  with 
notice  by  advertisement,  or  permit  the  sale  to  be  made  in 
any  other  manner,  or  at  any  other  time  or  place  than  that 
prescribed  by  law.  Neither  does  it  deprive  a  man  of  his 
land  where  the  taxes  have  been  paid,  or  when  the  land  is  not 
subject  to  taxation  ;  for  the  law  intended  to  divest  the  title 
of  the  owner  for  the  non-payment  of  taxes,  and  for  that 
only,  and  it  must  be  so  construed.  The  title  of  the  pur- 
chaser is,  therefore,  contingent,  so  far  as  it  may  be  affected 
by  establishing  the  fact  that  the  tax  had  been  paid  before  the 
sale  was  made.  This  is  an  implied  condition  annexed  to 
every  sale  for  taxes,  and  the  purchaser  takes  the  land 
subject  to  this  risk,  and  if  his  title  should  afterwards  be  de- 
feated upon  this  ground,  his  only  remedy  is  by  application  to 
the  State  for  relief.  But  if  the  taxes  have  not  been  paid, 
then  every  legal  intendment,  according  to  our  statute,  as 
well  as  according  to  the  principles  of  equity  and  justice, 
should  be  most  strongly  against  the  former  owner  of  the  land; 
and  it  is  imposing  no  unreasonable  hardship  upon  him,  to  show 
that  the  pre-requisites  of  the  law  have  not  been  complied  with. 
As  to  whether  the  land  is  subject  to  taxation  or  not,  or 
whether  the  taxes  have  been  paid  or  not,  are  facts  within 
his  own  knowledge,  and  as  a  matter  of  course,  he  is  pre- 
sumed to  know  them  better  than  the  purchaser;  and  as  to  all 
the   other  facts  affecting  the  legality  of  the  sale,  the  proofs 
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are  alike  accessible  to  the  one  as  the  other.  But  the  pre- 
sumption in  the  first  place,  is,  that  he  has  not  paid  the  taxes,' 
that  he  is  in  default  in  not  having  contributed  his  just  pro- 
portion to  sujDport  the  burdens  of  the  Government ;  and  the 
advantage  he  seeks,  therefore,  by  showing  that  the  law  has 
not  been  complied  with,  instead  of  showing  that  he  has  paid 
the  taxes,  being  purely  technical,  and  against  the  true  merits 
of  the  case,  it  is  but  just  and  reasonable  that  the  onus  should 
rest  upon  his  shoulders,  where  the  Legislature  has  most' 
justly  placed  it,  and  this  rule  will  be  found  in  practice,  I 
have  no  doubt,  to  be  agreeable  to  good  policy  and  the  pubhc 
interests :  particularly  when  it  is  to  be  considered,  that  dis- 
putes as  to  the  meaning  and  eflect  of  the  revenue  laws  most 
generally  arise  in  consequence  of  attempts,  often  wholly 
unjustifiable,  to  evade  them.  3  Tomlin's  Law  Diet.  5T1, 
title,  "  Taxes:' 

The  only  remaining  question  relates  to  the  defence  which 
was  also  set  up  at  the  trial,  under  the  occupying  claimant 
law,  which  was  passed  on  the  17th  of  January,  1835,  and  took 
etFect  the  1st  of  June  of  the  same  year.  Upon  that  subject  we 
are  of  opinion,  that  the  Act  should  not  be  so  construed  as  to 
give  to  it  a  retrospective  operation ;  and  that,  consequently,  it 
does  not  oppose  a  bai'  to  a  recovery,  until  a  term  of  seven 
years  after  it  went  into  efiect. 

The  result  of  our  opinion,  therefore,  is: 

1.  That  the  Revenue  Laws  of  the  State,  which  have  been  re- 
ferred to,  are  not  unconstitutional ; 

2.  That  under  the  Act  of  18'29,  the  Auditor's  deed  is  prnna 
facie  evidence  that  the  pre-requisites  of  the  law  have  been 

complied  with ;  and 

3.  That  the  Statute  of  Limitations,  passed  the  17th  of  Janu- 
ary, 1835,  and  in  force  the  1st  of  June  of  the  same  year,  is  not 
a  bar  to  a  recovery,  until  the  term  of  seven  years  after  it  went 
into  effect,  (a) 

Judgment  of  the  Court  below  affirmed  with  costs. 

The  following  dissenting  Opinion  was  delivered  by 
ScATEs,  J.     The  only  question  of  importance  in  this  case 

(o)  Brace  v.  Schuyler,  4  Gil.  K.  278;  Thompson  t.  Alexander,  11  HI.  R.  54. 


DECEMBER  TEEM  1845.  529 

Rliinehart  v.  Schuyler  et  al. 

is,  whether  the  Act  of  1827,  declaring  what  property  shall 
be  taxable,  and  prescribing  th'e  mode  of  levying  that  tax,  is 
conformable  to  the  Constitution  of  this  State.  To  this 
question  I  apply  myself,  not  without  distrust  of  my  own  judg- 
ment, in  diifering  with  the  Court. 

The  Constitution  prescribes  and  limits  the  power  of  the 
Legislature  in  this  language  :  "  That  the  mode  of  levying  a 
tax  shall  be  by  valuation,  so  that  every  person  shall  pay  a 
tax  in  proportion  to  the  value  of  the  proj)erty  he  or  she 
has  in  his  or  her  possession."  In  ascertaining  the  mode 
thus  prescribed,  we  should  look  to  the  whole  context  of  this 
section,  and  every  part  of  it,  as  explanatory  of  the  mode 
And  when  that  mode  is  ascertained,  it  is  our  duty  to  declare 
it,  and  the  duty  of  the  Legislature  to  obey  it,  however  incon- 
venient the  rule  may  be,  or  the  restriction  imposed. 

The  mode,  then,  shall  be  by  valuation.  It  cannot,  there- 
fore, be  a  specific  tax,  although  it  may  be  direct,  or  indirect. 
If  there  had  been  no  further  restriction  than  this,  much  lati- 
tude might  be  given,  and  discretion  exercised  in  making 
that  valuation  to  suit  the  circumstances  of  the  people,  the 
situation  of  their  property,  and  the  exigencies  of  public 
affairs.  But  I  must  attribute  some  meaning  to  the  remainder 
of  the  section,  and  that  meaning  which  its  connection  with 
the  former  part  of  the  section  demands.  I  do  not  feel  war- 
ranted in  treating  it  as  unmeaning,  as  seemed  to  be  done  by 
counsel  in  argument.  The  mode  of  levy  shall,  then,  not 
only  be  by  valuation,  but  that  valuation  shall  be  made  "  so 
that,"  or  in  such  manner  that  "  every  person  shall  pay  a  tax 
in  proportion."  In  proportion  to  what,  it  may  be  asked  ? 
The  remainder  of  the  section  answers  the  inquiry.  It  shall 
be  his  share  of  the  tax,  his  just  and  equal  proportion,  accord 
ing  to  the  "  value  of  his  property  in  possession."  Now  it  is 
observable,  that  in  this  section,  the  Constitution  is  speaking 
of  property  as  the  basis,  the  subject  of  taxation.  When, 
therefore,  "  a  tax  "  is  levied  upon  property,  and  this  is  a  term 
in  law  including  all  things  real,  personal  and  mixed,  the 
mode  of  doing  so  shall  be  by  valuation,  and  that  valuation 
shall  be  made  "  so  that,"  or  in  such  a  manner,  as  to  ascertain, 

VOL.   VII.  67 
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first,  the  value  of  the  property  in  possession,  and  second, 
that  his  proportion  only  of  the  tax  shall  be  laid  upon  him. 
This,  then,  I  lay  down  to  be  the  rule  of  taxing  property,  that 
such  a  valuation  of  property  is  to  be  made,  as  M-ill  ascertain 
each  o-^ner's  proportion  of  the  sum  to  be  raised  as  revenue, 
that  his  proportion  shall  bear  the  same  ratio  to  that  sum,  as 
the  value  of  his  property  subject  to  taxation,  bears  to  the 
aggregate  value  of  such  taxable  property  in  the  State. 

I  know  that  arithmetical  certainty  can  neither  be  expected, 
or  attained  in  any  mode  of  adjusting  and  apportioning  each 
one's  share  of  the  public  burden.  In  practice  it  depends  upon 
human  judgment,  though  frail,  and  which  may  be  l)linded  by 
passion,  and  prejudice,  and  mislead  by  weakness,  ignorance, 
and  want  of  information.  Tet,  when  guided  by  the  light  of 
experience,  common  sense,  and  a  knowledge  of  facts,  an 
actual  appraisement  by  men  is  the  nearest  approach  to  the 
actual  value  of  property  kno^^■n  to  the  Government,  or  the 
rules  and  principles  of  Law  and  Equity.  "We  have  been 
too  long  accustomed,  in  Courts  of  Law  and  Equity,  and  in 
the  common  business  affairs  of  life,  to  appeal  to  the  judg- 
ment of  men  as  witnesses,  as  jurors,  as  appraisers,  as  asses- 
sors, &c.,  &c.,  to  fix  the  value  of  property,  now  to  allow 
ourselves  to  doubt  or  question  the  practical  correctness  of 
this  mode  of  ascertaining  it.  AVe  appeal  to  it  for  certainty, 
and  we  rely  on  it  with  confidence. 

An  actual  appraisement  is  the  only  practical  mode  of  val- 
uation which  will  enalile  the  Government  to  levy  a  tax,  so  as 
to  make  each  one  pay  his  proportion,  according  to  the  value 
of  his  property.  And  I  think  it  no  answer  to  my  reading 
of  the  Constitution,  that  the  judgment  of  assessors,  in  making 
an  actual  appraisement,  from  any  of  the  causes  I  have  men- 
tioned, or  others,  might  produce  as  great,  or  greater  inequal- 
ities, than  the  mode  adopted  by  the  Legislature. 

Having  made  an  expose  of  the  reading  of  the  Constitution, 
as  I  understand  it,  I  will  proceed  to  examine  the  provisions 
of  the  statute,  under  which  this  title  was  acquired.  The 
first  section,  R.  L.  513,  declares  all  lands  held  by  individu- 
als, or  bodies  politic  or  corporate,  except  town  lots,  shall  be 
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subject  to  taxation  ;  and  for  that  purpose,  were   divided  into 

classes,  valued  and  taxed  as  follows :  lands  of  the  first  quality 

were  put  in  the  first  class,  valued  at  four  dollars,  and   taxed 

at  the  rate  of  two  cents  per  acre  ;  lands  of  the  second   quality 

in  the  second  class,  valued  at  three   dollars,  and  taxed  at  the 

rate  of  one  and  a  half  cents  per   acre  ;  lands  of  third  quality 

in  the  third  class,  valued  at  two  dollars,  and  taxed  at  the  rate 

of  one  cent  per  acre.     The   fifteenth   section   authorizes  the 

County  Commissioners'  Court,  when  the  tax  on  land  shall  be 

insufficient,  to  levy  a  tax  not  exceeding  one  half  of  one  per 

cent  upon  town  lots,  if  they  be  not  taxed  by    the    Trustees 

of  such  town,  on    slaves,  on    servants,  carriages,    distilleries, 

stock  in  trade,    horses,  mares,   mules,  asses,  and  neat  cattle 

-above  three  years   old,  watches  with  their  appendages,  and 

[such   other   property    as    they  shall  order  and  direct.     The 

[thirteenth  section  requires  the  county  Treasurer  to  take  a  list 

[of  the  taxable  lands  and  other  property  ;  and  may  administer 

tan  oath  to  the  owner  touching  the  quality  of  his  lands,  and 

Ithe  quantity  and  value  of  his  other  taxable  property.     And  if 

he  is  satisfied  that  the  property  is  listed  below  its  real  value, 

lit  is  made  his  duty  to  alter   the  valuation  in  such  manner   as 

Ito  make  it  as  nearly   equal  to   the  general  valuation  of  the 

fsame  species  of  property,  as  possible> 

There  has  been  but  one   reported    adjudication  under  this 

section  of  our  Constitution,  which  was  the  case  of  Sawyer  v. 

\The  City  of  Alton,   3  Scam.  128.     In  this   case,  it  was  held 

|by  the  Court,  that  an  act  of  the  Legislature    which  required 

[each  person  of  a  certain  age  to  perform  three  days  labor  on 

the   streets  and  roads,  was  conformable  to  the  Constitution ; 

fthat  the  Constitution  imposed  no  restrictions  upon  the  power 

[of  the    Legislature   to    impose  other  taxes  than  those  upon 

Ijjroperty,  for  when    property  was  the   basis  of    taxation,  it 

fshould  only  be  levied  upon  the  principle  of  valuation  ;  that  it 

could  not  be  arbitrary,  according  to   kind  or  quality  without 

reference  to  value. 

There  was  another  case  decided  by  this  Court,  in  which 
i  the  power  of  the  Legislature,  as  exercised  in  the  case  now 
[under  consideration,  was  sustained  by  the   Court.     No  opin- 
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ion,  however,  was  ever  delivered.  The  Legislature  gave  a 
similar  construction  to  the  Constitution,  the  year  after  its 
adoption,  and  this  has  been  repeated,  and  acquiesced  in  dur- 
ing a  period  of  twenty  years,  not  huwever,  without  doubts 
among  jurists  ;  and  doubts  expressed  by  offering  resolutions 
for  the  consideration  of  the  Legislature.  Contemporaneous 
interpretations  are  entitled  to  full  weight  in  all  cases  of  doubt- 
ful construction.  They  are  admissible  in  no  other  case.  In 
all  cases,  if  I  doubted,  I  should  decide  in  favor  of  the  power, 
as  I  regard  it  one  of  the  vital  powers  of  the  Government.  The 
power,  therefore,  to  discriminate  amongst  the  subjects  of  tax- 
ation may  be  doubtful  under  our  Constitution,  but  should  not 
therefore,  be  denied.  But  when  a  certain  species  of  property 
is  selected  for  taxation,  it  is  certainly  not  in  the  power  of 
the  Legislature  to  exempt  any  portion  of  that  species  from 
bearing  its  part  of  the  burden.  Town  lots  have  been  ex- 
empted, unless  the  tax  from  other  property  proves  insufficient. 
The  Legislature  had  no  power  to  make  the  exemption,  hav- 
ing selected  real  estate  as  one  of  the  kinds  of  property  to 
be  taxed.  Town  lots  should  have  paid  their  equal  proportion 
according  to  their  value.  Such  an  exemption  of  a  portion 
of  the  same  species  of  proj^erty  throws  an  undue  proportion 
npon  owners  of  other  kind,  in  raising  the  requisite  sum  for 
the  maintenance  of  the  Government.  In  this  respect,  the 
Constitution  is  violated  by  the  Act. 

Again,  by  the  Act,  lands  are  put  into  three  classes;  the 
first  class  is  valued  at  four,  the  second  at  three,  and  the 
third  at  two  dollars  per  acre ;  and  a  tax  of  two  cents  per 
acre  is  laid  upon  the  first  class,  one  and  a  half  upon  the 
second,  and  one  cent  per  acre  upon  the  third.  This  is  a 
specific  tax  of  so  much  per  acre.  Such  a  tax  the  Legisla- 
ture has  no  constitutional  power  to  levy.  The  classification, 
regarding  the  local  advantages  and  quality  of  the  land,  only, 
may  be  practically  true,  or  near  enough  so ;  but  when  it  is 
applied  to  the  value,  instead  of  the  quality,  no  one  can  admit 
its  correctness.  All  the  improvements  that  industry  and 
capital  can  make  npon  the  land,  become  part  of  the  land, 
and  are  included  within  this  classification.     Land  is  always 
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worth  what  it  will  brino;  in  cash,  sometimes  more.  Erom 
observation  and  common  experience,  we  know  that  it  will 
bring  from  fiftj^  cents  to  twenty  thousand  dollars  per  acre, 
more  or  less,  as  it  may  be  more  or  less  advantageously  situ- 
ated in  cities  for  business  houses,  and  in  the  country  for 
farming.  It  never  has  been,  is  not  now,  and  never  will  be 
true,  that  its  value  is  from  two  to  four  dollars  per  acre 
throughout  a  State  like  this.  That  mode  of  valuation,  only, 
can  be  adopted  under  the  Constitution,  which  will  ascertain 
its  value,  as  it  may  be  affected  by  these  various  circum- 
stances, and  enhanced  by  improvements,  valuable  mines, 
mill  sites,  &c.  A  mere  arbitrary  valuation  will  not  satisfy 
the  Constitution.  It  must  be  made  in  such  a  manner,  or  "  so" 
as  to  make  the  owner  pay  a  due  pioportion,  and  that  pro- 
portion must  bear  its  just  ratio  to  the  aggregate  value  of  all 
the  taxable  property,  and  the  sum  to  be  raised  as  revenue. 
It  needs  no  argument  or  illustration  to  prove  that  two,  three 
and  four  dollars  per  acre  is  the  value  of  all  the  lands  in  this 
State.  I  have  said  that  all  improvements  attached  to  the 
land  are  a  part  of  the  land.  All  such  parts  of  the  lands  as 
consist  in  houses,  fences,  tillage,  mills,  and  such  like  fixtures, 
are  excluded  by  this  valuation,  and  are  therefore  exempted. 
Here  is,  then,  by  this  Act,  not  only  an  exemption  of  a  portion 
of  the  same  species  of  property,  to  wit,  town  lots,  but  also  an 
exemption  of  a  portion  of  the  same  property,  to  wit,  houses, 
mills,  &c.  The  proportion  of  the  tax  that  would  have  been 
paid  by  the  owners  of  these,  according  to  their  value  under  an 
appraisement,  has  been  added  to  the  proportion  paid  for  the 
residue.  So,  instead  of  paying  a  tax  in  proportion  to  the 
value  of  this  kind  of  property  in  possession,  the  owners  of 
one  part  are  made  to  pay  a  greater  amount  in  proportion  to 
the  value  of  the  parts  and  portions  exempted.  If  the  twen- 
tieth section  means  this,  it  has  no  meaning  at  all.  Suppose 
all  houses  were  put  into  three  classes,  and  their  foundation 
walls  were  valued  at  two,  three  and  four  dollars  apiece,  -ac- 
cording to  the  class,  and  taxed  at  one,  one  and  a  half,  and 
two  cents  each.  Would  any  one  hazard  his  reputation  for 
sanity,  by  saying  that  all  owners  of  houses  paid  a  tax  ^n  pro- 
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portion  to  the  value  of  their  houses?  "Would  not  the  char- 
acter, size,  quality  and  style  of  the  superstructure,  as  well  as  its 
location,  add  to,  or  diminish  its  value  ?  Yet  this  would  be  as 
rational,  and  as  near  the  truth  in  ascertaining  the  value,  as  this 
legislative  valuation  does. 

Again,  this  valuation,  by  excluding  the  value  of  town  lots 
and  houses,  and  other  improvements  on  the  land,  has  thrown 
an  undue  and  unconstitutional  proportion  of  the  tax  upon 
personal  property.  For  this  latter  bears  its  full  proportion  of 
all  that  is  thrown  upon  it,  by  being  actually  valued  by  the 
owner  upon  oath,  or  hy  the  assessor. 

The  law  cannot,  for  a  moment,  bear  the  test  of  a  compari- 
son with  the  Constitution.  Contemporaneous  construction 
cannot  meet  and  overcome  the  plain  reading  of  the  Consti- 
tution, nor  distinguish  away  its  palpable  violation.  The  tra- 
ditional history  of  the  time  would  throw  more  light  on  the 
law  than  the  law  does  upon  the  Constitution.  By  comj^act, 
the  State  had  agreed  not  to  tax  non-residents  higher  than 
residents.  Much  valuable  land  v»'as  in  their  hands.  The 
Constitution  was  satished  by  a  legislative  valuation  into  three 
classes,  while  the  law.  collected  of  the  non-resident  for  his 
wild,  unimproved  acre,  and  of  the  resident  for  his  improved 
acre,  its  two  cents  each,  "  so  as"  to  make  every  person  pay  a 
tax  in  proportion  to  the  legislative  valuation,  not  the  value  of 
his  property.  However  inconvenient  and  impolitic  a  constitu- 
tional provision  may  be,  when  understood,  it  must  be  obeyed. 
It  is  not  less  a  violation  of  the  Constitution  to  fritter  away  its 
meaning  by  distinctions,  than  openly  to  contravene  its  letter. 

A  review  of  some  judicial  determinations,  in  other  States, 
upon  their  Constitutions,  may  throw  some  light  upon  this 
subject. 

The  Constitution  of  Massachusetts  provides  that  the  Gener- 
al Court  shall  have  power  "  to  impose  and  levy  projDor- 
tionable  and  reasonable  assessments,  rates  and  taxes,  upon 
all  the  inhabitants  of,  and  persons  resident,  and  estates  lying 
within  the  said  Commonwealth ;  and  also  to  impose  and  levy 
reasonable  duties  and  exercises  upon  any  produce,  goods, 
wares,  merchandizes,  and  commodities  whatsoever,  brought 
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into,  produced,  inanufactured,  or  being  within  the  same." 
"And  while  the  public  charges  of  Government,  or  any  part 
thereof,  shall  be  assessed  on  polls  and  estates,  in  the  manner 
that  has  heretofore  been  practiced,  in  order  that  such  assess- 
ment may  be  made  with  equality,  there  shall  be  a  valuation 
of  estates  within  the  Commonwealth  taken  anew  once  in 
every  ten  years,  as  nnich  often  er  as  the  General  Court 
shall  order."  The  General  Court  provided  a  mode  of  valu- 
ation by  appraisement.  In  1812,  the  General  Court  passed 
an  Act,  levying  a  tax  of  one  half  of  one  per  cent,  semi-annu- 
ally upon  the  capital  stock  paid  in,  in  every  banking  corpo- 
ration in  operation,  on  the  first  Monday  of  October  of  that 
year  ;  and  on  default  of  payment  for  thirty  days  after  the  same 
became  due,  the  Treasurer  was  authorized  to  distrain.  The 
plaintiffs  were  incorporated  in  1799.  Upon  these  facts,  the 
case  came  into  the  Supreme  Court. 

The  plaintifts  contended  that  they  could  not  be  subjected 
to  a  tax  or  tribute,  because  the  Legislature  is,  by  the  Con- 
stitution, limited  in  its  powers  of  taxation  to  an  equal  and 
proportionate  assessment  upon  all  the  property  in  the  Com- 
monwealth; and  that  it  has  not  the  power  to  select  any  indi- 
viduals, or  company,  or  any  specific  object  of  property  sep- 
arate and  distinct  from  a  general  tax  njDon  individual  com- 
panies and  property.  It  was  held  by  the  Court,  that  under 
the  former  clause  of  the  Constitution,  authorizing  the  assess- 
men  of  proportionate  taxes  and  rates,  this  Act  could  not 
be  justified  and  sustained,  because  those  taxes  must  be  pro- 
portional upon  the  inhabitants  of,  persons  resident,  and  es- 
tates lying  within  the  State.  To  select  any  individual,  or 
company,  or  any  specific  article  of  property,  and  assess 
them  by  themselves,  would  violate  that  provision  of  the  Con- 
stitution. But  it  was  held,  that  the  power  to  levy  duties, 
and  excises  upon  commodities,  amongst  other  things,  author- 
ized this  tax,  and  may  also  include  the  license  imposed  upon 
attorneys  and  barristers  at  law,  vendue  masters,  tavern 
keepers,  and  retailers,  and  might  include  other  employments 
or  handicraft.  Portland  Bank  v.  A])thorjp.  12  Mass.  261. 
The   Constitution  of   I*^ew  Hampshire    provides,  that  the 
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General  Court  may  "  impose  and  levy  projDortional  and  rea- 
sonable assessments,  rates,  and  taxes,  upon  all  the  inhabitants 
of,  and  residents  within  the  State,  and  upon  all  the  estates 
within  the  same."  "And  while  the  public  charges  of  Gov- 
ernment, or  any  part  thereof,  shall  be  assessed  on  polls  and 
estates  in  the  manner  that  has  heretofore  been  practiced,  in 
order  that  such  assessments  may  be  made  with  equality, 
there  shall  be  a  valuation  of  the  estates  within  the  State 
taken  anew  once  in  every  five  years  at  least,  and  as  much 
oftener  as  the  General  Court  shall  order." 

The  Legislature  propounded  to  the  Supreme  Court  the 
following  questions  :  "  Has  the  Legislature  a  constitutional 
right  to  grant  a  tax  upon  lands  in  a  particular  unincorpo- 
rated place,  for  the  purpose  of  making,  or  repairing  roads 
in  such  a  place  ?  And,  whether  they  have  such  right  to 
grant  a  tax  upon  lands  in  an  incorporated  place,  and  for  the 
same  purpose?"  The  Supreme  Court  resolved,  and  an- 
swered the  questions  in  the  negative,  that  the  constitutional 
right  of  the  Legislature  to  impose  taxes  cannot,  by  any 
sound  rule  of  construction,  be  held  to  extend  further  than  to 
impose  proportional  and  reasonable  taxes.  The  equahty 
intended  is,  that  the  same  tax  shall  be  laid  upon  the  same 
amount  of  property,  in  every  part  of  the  State,  so  that  each 
man's  taxable  property,  shall  bear  its  due  proportion  of  the 
tax  according  to  its  value.  And  a  tax  thus  laid  upon  the 
taxable  estate  of  the  people  is  a  proportional  tax,  within  the 
meaning  of  the  Constitution.  The  taxes  are  also  to  be  "rea- 
sonable," and  they  say  the  word  "  reasonable  "  means  just ; 
and  that  the  sense  of  the  clause  is,  that  taxes  shall  not  only 
be  laid  proportionally,  but  in  due  proportion,  so  that  each 
individual's  just  share,  and  no  more,  shall  fall  upon  him. 
Tliey  further  remark  that,  "  to  establish  rules  by  which  each 
individual's  just  share  and  equal  proportion  of  a  tax  shall  be 
determined,  is  a  task  of  much  difficulty,  and  a  very  consid- 
erable latitude  of  discretion  must  be  left  to  the  Legislature 
on  the  subject."  "  Within  the  limits  of  this  discretion  as  to 
the  selection  of  proper  subjects  of  taxation,  and  the  propor- 
tion of  the  tax  that  shall  be   levied   upon   each  subject,  the 
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authority    of    the    Legislature  ^is    without  question."      See 
Opinion  of  the  Court,  &c.,  in   4  IST.  Hamp.  665. 

The  Constitution  of  Arkansas  provides,  "  that  all  property 
subject  to  taxation  shall  be  taxed  according  to  its  value,  that 
value  to  be  ascertained  in  such  manner  as  the  General  As- 
sembly shall  direct,  making  the  same  equal  and  uniform 
throughout  the  State.  No  one  species  of  property,  from 
which  a  tax  may  be  collected,  shall  be  taxed  higher  than 
another  species  of  property  of  equal  value:  Provided  the 
Legislature  shall  have  power  to  tax  merchants,  hawkers, 
pedlers,  and  privileges,  in  such  manner  as  may  from  time  to 
time  be  prescribed  by  law. 

The  Legislature  passed  a  law,  imposing  upon  the  keeper 
of  every  billiard  table  in  the  State,  the  sum  of  five  hundred 
dollars  for  each  table  for  every  six  months ;  and  also  a  tax 
upon  each  stable  horse,  equal  in  amount  to  the  price  of  the 
services  of  such  horse  to  one  mare.  It  was  contended  that 
these  taxes  were  authorized  by  the  power  to  tax  "privileges;" 
but  the  Court  held  that  the  law  was  unconstitutional  and 
void;  that  these  were  not  "privileges"  within  the  meaning  of 
the  Constitution,  but  natural  rights;  that  in  taxing  property, 
it  must  be  so  regulated  that  every  species  and  description  of 
property,  subject  to  taxation,  shaU  bear  and  pay  an  equal 
ratio,  or  amount  of  revenue  to  the  State.  This  rule,  as  to 
the  State  revenue,  is  inflexible,  and  leaves  with  the  Legisla- 
ture no  power  to  discriminate  and  fix  upon  one  description 
or  species  of  property,  a  greater  tax  than  that  fixed  by  law 
upon  every  other  species  or  description  of  property,  of  equal 
value  subject  to  taxation ;  and  that,  as  property,  they  cannot 
be  subjected  to  any  other  than  an  ad  valorem  tax.  Stevens 
V.  The  State,  2  Arkansas,  298,  312. 

Although  in  Kentucky  there  is  no  particular  provision  rela- 
tive to,  or  a  restriction  upon  the  power  of  the  Legislature  in 
relation  to  taxation,  yet  the  Courts,  under  the  provisions  of 
a  Bill  of  Rights,  declaring  the  equality  of  freemen,  and  that 
no  man,  or  set  of  men  are  entitled  to  exclusive  privileges, 
and  that  no  man's  property  shall  be  taken  for  public  use, 
without  just  compensation,  say,  that  common  burdens  should 
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be  sustained  by  common  contributions,  regulated  by  some 
fixed  general  rule,  and  apportioned  according  to  some  fixed 
ratio  of  equality.  If  a  capitation  or  personal  tax  be  levied,  it 
must  be  imposed  on  all  the  free  citizens  equally  and  alike;  or 
if  an  ad  valorem,  or  specific  tax  be  laid  on  property,  it  must 
bear  equall}^  according  to  value  or  kind  on  all  the  property, 
or  on  each  article  of  the  same  kind  owned  by  every  citizen ; 
and  no  citizen,  or  class  of  citizens,  owning  any  property  of 
the  kind  subjected  to  taxation,  can  be  constitutionally  ex- 
empted. An  exact  equalization  of  the  burden  of  taxation  is 
unattainable  and  Utopian  ;  but  still,  there  are  well  defined 
limits,  witliin  which  the  practical  equality  of  the  Constitution 
may  be  preserved,  and  which,  therefore,  should  be  deemed  im- 
passable barriers  to  legislative  power.  Taxation  may  not  be 
universal,  but  it  must  be  general  and  uniform.  The  Legisla- 
ture, in  the  plentitude  of  its  taxing  power,  cannot  have  con- 
stitutional power  to  exact  from  one  citizen,  or  county,  the 
entire  revenue.  Sicttons  Heirs  v.  Louisville,  5  Dana,  31 ; 
The  City  of  Lexingtons.  2fcQuillan''s  Heirs,  9  do.  516,517. 
The  Constitution  of  the  United  States  authorizes  Congress 
"  to  levy  and  collect  taxes,  duties,  imposts  and  excises ;"  but 
all  duties,  imposts  and  excises  shall  be  uniform  throughout 
tlie  United  States.  "  jN^o  capitation,  or  other  direct  tax  shall 
be  laid,  unless  in  proportion  to  the  census,  or  enumeration, 
hereinafter  directed  to  be  taken."  Congress  passed  an  Act 
laying  "a  tax  on  carriages  for  the  conveyance  of  persons, 
kept  for  the  use  of  the  owner."  A  question  was  raised,  under 
this  statute,  whether  it  was  a  direct  tax,  and  therefore  to 
be  apportioned  according  to  the  census.  It  was  held,  that  it 
was  not.  There  are  tAvo  rules  to  be  observed  by  Congress, 
in  laying  a  tax  under  the  Constitution,  to  wit:  the  rule  of 
uniformity,  when  the}^  lay  duties,  imposts  and  excises;  and 
the  rule  of  apportionment,  according  to  the  census,  when 
they  lay  a  direct  tax.  If  there  be  any  other  species  of  taxes, 
that  are  not  direct,  and  not  included  within  the  words  "du- 
ties, imposts  and  excises,"  they  may  be  laid  by  the  rule  of 
uniformity,  and  not  as  Congress  shall  think  proper  and  rea- 
sonable.    The    Constitution    does    contemplate   other  taxes 
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than  direct  taxes,  duties,  imposts  and  excises.  This  tax  is 
included  within  the  term  "  duties,"  and  is  indirect,  and  has, 
in  this  instance,  been  laid  according  to  the  rule  of  uniformity, 
and  not  apportionment.  Tax  is  a  generic  term,  and  includes 
under  it,  first,  direct  taxes,  secondly,  duties,  imposts,  and 
excises  ;  tliirdly,  all  other  classes  of  an  indirect  kind,  and  not 
within  any  of  the  classifications  enumerated  under  the  pre- 
ceding heads.  That  a  capitation  is  a  direct  tax,  and  in  the- 
ory and  practice,  a  tax  on  lands  is  deemed  to  be  a  direct  tax ; 
and  that  it  is  questionable,  whether  any  other  tax  is  a  direct 
tax  within  the  meaning  of  the  Constitution.  Hilton  v.  The 
United  States,  3  Dallas,  lYl ;  S.  C.  1  Peters'  Cond.  E.  83. 

I  have  given  the  views  and  decisions  of  five  different 
enlightened  Courts,  upon  the  constitutional  power  of  the 
Legislature  in  levying  taxes.  In  Kentucky,  without  a  con- 
stitutional restriction  upon  legislative  power,  the  Com-ts 
declare  that  upon  principles  of  natural  justice,  and  republi- 
can liberty,  the  Legislature  have  no  power  to  impose  a 
partial  taxation.  The  C*)urts  in  Arkansas  deny  the  existence 
of  a  power  in  the  Legislature  to  declare  a  natural  right  a 
"  privilege,"  and  then  to  tax  it  as  such.  In  Massachusetts 
the  Courts  say,  that  under  a  power  to  levy  proportionable 
and  reasonable  assessments,  rates  and  taxes  upon  estates  and 
persons,  the  Legislature  cannot  levy  a  tax  upon  the  capital 
stock  paid  in,  in  a  Bank.  The  Courts  in  ISTew  Hampshire 
deny  to  the  Legislature,  under  a  similar  Constitution,  the 
power  to  levy  a  land  tax  upon  a  particular  town  or  county. 

If  such  provisions  impose  such  limitations  and  restrictions 
upon  legislative  power,  how  much  less  could  we,  under  the 
broad  provision  of  our  Constitution,  requiring  a  propor- 
tionate value,  sanction  a  law  exempting  a  large  portion  of 
the  same  species  of  property  from  any  portion  of  that 
burden  ?  I  cannot  bring  my  mind  to  doubt,  or  believe,  that 
the  Legislature  can  exempt  any  portion  of  the  kinds  of  pro- 
perty to  be  taxed ;  or  dispeuse  with  an  actual  appraisement 
when  assessed,  it  being  the  only  mode  of  valuation,  which 
will  correctly  ascertain  its  value,  "  so  "  that  every  person  shall 
pay  his  proportion. 
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This  is  the  only  point  upon  which  I  differ  with  the  majority 
of  the  Court. 

Teeat,  J.,  said :     I  concur  in   the   disssenting   opinion  of 
Mr.  Justice  Scates. 

Judgment  affirmed. 


William  McKiistnet,  plaintiff  in  error,  v.  The  People  of  the 
State  of  Illinois,  defendants  in  error. 

Error  to  Rock  Island. 

In  a  crimiual  case,  after  the  caption  stating  the  time  and  place  of  holding 
the  Court,  the  record  should  consist  of  the  indictment,  properly  indorsed, 
as  found  by  the  grand  jury  ;  the  arraignment  of  the  accused,  and  his  plea ; 
the  impanneling  of  the  traverse  jury,  their  verdict,  and  the  judgment  of 
the  Court.  This  in  general,  is  all  that  the  record  need  state.  If,  during 
the  progress  of  the  prosecution,  motions  are  made  and  overruled,  the 
facts  can  be  preserved  by  a  special  entry  on  the  record,  or  by  bills  of 
exceptions.  In  one  or  the  other  of  these  ways,  it  is  necessary  to  preserve 
every  fact  that  the  prisoner  may  deem  essential  to  his  rights,  and  a  fair 
and  regular  trial. 

If  the  names  of  the  witnesses,  on  whose  evidence  an  indictment  is  found, 
are  not  indorsed  thereon,  it  is  an  irregularity  which  can  be  corrected  by 
moving  the  Court  to  quash  the  indictment.  If  the  motion  is  refused,  the 
fact  may  be  preserved  by  a  bill  of  exceptions.  If  the  fact  do  not  appear 
in  the  bill  of  exceptions,  the  Court  will  presume  that  the  witnesses' 
names  were  properly  indorsed. 

A  prisoner,  when  called  upon  to  plead  to  an  indictment,  may  demand  a 
copy  of  the  indictment,  &c.,  before  he  can  be  compelled  to  plead  ;  and  if 
the  Court  should  refuse  the  request,  it  would  be  error,  and  the  fact 
should  be  preserved  in  a  bill  of  exceptions.  But  if  the  prisoner  plead 
and  go  to  trial  without  objection,  he  waives  his  right. 

A  prisoner  may  demand  a  panel  of  the  jury,  and  if  he  object  to  being  tried 
until  the  panel  is  furnished  him,  and  the  Court  refuse  it,  it  is  error,  and 
the  fact  should  be  preserved  in  a  bill  of  exceptions. 

A  prisoner  cannot  complain  of  the  appointment  of  a  special  term  of  Court, 
and  of  a  continuance  of  his  case  from  that  term  over  a  regular  term, 
when  he  is  not  injured  thereby. 

The  law  presumes,  until  the  contrary  is  shown,  that  the  Court  performs  its 
duty ;  and  it  does  not  follow,  because  the  record  is  silent  upon  a  point, 
.not  necessary  to  be  stated  therein,  that  the  Court  neglected  its  duty. 
Therefore,  where  a  record  was  silent  as  to  the  disposition  of  the  jury  at 
an  adjournment  of  Court,  and  when  they  retired  to  consider  of  their  ver- 
dict, it  was  not  to  be  presumed  that  the  Court  neglected  so  important  a 
duty  as  that  of  placing  the  jury  in  charge  of  a  sworn  officer. 
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The  law  in  capital  cases  undoubtedly  is,  that  from  the  commencement  of 
the  trial  until  the  rendition  of  the  verdict,  the  jury,  during  all  the  ad- 
journments of  the  Court,  should  be  placed  in  charge  of  a  sworn  officer, 
unless  it  is  otherwise  ordered  by  the  Court,  by  the  consent  of  the  accused 
and  the  Attorney  for  the  People.  In  civil  cases,  and  in  cases  of  misde- 
meanor, the  rule  is  different,  and  the  Court  may  exercise  a  discretion  as  to 
the  proper  disposition  of  the  jury  during  the  progress  of  the  trial,  (a) 

If  a  jury,  in  a  capital  case,  separate  without  the  consent  of  the  prisoner,  the 
Court  should,  on  the  fact  being  established,  set  aside  the  verdict,  and 
grant  a  new  trial,  unless  such  separation  was  the  result  of  misapprehen- 
sion, accident,  or  mistake  on  the  part  of  the  jury,  and  under  circumstan- 
ces showing  that  such  separation  could  by  no  possibility  have  resulted  to 
the  prejudice  of  the  prisoner. 

The  common  law  recognizes  any  mode  of  swearing  a  witness,  that  the  wit- 
ness believes  to  be  binding  on  his  conscience.  An  oath  administered  by 
holding  up  the  hand,  although  the  Gospels  were  not  presented  to  the 
witness,  and  he  did  not  declare  that  he  had  conscientious  scruples  against 
being  sworn  on  the  Gospels,  no  objections  being  made  by  the  prisoner  at 
the  time,  was  held  legal  and  valid. 

Indictment  for  murder  against  the  plaintiff  in  error  and 
others,  in  the  Rock  Island  Circuit  Court,  tried  at  the  May 
term  1845,  the  Hon.  Thomas  C.  Browne  presiding.  The 
various  proceedings  in  the  cause  are  fully  stated  in  the 
Opinion  of  the  Court. 

C.  Gilman  and  J.  B.  Wells  appeared  in  behalf  of  the  plain- 
tiff in  error  in  this  Court,  and  relied,  for  a  reversal  of  the 
judgment  of  the  Court  below,  upon  the  following  points  and 
authorities : 

I.  The  requirements  of  the  statute,  in  reference  to  the 
preliminary  proceedings  in  the  Court  below,  were  not  complied 
with. 

1.  The  record  does  not  show  that  the  names  of  the  wit- 
ness or  witnesses,  upon  whose  testimony  the  indictment  was 
found,  were  indorsed  thereon.  On  this  point,  the  statute  is 
imperative.     R.  L.  379,  §  3. 

2.  It  does  not  show  that  the  prisoner,  previous  to  his  ar- 
raignment^ was  furnished  with  a  copy  of  the  indictment,  and 
a  list  of  the  jurors  and  witnesses.  On  this  point,  the  statute 
is  equally  imperative.  R.  L.  212,  §  ITO  ;  lb.  379,  §  3  ;  Gard- 
ner V.  The  People,  3  Scam.  89. 

3.  The  cause  was  continued  from  the  September  special 

(a)  Jumpertz  v.  People,  21  Ul.  R.  411 ;  Gibbons  v.  People,  23  111.  R.  521 ;  Reins  v.  Peo- 
ple, 30  111.  R.  274. 
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term  over  the  regular  October  term,  without  any  order  of 
continuance  at  the  latter  term,  or  taking  any  notice  of  it 
whatever.  It  is  submitted  whether  this  did  not  oj)erate  as  a 
discontinuance.  1  Bovier's  Law  Diet.  328 ;  1  Tomlin's  do.  408, 
659 ;  1  Chitty's  Grim.  Law,  363  top  paging,  643  marginal. 

4.  The  appointment  of  the  September  special  term  was 
unauthorized  by  law. 

11.  The  proceedings,  after  the  trial  was  commenced,  were 
irregular  and  illegal. 

1.  After  a  portion  of  the  evidence  had  been  heard,  the 
Court  improperly  took  a  recess  until  the  next  morning,  with- 
out making  any  order  in  relation  to,  or  disposition  of  the 
jury.  R.  L.  213,  §§  1Y8,  1Y9  ;  3  Thomas'  Coke,  392  ;  27ie 
Peojple  V.  Meany^  4  Johns,  294;  Nomaque  v.  The  People, 
Bre.  11,  and  cases  cited  in  the  note  ;  The  People  v.  Scales,  3 
Scam.  352 ;  Jones  v.  The  Stale,  2  Blackf.  4T9 ;  Van  Doren 
V.  Walker,  2  Gaines,  373 ;  Fink  v.  Ball,  8  Johns.  437 ;  Beek- 
7nan  v.  Wright,  11  do.  442 ;  The  People  v.  Douglass,  4 
Gowen,  26 ;  State  v.  Prescott,  7  N.  Hamp.  287,  and  the  nu- 
merous cases  there  cited,  and  ably  commented  on  ;  The  King 
V.  Stone,  6  T.  R.  531. 

2.  When  the  jury  retired  to  consider  of  their  verdict,  it 
does  not  appear  from  the  record,  (and  therefore  not  to  be 
presumed,)  that  they  were  placed  in  the  charge  of  a  sworn 
officer,  as  required  by  statute.     R.  L.  213,  §  179. 

3.  The  oaths  administered  to  the  jurors  and  witnesses  in 
this  cause,  were  not  administered  as  required  by  the  statu- 
tory or  common  law.  The  general  rule  of  law  is,  that  an 
oath  shall  be  taken  by  laying  the  hand  upon  and  kissing  the 
Gospels.  Every  dej)arture  from  this  general  rule  constitutes 
an  exception  to  it,  and  has  been  provided  for  by  legislative 
enactment,  in  order  to  accommodate  the  conscientious  scru- 
ples of  the  person  taking  the  oath.  The  history  of  judicial 
oaths,  from  the  earliest  period,  fully  sustains  this  position. 
Our  own  statute,  which  is  our  rule,  recognizes  this  doctrine 
by  its  peculiar  phraseology,  and  is  simply  in  affirmance  of  the 
common  law.  Its  language  is,  "  conscientious  scruples  about 
\hQ  present  mode  of  administering  oaths,  by  laying  the  hand 
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on  and  kissing  the  Gospels."  The  word  '''•present^''  as  here 
used,  is  synonymous  with  "  usual.''''  The  person  must,  in  the 
language  of  the  statute,  "  declare  that  he  or  she  has  con- 
scientious scruples,"  &c.,  or  the  oath  ehoud  be  administered 
in  the  "present  mode."  The  law  on  this  subject,  from  the 
earliest  period,  will  be  found  on  reference  to  the  following 
authorities :  Puffendorf,  (folio  edition,)  338,  Book  iv.  ch.  2, 
§  4  ;  Archbold's  Crim.  PL  146 ;  Roscoe's  Crim.  Ev.  119 ;  2, 
Phil.  Ev.  (Co^^en  &  Hill's  edit.)  63  ;  1  Starkie's  do.  23 ;  1 
Greenl.  §  371 ;  1  Chitty's  Crim.  Law,  552 ;  R.  L.  472 ;  Com- 
monwealth V.  Buzzell.,  16  Pick.  157. 

III.  The  remaining  objections  are  general,  and  grow  out 
of  the  preceding. 

J.  A.  McDougall^  Attorney  General,  for  the  People,  in 
reply : 

The  Court  will  presume  that  the  prisoner  was  furnished 
with  a  copy  of  the  indictment.,  &c.,  previous  to  his  arraign- 
ment, the  record  showing  that  a  copy  was  furnished. 

There  was  no  irregularity  in  continuing  the  cause  over 
the  regular  term;  the  English  rule  is  not  in  force  in  this 
State. 

If  there  was  any  irrugularity  in  administering  the  oaths, 
which  we  do  not  admit,  objection  should  have  been  made  by 
the  counsel  on  the  trial  below.  It  is  now  too  late  to  urge  it. 
Gill  V.  Caldwell,  Bre.  28.  Caclij  v.  Norton,  14  Pick.  236. 

The  general  presumption  of  law  is,  that  Courts  do  their 
duty ;  were  it  otherwise,  there  would  be  no  safety  in  judicial 
proceedings.  The  rule  applies  in  the  present  case.  Until 
the  contrary  is  shown,  this  Court  will  presume  that  the  Court 
below  made  the  proper  disposition  in  relation  to  the  jury,  both 
at  the  time  a  recess  was  taken,  and  when  they  retired  to  con- 
sider of  their  verdict.  It  is  not  necessary  that  these  facts 
should  appear  of  record.  Again,  admitting  that  the  Court  did 
not  so  dispose  of  the  jury,  it  is  incumbent  upon  the  prisoner  to 
show  that  harm  has  been  done,  before  this  Court  will  disturb 
the  verdict.  These  objections,  too,  should  have  been  made 
at  the  trial ;  they  cannot  now  be  urged. 
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The  cases  cited  from  the  New  York  lieports,  were  deter- 
mined on  applications  for  a  new  trial.  The  case  in  Indiana, 
so  strongly  relied  on  by  the  counsel  for  the  prisoner,  was 
based  upon  those  decisions,  which  were  made  in  civil  cases 
and  dependent  upon  statutory  regulations.  The  causes 
originated  in  their  inferior  Courts,  Avhere  no  presumptions 
are  indulged  in  favor  of  correct  proceeding.  The  statute  is 
the  charter  of  their  authority,  and  it  must  appear  affirma- 
tively that  its  requirements  have  been  complied  with.  The 
Court  is  not  required  to  see  that  every  fact  in  the  progress 
of  the  trial  is  recited  upon  the  record.  The  presumption  of 
law  is,  that  every  act,  necessary  and  proper  to  be  done,  was 
done. 

J.  B.  Wells,  for  the  plaintiff"  in  error,  in  conclusion : 

The  first  and  second  errors  assigned,  are  fatal.  The  fra- 
mers  of  the  statute  had  in  view  the  necessity  of  the  case. 
The  prisoner  should  know  who  are  his  accusers,  and  the 
nature  of  the  charge  against  him,  before  he  is  required  to 
plead.  These  are  his  rights,  and  he  cannot  be  presumed,  in 
either  case,  to  have  waived  them  ;  on  the  contrary,  he  is  pre- 
sumed to  be  standing  in  all  his  rights. 

As  to  the  third  error.  The  proceedings  of  the  Court 
below  operated  as  a  discontinuance.  Such  is  the  current  of 
English  authority,  and  no  attempt  has  been  made  to  show  it 
inapplicable  to  the  judicial  proceedings  in  this  country. 

The  Court  erred  in  appointing  a  special  term  at  a  special 
term.  There  is  no  warrant  in  the  statute  for  such  a  pro- 
ceeding, except  under  peculiar  circumstances,  which  did 
not  exist  in  this  case. 

The  objections  made  under  the  fifth  and  sixth  assignments 
of  error,  are  insuperable.  The  law,  as  laid  down  in  Indiana, 
is  the  only  safe  and  correct  rule.  However  much  may  be 
presumed  in  favor  of  Courts  in  civil  cases,  the  same  pre- 
sumption cannot  be  indulged  in  criminal.  The  case  in  2 
Blackf  is  precisely  in  point,  and  should  be  decisive  of  this 
cause. 

The  counsel  for  the  people  contends,  that  objections  to  the 


DECEMBER  TERM  1845.  545 

McKinney  v.  The  People. 

mode  of  swearing  the  jurors  and  witnesses,  should  have  been 
made  by  the  prisoner  at  the  trial.  The  prisoner  surely  had 
no  control  over  this  matter.  The  same  may  be  said  in  regard 
to  other  points,  which  he  contends,  should  have  then  been 
made. 

According  to  the  authority  of  the  case ,  in  the  Term  Re- 
ports, it  should  appear  of  record  that  the  Court  made  the 
proper  disposition  of  the  jury,  and  the  particular  form  of  the 
entry  is  there  given. 

Where  a  motion  for  a  new^  trial  and  in  arrest  of  judgment 
has  been  made  in  the  Court  below,  in  the  Supreme  Court 
the  whole  record  is  thrown  open  to  exception ;  and  whatever 
appears  on  its  face  to  have  been  irregular,  may  be  here 
taken  advantage  of. 

The  Opinion  of  the  Court  was  delivered  by 

LocKwooD  J.*  At  The  October  term  of  the  Rock  Island 
Circuit  Court,  in  the  year  1843,  William  McKinney  was 
jointly  indicted  with  George  Blaylock  and  Isaac  McKin- 
ney, for  the  murder  of  Edmund  A.  Philleo,  and  the  indict- 
ment was  indorsed  "  a  true  bill,"  and  signed  by  the  foreman, 
which  as  far  as  the  record  shows,  was  the  only  indorsement 
thereon.  A  motion  was  made  to  quash  the  indictment,  but 
it  does  not  appear  that  any  reasons  were  filed,  or  that  any 
disposition  was  made  of  the  motion.  The  defendants  were 
arraigned,  and  furnished  with  a  copy  of  the  indictment,  and 
a  list  of  the  jurors  and  witnesses,  and  pleaded  "  not  guilty," 
and  at  the  same  term  a  jury  was  impannelled,  but  could  not 
agree  on  a  verdict ;  and  they  were  discharged  by  the  consent 
of  the  prisoners  and  the  attorney  for  the  People.  The  cause 
was  then  continued  to  the  May  term  1844,  when  another 
trial  was  had,  but  the  jury  could  not  agree,  and  they  were 
again  discharged  by  like  consent.  The  cause  was  then  con- 
tinued to  a  special  term  of  said  Court,  appointed  to  be  held 
on  the  second  Monday  of  July,  1844.     At  this  term  no  jury 


*YoTiNa,  J.,  having  refused  an  application  for  a  writ  of  error  and  supersedeas,  declined 
hearing  the  argument,  or  taking  any  part  in  the  decision  of  the  cause. 

VOL.  VII.  69 
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could  be  obtained,  and  the  cause  was  again  continued  to  a 
second  special  term,  ordered  to  be  held  on  the  fifth  Monday 
of  September,  1844r.  At  the  September  special  term  afore- 
said, the  prisoners  filed  their  afiidavit  for  a  continuance  to 
the  May  term,  1845,  and  the  Court  granted  the  same,  and 
ordered  the  cause  to  be  continued  to  that  term. 

At  the  May  term  1845,  a  jury  was  impannelled  for  the 
trial  of  William  McKinney  alone,  and  after  hearing  a  portion 
of  the  evidence,  the  Court  took  a  recess  until  the  next 
morning,  when  the  prisoner  being  again  brought  into  Court, 
the  remainder  of  the  evidence  and  arguments  of  counsel 
were  heard,  and  the  cause  submitted  to  the  jury,  who  retired 
to  consider  their  verdict,  and  afterwards  returned  into  Court 
with  a  verdict  of  '■''guilty''''  against  the  prisoner,  William 
McKinnev.  The  prisoner  then  entered  a  motion  in  arrest  of 
judgment,  and  for  a  new  trial,  which  motions  were  overruled, 
and  sentence  of  death  pronounced  on  the  prisoner. 

The  following  bill  of  exceptions  appears  in  the  record,  to 
wit :  "Be  it  remembered,  that  on  the  trial  of  this  cause,  and 
after  the  jury  had  returned  into  Court  with  their  verdict,  the 
defendant  moved  the  Court  in  arrest  of  judgment  and  for  a 
new  trial,  upon  the  following  grounds,  to  wit :  1st.  It  ap- 
pears by  the  record  in  this  cause,  that  a  special  term  was 
appointed  for  the  trial  of  this  cause,  which  said  special  term 

was  holden  on  the Monday  of ,    1844 ;  that  this 

cause  was  continued  from  the  said  special  term  to  this  pres- 
ent term  of  said  Court,  a  regular  term  of  said  Court  having 
intervened  between  said  special  term  and  this  present  term, 
to  wit,  on  the  first  Monday  of  October,  1844,  at  which  said 
regular  term  no  order  or  continuance  was  entered  in  this 
cause.  2d.  That  the  indictment  is  defective  and  insufficient. 
And  for  a  new  trial,  the  defendant  shows  the  following 
grounds  :  1st.  That  it  appears  from  the  afiidavit  herein  filed, 
that  the  oaths  administered  to  the  jurors  and  witnesses  were 
not  administered  in  conformity  with  the  laws  of  this  State. 
2d.  That  the  verdict  is  contrary  to  law  and  evidence.  And 
also  filed  the  affidavit  of  Joseph  Conway,  which  is  in  these 
words  :  '  The  People  of  the  State  of  Illinois  against  William 
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McKinney,  impleaded  with  George  Blajlock  and  Isaac 
McKinnej.  May  term  of  the  Rock  Island  Circuit  Court, 
A.  D.  1845.  Joseph  Conway,  being  duly  sworn,  deposes  and 
says,  that  on  the  trial  of  the  above  entitled  cause,  he  was 
and  acted  as  clerk  of  said  Court ;  and  that  he  swore  a  ma- 
jority of  all  the  jurors  and  witnesses  sworn  on  the  trial;  that 
none  of  said  jurors  or  witnesses  were  sworn  by  this  depo- 
nent, by  laying  the  hand  on  and  kissing  the  Gospels,  and  that 
the  Gospels  were  not  presented  to  any  one  of  said  jurors  or 
witnesses  by  this  deponent ;  nor  did  any  of  ^them  declare  that 
they  had  conscientious  scruples  about  that  mode  of  adminis- 
tering oaths,  but  that  most  of  said  witnesses  and  of  said 
jurors  were  sworn  by  the  uplifted  hand  without  their  request, 
or  making  objection  to  swearing  on  the  Gospel.  Joseph 
Conway.  Sworn  and  subscribed  before  me,  this  30th  May, 
1845,  Thomas  C.  Browne,  Judge,  &c.  And  after  argu- 
ment and  mature  deliberation  had,  the  Court  overruled  both 
said  motions,  and  rendered  judgment  against  defendant ; 
whereupon  the  defendant  by  his  counsel,  excepts  and  prays 
this,  his  bill  of  exceptions,  may  be  signed,  sealed  and  made 
a  part  of  the  record  in  this  cause,  which  is  done. 

Thomas  C.  Browne.     [Seal.]" 
The  following  errors  have  been  assigned,  to  wit : 

1.  That  it  does  not  appear  from  the  record  in  this 
cause,  that  the  name  of  the  witness  or  witnesses,  upon  whose 
evidence  the  indictment  was  found,  were  indorsed  thereon. 

2.  That  it  does  not  appear  fi-om  the  record,  that  the  de- 
fendant previous  to  his  arraignment,  was  furnished  with  a 
copy  of  the  indictment  and  a  list  of  the  jurors  and  witnesses. 

3.  That  the  cause  was  cc>ntinued  from  the  September 
special  term,  over  the  regular  October  term,  without  any  or- 
der being  entered  thereon  at  said  intervening  term. 

4.  The  Court  erred  in  appointing  said  September  special 
term. 

5.  That  after  the  trial  of  the  cause  had  been  commenced 
and  a  portion  of  the  evidence  had  been  heard,  the  Court 
took  a  recess  until  the  next  morning,  without  making  any 
order  in  relation  to  the  jury. 
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6.  That  it  does  not  appear  from  the  record  that  when  the 
jury  retired  to  consider  of  their  verdict,  they  were  placed 
in  charge  of  a  sworn  officer,  according  to  the  jDrovisions  of 
the  statute  in  such  case  made  and  provided. 

7.  That  the  oaths  administered  to  the  jurors  and  wit- 
nesses in  this  cause,  were  not  administered  according  to 
law. 

8.  The  Court  erred  in  overruling  the  defendant's  motion 
in  arrest  of  judgment  and  for  a  new  trial. 

9.  The  Court  erred  in  rendering  a  judgment  against  the 
defendant. 

On  the  argument  of  this  cause,  numerous  authorities  both 
En2:lish  and  American  were  cited  to  sustain  the  assignment 
of  errors. 

Before  entering,  however,  upon  the  discussion  of  the  vari- 
ous errors  relied  on  to  reverse  the  judgment  rendered  against 
the  prisoner,  it  may  not  be  amiss  to  take  a  cursory  review 
of  the  laws  of  England,  and  of  this  State,  in  relation  to  their 
respective  criminal  codes.  The  extreme  technicality  of  the 
English  Courts,  in  the  administration  of  their  criminal  laws, 
would,  to  the  superficial  observer,  have  the  appearance  that 
their  Courts  were  governed  more  by  a  desire  that  criminals 
should  escape  the  punishment  due  to  their  crimes,  than  that 
public  justice  should  be  promoted  and  the  guilty  be  brought 
to  merited  punishment. 

Before  coming  to  such  a  conclusion,  a  brief  notice  of  the 
English  criminal  code  will  place  the  English  Courts  in  an 
attitude  to  deserve  approbation  rather  than  censure.  The 
English  criminal  laws  may  truly  be  characterised  as  written  in 
blood.  When  Blackstone  wrote  his  Commentaries,  there  were 
one  hundred  and  sixty  different  kinds  of  felonies,  for  the  com- 
mission of  which  the  ofi'enders  expiated  their  crimes  on  the  gal- 
lows. Stealing  the  value  of  one  shilling  was  a  capital  offence. 
"WTien  the  individual,  accused  of  a  capital  crime,  was  arrested, 
he  was,  after  examination  and  conviction  by  a  justice  of  the 
peace,  immured  in  a  dungeon,  and  there  remained,  cut  off 
from  free  intercourse  with  his  friends,  till  brought  into  Court 
for  arraignment  and  trial.     On  his  trial  for  any  of  the  numer- 
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ous  oftences  denominated  felony,  he  was  not  allowed  the  aid 
of  counsel  in  his  defence.  He  was  not  even  allowed  witness- 
es to  prove  liis  innocence.  And  when  in  process  of  time, 
the  Courts  permitted  the  witnesses  to  be  heard  on  the  part 
of  the  accused,  yet  they  were  not  sworn,  and  the  conse- 
quence was  that  their  evidence  was  not  considered  by  the 
jury  as  entitled  to  as  much  credence  as  the  witnesses  on 
the  part  of  the  Government.  The  prisoner  had  no  right  to 
object  to  the  inhabitants  of  the  coimty  where  the  crime  was 
committed,  however  much  they  might  be  prejudiced  against 
him,  nor  could  he  make  any  objection  to  the  Judge. 

In  some  cases,  if  the  prisoner  refused  to  plead,  liis  obsti- 
nacy was  construed  into  a  confession  of  guilt,  and  he  was  con- 
demned and  executed,  &c.  In  other  cases,  although  no  sen- 
tence of  guilt  was  pronounced  against  him,  yet,  he  was  con- 
demned to  the  horrible  death  oi  peine  forte  et  dure. 

Because  the  prisoner  was  not  allowed  counsel  in  his  de- 
fence, the  Courts  early  adopted  the  maxim,  that  the  Jndge 
was  counsel  for  the  prisoner.  Humane  judges  finding  them- 
selves thus  called  on  to  administer  laws  so  reckless  of  human 
life,  and  that  made  so  little  provision  for  a  fair  trial,  naturally 
caught  at  triiies  to  save  the  hfe  of  the  prisoner.  In  favorem 
vitoB  was  the  cause  assigned  for  manv  technical  rules  that 
but  for  the  extreme  inhumanity  of  their  laws,  and  the 
helpless  condition  of  the  prisoner  would  be  a  disgrace 
to  an  enlightened  administration  of  justice.  It  is  but 
just  to  add  that  England  has  within  the  last  few  years  greatly 
ameliorated  her  criminal  code.  How  stands  the  case  in  this 
State  ?  By  our  Constitution  the  accused  is  entitled  to  be  heard 
by  himself  and  his  counsel ;  to  demand  the  nature  and  cause 
of  the  accusation  against  him;  to  meet  the  witnesses  face 
to  face ;  to  have  compulsory  proces  to  compel  the  attendance 
of  witnesses  in  his  favor.  He  is  also  entitled  to  a  speedy, 
public  trial  by  an  impartial  jury  of  the  vicinage,  and  can- 
not be  compelled  to  give  evidence  against  himself.  By  om* 
statute  he  may  procure  a  change  of  venue,  if  he  fears  that 
the  inhabitants  of  the  county,  where  the  ofieuce  is  alleged  to 
have  been  committed,  are  prejudiced  against  him ;  and  he 
may  also  object  to  the  Judge  for  the  same  reason. 
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By  our  criminal  code,  the  accused  is  not  permitted  to  plead 
guilty  until  the  Judge  has  fully  explained  to  him  the  conse- 
quences of  such  a  plea,  and  when  the  prisoner  refuses  to 
j^lead,  the  law  mercifully  directs  that  a  plea  of  "not  guilty" 
shall  be  entered,  and  he  can  onl}^  be  convicted  by  proving 
his  guilt,  in  the  same  manner  as  if  he  had  pleaded  "not guil- 
ty." If  the  prisoner  is  either  unable  or  unwilling  to  employ 
counsel,  the  Court  invariably  assign  him  counsel. 

From  this  hasty  comparison  between  the  systems  of  crim- 
inal jurisprudence  that  prevail  in  England  and  in  this  State, 
it  is  suiliciently  apparent,  that  persons  charged  with  henious 
crimes  in  the  Courts  of  this  State,  occupy  a  very  different 
situation  from  the  prisoner  in  an  English  Court.  Here,  the 
accused,  so  far  as  the  means  of  defending  himself  are  con- 
cerned, is  placed  on  a  perfect  equality  with  the  prosecu- 
tion ;  and  there  conseqently  can  be  no  reason  for  adopting 
many  of  the  technical  rules  that  have  prevailed  in  England, 
arising  out  of  the  sanguinary  character  of  their  laws  and  the 
helpless  condition  of  the  prisoner.  It  is  a  well  settled  maxim 
of  the  Common  Law,  that  where  the  reason  of  a  law  ceases 
to  exist,  that  the  law  itself  ceases  with  the  reason.  Courts 
in  the  United  States,  without  giving  sufficient  attention  to  this 
excellent  maxim  of  the  Common  Law,  have  in  too  many  in- 
stances, as  I  conceive,  blindly  adopted  many  of  the  technical 
rules  of  the  English  Courts,  without  considering  the  reasons 
for  their  adoption-  and  how  inapplicable  they  are  in  administer- 
ing laws  framed  in  a  spirit  of  humanity,  and  furnishing  every 
aid  to  the  prisoner  to  secure  a  fair  and  impartial  trial.  The 
criminal  code  of  this  State  is  not  only  framed  in  a  very  dif- 
ferent spirit  from  that  of  England,  but  throughout  its  various 
provisions,  it  graduates  punishment  to  the  nature,  aggrava- 
tion, and  turpitude  of  the  otfence.  Thei-e  are  but  two  crimes 
that  are  made  capital  by  our  law.  Tliese  are  treason  and 
willful  murder.  The  life  of  the  accused  is  never  taken,  unless 
it  clearly  appears  that  he  has  willfully  and  maliciously  depri- 
ved a  human  being  of  life,  or  has  been  guilty  of  a  crime, 
that  in  its  consequences  tends,  not  only  to  the  destruction  of 
the  Government,  but  to  cause  blood  to  flow  in  torrents. 

A  system  of  criminal  law  thus  framed  ought  to  be  admin- 
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istered  in  such  a  manner  as  to  be  a  shield  to  protect  the  inno- 
cent, and  a  sword  to  punish  the  guilty.  These  objects  should 
be  the  polar  star  of  the  Judge.  Our  Legislature  in  the  crim- 
inal code  have  set  the  example  of  dispensing  with  many  of 
the  technicalities  that  have  prevailed  in  the  English  Courts, 
and  this  Court,  for  several  years,  has  followed  the  example. 

Keeping  in  view  these  principles,  I  will  now  proceed  to 
inquire,  whether  the  prisoner  has  had  a  fair  trial,  according 
to  the  well  established  principles  of  the  common  law  regu- 
lating criminal  trials  generally,  but' divested  of  such  technic- 
alities as  evidently  had  their  origin  in  the  sanguinary  nature 
of  the  English  laws,  and  the  unprotected  condition  of  the 
prisoner. 

Under  the  first  assignment  of  error,  it  becomes  important 
to  inquire  what  the  record  shall  contain,  in  order  to  show 
sufficient  matter  to  support  the  judgment  of  the  Court  below. 
Eecords  from  the  Circuit  Court  frequently  contain  state- 
ments that  are  clearly  irrelevant,  and  which  do  not  neces- 
sarily constitute  any  part  of  a  record  correctly  made  out. 
In  a  criminal  case,  after  the  caption  stating  the  time  and 
place  of  holding  the  Court,  the  record  should  consist  of  the 
indictment  properly  indorsed,  as  found  by  the  Grand  jury ; 
the  arraignment  of  the  accused,  his  plea,  the  impannelling  of 
the  traverse  jury,  their  verdict,  and  the  judgment  of  the 
Court.  This,  in  general,  is  all  that  the  record  need  state. 
If,  during  the  progress  of  the  prosecution,  motions  are  made 
and  overruled,  the  facts  can  be  preserved  by  a  special  entry 
on  the  record,  or  by  bills  of  exceptions.  In  one  or  the  other 
of  these  ways,  it  is  necessary  to  preserve  every  fact  that  the 
prisoner  may  deem  essential  to  his  rights,  and  a  fair  and 
regular  trial. 

From  this  exposition  of  what  should  compose  the  record  in 
a  criminal  case,  the  names  of  the  witnesses  indorsed  on  the 
back  of  the  indictment  would  not  appear  in  the  record. 
This  Court  decided  in  the  case  of  Gardner  v.  The  People^ 
3  Scam.  S  5,  that  "it  seldom  or  ever  happens  that  the  names  of 
the  foreman  and  witnesses  are  copied  into  the  record,  nor  does 
the  statute  requu-e  it ;  all  that  is   necessary  to  appear  on   the 
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record,  is,  that  the  grand  jury  returned  the  indictment  in 
open  Court  a  "true  bill."  The  indictment  in  this  cause, 
having  been  received  by  the  Circuit  Court  of  Scott  County 
and  entered  of  record  as  a  true  bill,  and  neither  the  prisoner 
nor  his  counsel  making  any  objections  at  that,  or  at  any  other 
time  during  the  progress  of  the  trial,  we  feel  constrained  in 
the  absence  of  all  evidence  to  the  contrary,  to  give  full  faith 
and"  credit  to  the  record."  If  the  witnesses'  names,  on  whose 
evidence  the  indictment  was  found,  were  not  indorsed  on 
the  back  thereof,  this  omission  would  have  been  an  irregu- 
larity which  could  have  been  corrected  by  moving  the  Court 
below  to  quash  the  indictment,  and  if  the  motion  had  been 
refused,  the  fact  should,  have  been  preserved  by  a  bill 
of  exceptions.  As  it  does  not  appear  from  the  record  but 
that  the  names  of  the  witnesses  were  indorsed  on  the  indict- 
ment, we  are  bound  to  presume  that  they  were.  And  at 
most  the  omission  would  only  have  amounted  to  an  irreg- 
ularity, which  was  waived  by  the  prisoner's  pleading  without 
objection. 

The  second  assignment  of  error  is  equally  untenable. 
The  180th  section  of  the  criminal  code  requires  that  "every 
person  charged  with  treason,  murder  and  other  felonious 
crimes,  shall  be  furnished  previous  to  his  arraignment  with 
a  copy  of  the  indictment  and  a  list  of  the  witnesses  and 
jurors."  When  a  prisoner  or  defendant  in  an  indictment, 
is  called  to  plead,  he  may,  under  this  provision  of  the  stat- 
ute, demand  a  copy  of  the  indictment,  &c.,  before  he  can 
be  compelled  to  plead,  and  if  the  Court  should  refuse  this 
request,  upon  preserving  the  fact,  it  would  undoubtedly  be 
error.  If,  however,  the  prisoner  plead  and  go  to  trial  with- 
out objection,  he  waives  his  right.  In  this  case,  however,  this 
assignment  is  not  sustained  by  the  record.  The  record  dis- 
tinctly states,  that  the  defendants  were  furnished  with  a  copy 
of  the  indictment,  and  list  of  the  jurors  and  witnesses,  before 
the  first  trial,  and  it  was  not  incumbent  on  the  prosecution,  to 
furnish  them  again  at  the  subsequent  trials.  All  that  the 
party  would,  have  been  entitled  to  demand  on  the  trial,  at 
which  his  conviction   took  place,  was   a  panel   of  the  jury. 
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Had  the  prisoner  objected  to  being  tried  until  the  panel  was 
furnished  him,  and  the  Court  had  refused  it,  such  refusal 
would  have  been  error. 

The  third  and  fourth  assignment  of  errors  are  also  untena- 
ble. At  the  special  September  term  no  action  was  had  that 
was  prejudicial  to  the  prisoner.  Its  appointment,  therefore, 
did  not  injure  him.  The  continuance  of  the  case  from  that 
term  over  a  regular  term,  was  on  the  affidavit  of  the  prisoner 
and  at  his  request,  and  must  be  presumed  was  for  his  benefit. 
He,  therefore,  cannot  complain. 

The  fifth  assignment  is  based  upon  the  supposition  that 
every  thing  done  by  the  Court  during  the  progress  of  the 
trial,  should  be  stated  in  the  record.  This,  as  we  have 
seen,  is  not  necessary.  Nothing  is  more  important  in  the 
prosecution  of  a  criminal  case,  than  that  the  witnesses 
against  the  prisoner  should  appear  in  open  Court,  be  sworn 
in  the  presence  of  the  prisoner,  and  be  subjected  to  his 
cross-examination.  Yet  these  facts  are  never  stated  on 
the  record.  It  never  appears  from  the  record  that  any 
witnesses  were  sworn  at  all.  The  law  presumes,  until  the 
contrary  appears,  that  the  Court  performed  its  duty.  It 
then  by  no  means  follows,  because  the  record  is  silent  as 
to  the  disposition  of  the  jury,  that  the  Judge  neglected  so 
important  a  duty  as  to  keep  that  jury,  charged  with  the 
life  of  the  prisoner,  from  all  extraneous  influences.  The 
law  in  capital  cases  undoubtedly  is,  that  from  the  commence- 
ment of  the  trial  until  the  rendition  of  the  verdict,  the  jury, 
during  all  adjournments  of  the  Courts,  should  be  placed  in 
charge  of  an  officer,  unless  it  is  otherwise  ordered  by  the 
Court,  by  the  consent  of  the  accused  and  the  attorney  for  the 
People.  In  civil  eases,  and  in  cases  of  misdemeanor,  the  rule  is 
different,  and  the  Court  may  exercise  a  discretion  as  to  the 
proper  disposition  of  the  jury  during  the  progress  of  the  trial. 
In  this  case,  if  the  jury  did  separate  without  the  consent 
of  the  prisoner,  it  was  an  irregularity,  and  the  Court  below 
would,  upon  the  fact  being  established,  have  been  bound  to 
set  aside  the  verdict  and  grant  a  new  trial,  unless  such  sep- 
aration was  the  result  of  misapprehension,  accident  or  mis- 
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take  on  the  part  of  the  jury,  and  under  circumstances  to 
show  that  such  separation  could,  by  no  possibility,  have  re- 
sulted to  the  prejudice  of  the  prisoner.  The  prisoner  was 
in  Court  with  his  counsel,  and  if  the  Court  had  permitted  the 
jury  to  disperse  without  the  consent  of  the  prisoner,  such 
fact  being  established  by  a  bill  of  exceptions,  would  have 
been  sufficient  ground  to  reverse  the  judgment.  As  it  is, 
this  Court  is  bound  to  infer,  either  that  the  Court  directed 
the  jury  to  be  kept  together,  or,  if  they  dispersed,  it  was  by 
consent. 

The  sixth  assignment  of  error  is  in  character  similar  to 
the  fifth.  It  was  not  necessary  that  the  record  should  show 
that  an  officer  was  sworn  to  take  charge  of  the  jury.  It  was 
the  duty  of  the  Court  to  have  sent  a  sworn  officer  with  the 
jury,  and  if  this  duty  were  neglected,  such  fact  should  appear 
from  a  bill  of  exceptions. 

The  seventh  assignment  of  error,  is  "  that  the  oaths  adminis- 
tered to  the  jurors  and  witnesses,  were  not  administered  ac- 
cording to  law."  The  statute  relative  to  oaths,  declares 
"  that  whenever  any  person  shall  be  required  to  take  an  oath, 
on  any  lawful  occasion,  and  such  person  shall  declare  that 
he  has  conscientious  scruples  about  the  present  mode  of  ad- 
ministering oaths,  by  laying  his  hand  on  and  kissing  the  Gos- 
pels, it  shall  be  lawful  for  any  person  empowered  to  adminis- 
ter the  oath,  to  administer  it  in  the  following  form,  to  wit,  the 
person  swearing,  shall,  with  his  hand  uplifted,  swear  by  the 
ever  living  Ood,  and  shall  not  be  compelled  to  lay  the  hand 
on  or  kiss  the  Gospels,  And  oath  so  administered,  shall  be 
equally  efiectual,  and  shall  subject  such  person  to  the  like 
pains  and  penalties  for  willful  and  corrupt  perjmy,  as  oaths 
administered  in  the  usual  form. 

The  common  law  recognizes  any  mode  of  swearing  a  wit- 
ness that  the  witness  believes  to  be  binding  on  his  conscience. 
The  law,  in  requiring  a  witness  to  be  sworn,  has  a  two  fold 
object  in  view.  The  first  and  principal  design  is  by  affecting 
the  conscience  of  the  witness  to  compel  him  to  speak  the 
truth.  And  secondly,  if  he  willfully  falsifies  the  truth,  that 
he  may  be  punished  for  his  perjury.     Both  of  these  objects 
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have  been  secured  by  the  oaths  administered  to  the  jurors  and 
witnesses.  The  question  whether  an  oath,  administered  in 
the  manner  specified  in  the  bill  of  exceptions  taken  in  this 
case,  was  legal,  arose  in  the  cause  of  Gill  v.  Caldwell,  Bre. 
28.  In  that  case,  this  Court  held,  "  that  the  man  who  swears 
by  an  uplifted  hand,  elects  to  do  so,  and  the  ceremony  of  re- 
fusing to  swear  upon  the  Testament,  in  the  usual  form  is  per- 
fectly idle."  The  Court  also  directed  in  that  case  that  the 
oath  administered  by  holding  up  the  hand,  although  no  Testa- 
ment was  furnished,  and  the  witness  did  not  declare  that  he 
had  concientious  scruples  against  being  sworn  on  the  Gospels, 
was  valid  and  legal.  But  admitting  that  it  was  irregular  to 
swear  the  jury  and  witnesses  in  the  mode  stated  in  the  bill  of 
exceptions,  still  the  swearing  took  place  in  the  presence  of  the 
prisoner  and  his  counsel,  and  they  should  have  objected  to  it 
at  the  time.  Having  stood  by,  making  no  objection,  it  was  too 
late  to  object  after  the  verdict. 

The  eighth  error  is,  that  the  Court  erred  in  overruling  the 
defendant's  motion  in  arrest  of  judgment  and  for  a  new  trial. 
The  question  arising  under  the  motion  in  arrest  of  judgment, 
is  disposed  of  under  the  third  and  fourth  assignments  of 
error,  and  the  question,  whether  the  Court  below  ought  to 
have  granted  a  new  trial,  is  disposed  of  under  the  seventh 
assignment. 

The  ninth  assignment  of  error  is  the  general  one,  that  the 
Court  erred  in  rendering  a  judgment  against  the  defendant. 
This  assignment  requires  no  remark,  other  than  if  the  special 
errors  assigned  do  not  show  sufficient  reasons  for  the  re- 
versal of  the  judgment,  the  judgment  below  is  necessarily 
affirmed.  Upon  the  whole,  we  are  of  opinion  that  it  does 
not  appear  from  the  record,  in  tliis  case,  that  any  such  errors 
exist  in  it  as  will  justify  this  Court  in  reversing  the  judgment 
below. 

In  arriving  at  this  conclusion,  we  are  aware  that  there  is 
a  decision  in  2  Blackf.  478,  that  conflicts  with  some  of  the 
views  that  have  been  expressed  in  this  Opinion.  In  that  case, 
the  Supreme  Court  of  Indiana  held,  that  where  "  the  record 
stated  that  the  Court  adjourned  from  Wednesday  until  Thurs- 
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day,  but  the  record  was  silent  as  to  what  was  done  with  the 
lury,"  but  this  omission  was  error,  and  the  Court  refused  to 
presume  that  the  jury  were  ordered  in  charge  of  an  officer. 
We  do  not  disagree  with  the  Supreme  Court  of  Indiana,  that 
it  was  necessary,  in  the  absence  of  consent  on  the  part  of  the 
prisoner,  that  the  jury  should  have  been  kept  together  in  the 
charge  of  an  officer  of  the  Court ;  but  we  believe,  that  as  the 
prisoner  was  in  Court,  in  person  and  by  his  counsel,  that  it 
was  his  duty  to  object  to  the  dispersion  of  the  jury,  if  indeed 
they  did  disperse ;  and  that  in  the  absence  of  all  proof  to  the 
contrary,  we  will  presume  that  the  Court  below  performed 
so  obvious  a  duty.  A  prisoner  on  trial,  under  our  laws,  has 
no  right  to  stand  by  and  suffer  irregular  proceedings  to  take 
place,  and  then  ask  to  have  the  proceedings  reversed  on 
error,  on  account  of  such  irregularities.  The  law,  by  fur- 
nishing him  with  counsel  to  defend  him,  has  placed  him  on 
the  same  platform  with  all  other  defendants,  and  if  he  neg- 
lect in  proper  time  to  insist  on  his  rights,  he  waives  them. 

In  most  of  the  other  American  cases  referred  to  on  the 
argument,  the  application  to  correct  the  irregularities  com- 
plained of,  was  made  to  the  appropriate  Court  for  a  new  trial, 
and  were  not  cases  in  error ;  consequently,  the  positions  we 
have  laid  down  in  this  opinion  do  not  necessarily  conflict 
with  them. 

The  judgment  below  is  affirmed  with  costs,  and  the  Court 
order  that  the  prisoner  shall  be  executed  on  the  thirty  first 
day  of  December,  1846,  between  the  hours  of  ten  and  four 
of  that  day,  and  that  this  sentence  shall  be  executed  by  the 
Sheriff  of  Rock  Island  county.* 

There  are  some  peculiar  circumstances  in  this  case  which 
induce  the  Court  to  postpone  the  execution  to  so  distant  a 
period. 

Judgment  affi/rmed. 


♦Soon  after  the  adjournment  of  the  Court  the  plaintiff  in  error  received  a  full  pardon 
from  the  Executive. 
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Geokge  Bryan  et  al.,  plaintiffs  in  error,  v.  Milton  H.  Wash 
et  iix.  et  al.,  defendants  in  error. 

Error  to  Sangamon. 

A  delivery  is  essential  to,  the  validity  of  every  deed,  and  to  constitute  a 
complete  delivery,  it  is  necessary  that  there  shoiild  be  an  acceptance  by, 
or  on  behalf  of  the  grantee.  It  may  be  made  by  the  grantor  himself,  or 
by  any  one  authorized  to  make  it ;  but  it  is  not  indispensable  that  the  de- 
livery be  made  to  the  grantee,  or  even  to  any  one  authorized  by  the 
grantee  to  accept  the  deed.  A  delivery  may  be  made  to  a  stranger  for 
and  in  behalf  of  the  grantee  and  to  his  use,  although  he  may  be  entirely 
ignorant  of  the  conveyance ;  but  the  delivery,  in  such  case,  must  be  un- 
conditional and  for  the  purpose  of  vesting  the  title  in  the  grantee. 

A  deed  takes  effect  from  its  first  delivery,  without  regard  to  the  time  when 
it  actually  comes  to  the  hands  of  the  grantee,  or  even  if  it  never  does. 

No  particular  form  is  necessary  to  constitute  a  delivery.  It  may  be  by  acts 
without  words,  or  by  words  without  acts,  or  by  both.  Any  thing  which 
clearly  manifests  the  intention  of  the  grantor,  and  the  person  to  whom  it 
is  delivered,  that  the  deed  shall  presently  become  operative  and  effectual  ; 
that  the  grantor  loses  all  control  over  it,  and  that  by  it  the  grantee  is  to 
become  possessed  of  the  estate,  constitutes  a  sufficient  delivery. 

What  a  grantor  in  a  deed  said  about  the  time,  or  since  the  delivery  of  the 
deed,  cannot  affect  its  validity,  for  if  it  once  took  effect,  it  is  beyond  the 
power  of  the  grantor  to  destroy  its  validity. 

The  law  presumes  much  more  in  favor  of  the  delivery  of  deeds  in  cases  of 
voluntary  settlements,  especially  when  made  to  infants,  than  it  does  in 
ordinary  cases  of  bargain  and  sale.  The  same  degree  of  formality  is  nev- 
er required  on  account  of  the  great  degree  of  confidence,  which  the  parties 
are  presumed  to  have  in  each  other,  and  the  inability  of  the  grantee,  fre- 
quently, to  take  care  of  his  own  interests.  The  presumption  of  law  is  in 
favor  of  the  delivery,  and  the  burden  of  proof  is  on  the  grantor  to  show 
clearly  that  there  was  no  delivery,  {a) 

A.  made  and  executed  a  deed  of  certain  premises  to  his  grand  daughter,  a 
minor,  who  was  afterwards  married.  The  deed  was  placed  in  the  hands 
of  her  father,  to  be  retained  by  him  for  her  until  she  should  arrive  at  suf- 
ficient discretion  to  take  care  of  it :  Held,  that  the  deed  was  delivered  to 
the  father  for  the  use  and  benefit  of  his  daughter,  and  that  thereby  an 
estate  was  created  presently  in  her. 

Bill  in  Chanceet,  &c.,  in  the  Sangamon  Circuit  Court, 
filed  bj  the  plaintiffs  in  error  against  the  defendants  in  error. 
The  cause  was  heard  before  the  Hon.  Samuel  H.  Treat,  at 
the  March  term  1845,  when  the  bill  was  dismissed. 

The  allegations  of  the  bill,  and  the  testimony  in  the  case, 
so  far  as  the  same  are  material  to  its  determination,  are  set 
forth  in  the  Opinion  of  the  Court. 

(a)  Masterson  v.  Cheek,  23  lU.  R.  76 ;  Rivard  v.  Walker,  39  111.  R.  415 ;  Walker  v.  Walk- 
er, i2  111.  R.  313. 
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S.  W.  Rohhins^  for  the  plaintiffs  in  error. 

As  to  delivery,  the  Court  is  referred  to  Utterback  v.  Binns^ 
1  McLean,  243 ;  Herbert  v.  Herlert^  Bre.  282  ;  Jackson  v. 
Phipps,  12  Johns.  420 ;  Barlow  v.  Hinton,  1  A.  K,  Marsh. 
97;  Clark  y.  Gifford,  10  Wend.  311.  The  deed  was  de- 
signed not  to  take  effect  then.  Jackson  v.  Hill^  5  "Wend.  532. 
A  deed  requiring  the  assent  of  a  third  person,  is  inoperative 
till  it  is  given  ;  Soioverhye  v.  Arden,  1  Johns.  Ch.  R.  240; 
and  if  taken  before  the  assent  is  given,  or  condition  happen, 
non  est  factum  may  be  pleaded.  WJteelwright  v.  Wheel- 
wright^ 2  Mass.  447 ;  depending  on  a  future  event,  Church  v. 
Gilman^  15  Wend.  658 ;  Jackson  v.  Dunlap,  1  Johns.  Cases, 
114 ;  Powers  v.  Russell,  13  Pick.  77 ;  Mills  v.  Gore,  20  do.  36. 

As  to  notice  to  subsequent  purchasers,  see  Gilpin  v. 
Davis,  2  Bibb,  420;  Hinde  v.  Vattier,  1  McLean,  118; 
Robinson  v.  Rowan,  2  Scam.  501.  Possession  is  notice, 
Barbour  v.  Whitlock,  4  Monroe,  196;  Brown  v.  Anderson, 
1  do.  201 ;  Hackevitli  v.  Damron,  lb.  237.  Notice  to  pur- 
chasers, &c.  Bates  v.  Norcross,  14  Pick.  224. 

The  intention  is  the  pole  star  for  construction  and  decision 
of  the  cases.  Fonblanque's  Eq.  307-8,  315,  317-18  ;  Wilson 
V.  Troup,  2  Cowan,  233 ;  Rowland  v.  Leach,  11  Pick.  157 ; 
Church  ^r.  ^^7ma?^,  15  Wend.  660 ;  2  Starkie's  Ev.  477;  and 
that  intention  is  discoverable  from  the  facts  and  circum- 
stances in  the  case  evincing  it.  Foster  v.  Mansfield,  3 
Mete.  415.  As  to  intention  and  burden  of  proof,  see  1  Greenl. 
Ev.  §189. 

8.  T.  Logan,  for  the  defendants  in  error. 

A  deed  delivered  is  either  delivered  absolutely,  or  as  an 
escrow. 

It  is  essential  to  an  escrow,  that  it  be  delivered  to  a  third 
person,  to  be  delivered  on  the  happening  of  some  event  or 
contingency.     James  v.  Yanderheyderi,  1  Paige  385. 

A  deed  may  be  delivered  by  words,  or  acts  without  words, 
and  the  delivery  may  be  made  either  to  the  grantee,  or  to  a 
third  person  without  any  special  authority  for  the  use  of  the 
grantee.  Yeiplank  v.  Sterry,  12  Johns.  536,  546,  551-2; 
Souverbye  v.   Arden,  1   Johns.  Ch.   R.  240;  Taw  v.  Berry, 
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Dyer,  167,  h.  /  CooWs  Adin'r  v.  Hendricks^  4  Monroe,  503 ; 
Inlow  V.  The  Commonwealth^  6  do.  74. 

Where  there  is  delivery  to  a  third  person  to  the  use  of  the 
grantee,  the  consent  of  the  grantee  is  presumed.  Church  v 
Gilman,  15  Wend.  663. 

The  question  is  whether  the  grantor  has  divested  himself 
of  the  estate;  if  he  has,  the  estate  vests  in  the  grantee.  If 
the  delivery  is  absolutely  as  his  deed  to  a  stranger  for  the 
use  of  the  grantee,  the  delivery  is  good.  But  if  it  be  de- 
livered to  a  stranger,  subject  to  the  future  control  of  the 
grantor,  no  estate  passes.     Ibid. 

A  delivery  is  a  parting  with  possession  by  the  grantor,  in 
such  manner  as  to  deprive  him  of  the  right  to  recall  it. 
Kirh  V.  Turner,  Dev.  Eq.  K.  14  ;  1  Barb.  &  Har.  Dig.  397,  §  7. 

If,  at  the  time  of  execution  and  delivery  of  a  deed,  there 
were  no  intention  to  deliver,  the  fact  ought  to  be  clearly  and 
explicitly  proved  by  the  grantor.  Souverhye  v.  Arden,  1 
Johns.  Ch.  R.  240 ;  Barlow  v.  Rinton,  1  A.  K.  Marsh.  97. 

A  deed  delivered  to  a  third  person  to  be  delivered  to 
grantee  when  he  shall  come  to  town,  the  deed  is  good,  if 
delivered  before  he  comes  to  town ;  so,  if  grantor  die  before 
he  comes  to  town,  it  will  be  good ;  which  could  not  be  if  it 
were  not  grantor's  deed  before  death.  CooTc's  AdmJ'r  v. 
Hendricks,  4  Monroe,  503. 

A.  Lincoln,  in  continuation  for  the  defendants  in  error, 
cited  Morrow  v.  Alexander,  2  Iredell's  Law  R.  388,  391 ; 
Currie  v.  Donald,  2  Wash.  Ya.  R.  74 ;  Snider  v.  Lachenour, 
2  Iredell's  Eq.  R.  360 ;  Lessee  of  Lloyd  v.  Giddings,  6  &  7 
Ohio,  418-21. 

Mohhins  concluded  the  argument  for  the  plaintiffs  in  error. 

The  Opinion  of  the  Court  was  dehvered  by 

Caton,  J.*  This  bill  was  filed  in  the  name  of  George 
Bryan,  Sr.,  by  his  agent,  N.  Bryan,  to  have  a  deed  which 
was  signed  and  acknowledged  by  complainant  conveying  land 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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to  Mary  Jane  Bryan,  which  is  charged  never  to  have  been 
delivered,  but  wrongfully  and  fraudulently  obtained  by  Wash, 
who  had  intermarried  with  Mary  Jane  Bryan, — restored  to 
the  safe  keeping  and  possession  of  N,  Bryan,  with  whom  it 
had  been  deposited,  and  the  record  of  said  deed  be  made 
void  and  have  no  legal  effect ;  and  that  said  deed  may  abide 
said  ]Sr.  Bryan's  discretion  in  the  delivery,  or  remain  with  him 
till  his  improvements  are  paid  for,  which  have  been  made 
under  a  lease  dated  10th  December,  1833,  to  JST.  Bryan,  by  his 
father,  the  complainant.  Then  follows  a  copy  of  the  said  lease 
and  the  indorsement  of  record,  25th  February,  1842,  and  a 
copy  of  the  deed  from  George  Bryan,  Sr.,  to  Mary  Jane 
Bryau,  dated  28th  September,  1837,  and  recorded  5th  No- 
vember, 1840.  Then  follows  a  mortgage  dated  10th  day  of 
November,  1841,  from  Milton  H.  Wash  and  wife  to  S.  M. 
Tinsley,  E.  D.  Taylor  and  Wm.  Cowgill,  to  secure  the  pay- 
ment of  $1200,  and  acknowledged  and  recorded  12th  JSTo- 
vember,  1841,  all  of  the  same  premises. 

Amended  bill  tiled  to  make  Nicholas  Bryan  defendant.  The 
answer  of  Wash  refers  to  the  deed  made  to  his  wife,  and 
charges  that  it  was,  as  he  is  informed,  delivered  to  N. 
Bryan,  the  father  of  said  wife,  for  her  use  and  benefit,  and 
to  be  recorded  by  him  ;  states  that  he  was  married  to  said 
Mary  Jane  Bryan  in  July,  A.  D.  1840,  and  now  is  her  lawful 
husband  ;  that  in  October,  1840,  Mary  D.  Bryan  requested 
Wash  to  call  and  see  recorder  of  Sangamon,  and  see  if  said 
deed  was  recorded,  and  said  she  had  handed  this  deed  to 
James  Taylor  to  be  recorded,  which  he  found  was  not  then 
done;  but  a  few  days  after,  at  the  second  request  of  Mrs. 
Mary  Bryan,  he  called  on  said  recorder,  and  found  that  it 
was  recorded.  Said  Wash  denies  that  he  in  any  way,  di- 
rectly or  indirectly,  influenced  his  mother-in-law  to  have 
said  deed  recorded. 

Defendant  admits  the  mortgage  to  Tinsley,  &c.,  for  the 
consideration  aforesaid,  and  says  he  owed  them  about  $218, 
and  N.  Bryan  owed  them  $340.44,  and  the  balance  to  be 
paid  in  goods  on  his  orders,  a  large  part  of  which  is  paid ; 
and  that  they  refused  to  accommodate  him,  unless  he  would 
secure  the  above  sum  due  them,  from  N.  Bryan. 
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Denies  the  execution  of  said  lease  aforesaid,  at  any  time ; 
and  if  executed,  that  it  was  not  executed  before  the  deed  to 
said  Mary  Jane ;  and  charges  that  said  suit  was  brought  by 
N.  Bryan  without  authority. 

The  joint  and  several  answer  of  Tinsley,  Taylor  and  Cow- 
gill,  charges  that  Geo.  Bryan,  Sr.,  made  and  executed  in  1837, 
a  deed  to  Mary  Jane  Bryan,  now  Mary  Jane  Wash,  for  the 
most  of  the  land  contained  in  the  mortgage,  and  that  one  of 
them  examined  the  record  and  found  all  regular.  They 
deny  that  a  deed  was  placed  in  the  hands  of  N.  Bryan  for  safe 
keeping,  to  be  delivered  at  his  discretion,  and  charge  that 
said  deed  was  unconditionally  delivered  to  said  'N.  Bryan ; 
and  they  charge  that  the  delivery  to  said  N,  Bryan,  was, 
under  the  circumstances,  a  perfect  delivery  to  the  grantee,  and 
that  she  had  a  legal  right  to  it,  and  no  person  had  a  right  to 
withhold  it  from  her  and  her  husband.  They  beheve  that 
Wash  used  no  improper  means  to  obtain  the  possession  of 
said  deed.  They  set  up  their  mortgage  as  good  and  valid  of 
date  aforesaid,  and  said  consideration,  $1200,  secured  by 
five  promissory  notes  of  $240  each,  payable  at  the  end  of 
five  years. 

They  aver  they  had  no  notice  of  any  defect  in  the  title  of 
Wash  and  wife,  and  allege  they  are  dona  fide  purchasers  for 
a  valuable  consideration  without  notice  of  any  adverse  claim. 
They  admit  they  knew  N.  Bryan  lived  on  the  land,  but  did 
not  know  how  he  claimed  it.  They  charge  that  this  bill  waa 
filed  by  I^.  Bryan  without  the  knowledge  of  complainant. 
They  charge  the  lease  dated  10th  December,  1833,  is  fraud- 
ulent. They  deny  the  lease  was  ever  executed  by  George 
Bryan,  Sr.,  or  if  so  executed,  has  been  antedated  so  as  to 
overreach  the  deed  to  Mary  Jane  Bryan.  They  charge  that 
said  lease  was  never  acknowledged  before  any  officer,  or 
recorded  till  after  their  mortgage. 

The  answer  of  Nicholas  Bryan  admits  all  the  statements  in 
the  bill.  There  is  a  long  special  replication  filed  by  the  com- 
plainant, which  contains  statements  of  fact  and  law,  and  an 
argument  in  the  cause  which  is  sworn  to  by  the  complainant, 
but  as  special  replications  are   not  proper  under   our  prac- 
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tice,  at  most,  it  can  only  be  considered  as  a  general  replica- 
tion ;  hence,  it  is  unnecessary  to  refer  to  its  contents. 

The  bill  was  afterwards  amended  by  making  Mary  Jane 
"Wash,  the  grantee  in  the  deed  sought  to  be  avoided,  a  defend- 
ant, and  Kobert  Bryan,  an  infant,  alleged  to  be  a  subsequent 
grantee  of  the  same  premises  from  George  Bryan,  a  com- 
plainant, who  appeared  by  his  next  friend,  I^icholas  Bryan. 
I  will  here  remark  that  there  is  no  proof  of  this  last  convey- 
ance, so  that  there  will  be  no  necessity  of  attending  to  that 
branch  of  the  case  again,  although  I  am  unable  to  see  how 
it  could  affect  the  ultimate  determination  of  the  case.  For 
the  complainant,  Eliza  C,  Taylor,  proves  that  she  knew  of 
said  deeds  about  the  time  they  were  made,  and  often  heard 
her  grandfather,  G.  Bryan,  and  father,  N.  Bryan,  about  that 
time  and  since,  say  that  said  deeds  were  put  into  jS^.  Bryan's 
possession,  to  be  delivered  by  him  at  his  pleasure.  Witness 
says  she  was  present  when  her  mother,  Mary  D.  Bryan,  handed 
the  deeds  to  James  Taylor,  her  husband,  for  record ;  and 
she  then  said,  that  if  what  Mr.  Wash  had  said  was  true,  she 
thought  the  deeds  should  be  recorded.  She  spoke  of  the 
Bank  mortgage,  and  summons  that  had  been  served  on  her, 
and  seemed  reluctant  to  have  it  done  ;  and  that  she  was 
mainly  influenced  in  doing  so  by  the  urgent  representations 
of  Mr.  Wash;  she  proves  also  that  in  the  fall  of  1833,  N. 
Bryan  went  to  Kentucky,  and  returned  in  spring  of  1834,  and 
on  his  return,  she  heard  him  speak  of  having  obtained  a  lease, 
and  he  began  to  make  improvements  on  the  land  named  in 
the  said  lease  ;  but  she  never  saw  said  lease,  to  know  it  to  be 
such,  till  the  fall  of  1840,  when  said  deed  was  handed  to  James 
Taylor  for  record,  and  then  she  saw  it  in  the  hands  of  her 
mother. 

John  M.  Cabiness  proves  that  Mr.  Wash,  in  the  spring  of 
1842,  told  him  that  Mr.  George  Bryan,  Sr.,  had  revoked  his 
deed  to  Mary  Jane  Wash,  and  that  he.  Wash,  found  said  deeds 
among  the  papers  of  iS".  Bryan,  and  had  them  recorded,  and 
that  Wash  said  he  would  not  contend  any  longer,  because 
said  deed  had  not  been  delivered ;  this  is  the  impression  of 
the  witness,  but  he  is  not  certain.     Witness  knows  that  N. 
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Bryan  lias  lived  on  the  place  abonnt  eight  years,  and  built  the 
houses  and  fences,  and  broke  the  land. 

James  Taylor  proves  that  he  left  the  deed  with  the  record- 
er ;  and  then  intended  to  get  it  and  keep  it  until  N.  Bryan's 
return,  and  so  call  for  it,  but  Wash  had  taken  it  in  the  mean 
time ;  that  he  received  it  from  Mrs.  Bryan,  who  said,  when 
she  gave  it  to  him,  that  Mr.  "Wash  had  urged  her  repeatedly 
to  have  it  recorded,  and  if  his  statements  were  true,  she 
thought  it  best. 

Benjamin  Talbot  proves  that  he,  as  recorder,  received  from 
James  Taylor  in  the  fall  of  1840,  a  deed  from  George  Bryan, 
Sr.,  to  Mary  Jane  Bryan,  dated  28th  September,  1837,  for 
record,  said  Taylor  agreeing  to  pay  his  fees.  And  said 
Taylor  called  for  said  deed  ;  but  Wash  had,  in  the  mean  time, 
called,  paid  the  fees,  and  taken  the  deed  and  said  it  made  no 
difference.  Witness  objected  to  giving  him  the  deed,  but  he 
assured  him  it  would  be  all  right,  and  witness  reluctantly 
yielded  to  his  wishes,  but  knowing  he  had  married  Mary  Jane 
Bryan,  witness  let  him  take  it. 

Mary  D.  Bryan  proves  that  she  delivered  said  deed  to  Jas. 
Taylor  for  record,  and  should  never  have  thought  of  med- 
ling  with  said  deed,  except  for  the  often  repeated  and  great 
importunities  of  said  Wash  to  that  effect ;  that  she  is  now  satis- 
fied Mr.  Wash,  by  his  false  representations,  intended  to  de- 
ceive her ;  she  took  said  deed  without  any  authority  from  any 
person,  and  she  was  apprehensive  of  its  being  wrong  at  the 
time.  After  she  had  handed  the  said  deed  as  above  to  Mr. 
Taylor,  Mr.  Wash  called  to  know  why  the  deed  was  not  re- 
corded, and  seemed  in  an  ill  humor ;  and  on  replying  she 
did  not  know  but  it  was  recorded,  he  rejoined  that  he  knew 
it  was  not,  for  he  had  been  at  the  recorder's  ofiice  every  day. 
He  said  she  need  not  fear  to  have  said  deed  recorded,  for  he 
never  intended  to  have  any  thing  to  do  with  the  land,  unless 
Mr.  N.  Bryan  should  give  it  to  him.  At  the  time  she  gave  said 
deed  to  Mr.  Taylor,  as  above,  she  had  no  design  it  should  be 
delivered  to  Mr.  Wash,  but  only  be  recorded  and  returned  to 
the  possession  of  her  husband. 

Proof  of  defendants ;  Thomas  Pettus,  son-in-law  of  George 
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Bryan,  states  that  he  heard  a  conversation  between  Mr.  Wash 
and  George  Bryan,  Sr.,  about  a  deed.  Mr.  Wash  wished 
Mr.  Bryan  to  re-acknowledge  the  deed,  and  Bryan  refused, 
and  said  he  had  made  the  deed  once ;  not  certain  whether  the 
words  were  "  made  the  deed,"  or  "  acknowledged  it;"  she 
heard  no  talk  about  an  escrow,  but  was  not  present  all  the 
time ;  was  present  when  Mr.  Wash  introduced  the  subject 
fit  the  deed  and  did  not  leave  the  room  till  the  request  and 
denial  were  both  made ;  witness  also  proves  that  in  the  spring 
of  1842,  George  Bryan  told  him  he  knew  nothing  about  said 
lease  aforesaid,  and  that  he  never  executed  a  lease  to  N. 
Bryan  for  said  land.  Also  proves  that  about  the  time  of 
making  said  deeds  to  N.  Bryan's  children,  George  Bryan 
said  he  was  going  to  make  them,  and  in  a  few  days  he  returned 
and  said  he  had  made  them. 

Mrs.  Pettus,  daughter  of  George  Bryan,  proves  that 
George  Bryan  told  her  he  had  not  made  such  a  lease,  and 
knew  nothing  about  it,  and  never  heard  of  it  till  witness 
mentioned  it.  Witness  heard  her  father  say,  about  the  time 
the  deed  was  made,  that  he  had  made  a  deed  to  Mary  Jane, 
and  also  to  N.  Bryan's  other  children. 

This  is  the  substance  of  all  the  evidence  given  on  both 
sides.  On  a  final  hearing  of  the  cause,  the  Court  below 
dismissed  the  bill  at  the  complainants'  cost,  to  reverse  which 
decree  this  writ  of  error  is  brought. 

There  is  but  one  single  question  in  the  case,  and  that  is, 
whether  the  deed  from  George  Bryan  to  Mary  Jane  Bryan, 
dated  September  28,  1838,  was  ever  delivered  so  as  to 
pass  the  legal  title,  because,  if  no  title  ever  passed  by  that 
deed,  Tinsley  &  Co.  could  by  no  possibility  have  acquired 
any  rights  upon  it,  no  matter  how  innocently  they  may  have 
relied  upon  the  appearance  of  title  in  Mrs.  Wash.  If  there  was 
in  fact  no  delivery  of  that  deed  and  her  husband  got  posses- 
sion of  it  fraudulently,  it  gave  neither  his  or  her  grantees  any 
more  title  than  it  would  had  it  been  a  forged  deed,  or  had  the 
grantor  been  induced  to  sign  it  supposing  it  to  have  been 
another  paper.  Obtaining  it  surreptitiously  was  a  fraud  in 
the  execution  of  the  deed,  and  it  was  absolutely  and  forever 
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void.  The  manner  in  which  Wash  obtained  possession  of 
that  deed  was  by  false  pretenses,  and  could  be  justified  in 
no  possible  way,  unless  he  supposed  that  it  had  been  properly 
delivered  and  was  the  evidence  of  a  title  which  had  actually 
long  since  vested  in  his  wife  and  was  retained  from  her  with 
the  fraudulent  design  of  depriving  her  of  her  own.  If  he 
believed  that  to  be  the  real  truth  of  the  case,  if  not  an  entire 
justification  of  the  course  wliich  he  adopted  to  get  posses- 
sion of  the  deed,  it  may  at  least  be  considered  as  going  a 
long  way  in  extenuation.  ]^ot  considering  the  possession  of 
the  deed  by  Wash  as  affecting  the  question  of  the  delivery 
one  way  or  the  other,  I  shall  examine  the  question  precisely  as 
if  it  were  out  of  the  case. 

A  delivery  is  essential  to  the  validity  of  every  deed.  In 
order  to  constitute  a  complete  delivery,  it  is  requisite  that 
there  should  be  an  acceptance  by  or  on  behalf  of  the  grantee. 
Jackson  V.  Dunlwp^  1  Johns,  cases,  114.  The  delivery  may 
be  made  by  the  grantor  himself  or  by  any  one  authorized  to 
make  the  delivery,  nor  is  it  indispensable  that  the  delivery  be 
made  to  the  grantee,  or  even  to  any  person  authorized  by 
the  grantee  to  accept  the  deed,  for  if  the  delivery  be  made 
to  a  stranger,  for,  and  in  behalf  of  the  grantee,  and  to  his 
use,  it  is  a  good  delivery,  although  the  grantee  may  in 
truth  be  entirely  ignorant  of  the  conveyance,  for,  if  the  de- 
livery be  absolute,  the  assent  of  the  grantee  is  presumed 
from  the  fact  that  the  conveyance  is  beneficial  to  him.  In 
such  case  however  the  •  delivery  must  be  unconditional  and 
for  the  express  purpose  of  vesting  title  in  the  grantee.  1 
Shep.  Touch.  57,  58 ;  Yerjplank  v.  Sterry,  12  Johns.  520 ; 
Jackson  v  Phvpps,  lb.  421 ;  Belden  v.  Carter^  4  Day,  '^^ ; 
Wheelwright  v.  Wheelwright^  2  Mass.  447 ;  Hatch  v.  Hatch, 
9  do.  307;  Ruggles  v.  Lawson,  13  Johns.  285;  Church  v. 
Gilman,  15  Wend.  656.  These  cases  also  show  that  the 
deed  takes  effect  from  the  first  delivery,  no  matter  when  it 
comes  to  the  hands  of  the  grantee,  or  even  if  it  never  does. 
No  particular  form  or  ceremony  is  necessary  to  constitute  a 
delivery.  It  may  be  by  acts  without  words,  or  by  words 
without  acts,  or  by  both.     Any  thing  which  clearly  manifests 
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the  intention  of  the  grantor,  and  the  person  to  whom  it  is 
delivered,  that  the  deed  shall  presently  become  operative  and 
effectual ;  that  the  grantor  loses  all  control  over  it,  and  that 
by  it  the  grantee  is  to  become  possessed  of  the  estate,  con- 
stitutes a  sufficient  delivery.  The  very  essence  of  the 
delivery  is  the  intention  of  the  party.  If,  then,  it  shall  be 
found  that  George  Bryan  executed  and  delivered  this  deed 
to  his  son,  Nicholas  Bryan,  the  father  of  Mary  Jane,  intend- 
ing thereby  to  give  her  the  land ;  that  she  should  thereby 
become  the  object  of  his  bounty,  there  was  a  sufficient  de- 
livery, and  no  subsequent  act  or  omicsion.  either  of  her 
father  or  grandfather,  could  deprive  her  of  it.  But  if,  on  the 
other  hand,  he  merely  placed  the  paper  in  the  hands  of  his 
son,  as  a  convenient  place  of  deposit,  still  intending  to 
retain  control  over  it  himself,  and  deliver  it  or  not  as  he 
should  subsequently  think  best,  then  there  was  no  delivery 
and  he  still  retained  the  title. 

Taking  the  whole  case  together,  it  is  to  ray  mind  exceed- 
ingly clear,  that  the  old  gentleman  had  selected  his  grand- 
daughter as  the  object  of  his  bounty;  that  he  had  selected 
this  land  as  a  proper  settlement  upon  her,  and  that  with  a 
view  of  executing  that  purpose,  he  made  tliis  deed  and  de- 
livered it  to  her  father,  as  her  natural  guardian,  to  be 
retained  by  him  for  her  till  she  should  arrive  at  sufficient  dis- 
cretion to  keep  and  take  care  of  it  herself.  It  appears  to  me 
that  the  evidence,  both  of  the  complainants  and  defendants, 
establishes  this  most  conclusively. 

Although  the  record  in  this  case  is  very  voluminous,  yet 
all  that  is  material  is  contained  in  a  very  small  compass.  In 
the  bill  the  complainant  seeks  to  avoid  the  natural  presump- 
tion, that  the  deed  was  delivered  to  Nicholas  Bryan,  for  the 
use  and  benefit  of  his  daughter,  by  insisting  that  he  had  been 
for  many  years  the  agent  of  the  grantor,  and  as  such,  had 
entered  this  land,  and,  as  his  tenant,  had  occupied  and  im- 
proved it,  and  hence  seeks  to  raise  the  presumption,  that  as 
his  agent,  also,  he  had  received  this  deed,  and  not  as  the 
agent  of  his  daughter.  But  when  we  remember  that  the 
statements  of  the  bill  are  not  evidence,  and  that  the  answer 
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of  Nicholas  JBryan  is  not  evidence  as  against  the  other  de- 
fendants, there  is  not  a  shadow  of  proof  left  tending  to 
establish  this  agency,  upon  which  so  much  reliance  is  had. 
Some  reliance  is  also  placed  on  the  testimony  of  Eliza  C. 
Taylor,  who  testifies,  that  she  knew  of  said  deeds  about  the 
time  they  were  made,  and  often  heard  her  grandfather, 
George  Bryan,  and  her  father,  IS'icholas  Bryan,  about  the 
time  and  since,  say  that  said  deeds  were  put  into  N.  Bryan's 
possession,  to  be  delivered  by  him  at  his  pleasure.  It  is  not 
what  the  grantor  said  about  the  time,  or  since  the  delivery 
of  the  deed,  that  can  effect  its  validity  one  way  or  the  other, 
for  if  the  deed  once  took  effect  it  was  beyond  the  power  of 
the  grantor  to  destroy  its  validity.  Villers  v.  Beaumont, 
1  Vern.  100;  Ball  v.  Newton,  lb.  464.  The  only  question 
is,  then,  what  was  the  intention  of  the  grantor  at  the  very 
time  he  parted  with  the  deed,  and  what  he  said  about  that 
time,  cannot  be  considered  as  evidence  at  all,  unless  it  may 
be  thought  to  throw  some  light  upon  his  intention  at  the  time 
the  deed  passed  from  his  hands.  But  admitting  that  the  ex- 
pressions heard  by  Mrs.  Taylor  expressed  correctly  his  inten- 
tion at  the  time  he  delivered  the  deed,  still  it  in  no  wise 
helps  the  complainants'  case.  The  statement  is,  that  the 
deeds  were  put  into  the  hands  of  Nicholas  Bryan,  to  be  by 
him  delivered  to  his  children,  the  gi-antees  in  the  deeds,  at 
his  pleasure.  From  this  we  learn  distinctly,  that  the  deeds 
passed  from  the  hands  of  the  grantor,  with  the  intention  that 
they  should  pass  into  the  hands  of  the  grantees  at  such  time 
as  their  father  should  see  fit  to  place  them  there,  but  clearly 
at  some  time  at  any  rate.  It  is  clear  that  they  passed  beyond 
the  control  of  the  grantor,  and  depended  in  no  way  upon 
any  act  or  volition  of  his  to  give  them  validity.  It  is  manifest 
that  they  were  placed  in  the  hands  of  the  father  of  the  chil- 
dren, as  the  most  fit  and  proper  person  to  have  their  cus- 
tody, until  in  his  judgment,  they  were  old  enough  to  take 
care  of  themselves.  It  seems  to  me  that  such  is  the  most 
natural  and  probable  construction  of  the  expression,  "  to  be 
delivered  by  him  at  his  pleasure."  Besides,  there  is  other 
evidence  evincing  the   intention  of  the  grantor  to  create  an 
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estate  presently  in  the  hands  of  the  grantees.  Thomas  Pet- 
tus,  the  son-in-law  of  the  complainant,  says,  that  about  the 
time  the  deeds  were  being  made  to  the  children  of  Nicholas 
Bryan,  the  complainant  told  him  when  he  was  going  to  town, 
that  he  was  going  to  make  deeds  to  the  children  of  Nicholas 
Bryan,  and  when  he  had  returned,  he  said  he  had  made  such 
deeds.  Mrs.  Pettus,  the  daughter  of  the  complainant,  states 
substantially  the  same;  in  this,  the  intention  of  the  com- 
plainant to  convey  the  lands  to  Mary  Jane  and  his  other 
grandchildren,  without  any  sort  of  reservation.  In  the  for- 
cible language  of  the  counsel,  it  is  clear  that  George  Bryan 
intended  to  vest  the  title  in  Mary  Jane  and  to  intrust  the 
muniment  of  title  with  her  father.  His  son's  pleasure 
was  not  to  be  exercised  in  regard  to  whether  the  title  should 
vest  in  the  infant  grantee  or  not,  but  only  as  to  the  most 
proper  time  when  the  evidence  of  that  title  should  be  de- 
livered to  her. 

It  must  be  remembered,  that  the  law  presumes  miuch  more 
in  favor  of  the  delivery  of  deeds  in  case  of  voluntary  settle- 
ments, especially  when  made  to  infants,  than  it  does  in  ordi- 
nary cases  of  bargain  and  sale.     The  same  degree  of  formality 
is  never  required,  on  account  of  the  great  degree  of  confi- 
dence which  the  parties  are  presumed  to  have  in  each  other, 
and  the  inability  of  the  grantee,  frequently,  to  take  care  of 
his  own  interests.     The  presumption  of  law  is  in  favor  of  the 
delivery,  and  the  burden  of  proof  is  on  the  grantor  to  show 
clearly  that  there   was  no  delivery.     It  was   so  adjuged  by 
Chancellor  Kent,  in  the  case  of  Souverhye  v.  Arden,,  1  Johns. 
'Ch.  E,.  256,  where  he  says:     "A  voluntary  settlement  fairly 
made,  is  always  binding  in  equity  upon  the  grantor,  unless 
there  be  a  clear  and  decisive  proof  that  he  never  parted,  or 
intended  to  part  with  the  possession  of  the  deed,  and  even  if 
he  retains  it,  the  weight  of  authority  is  decidedly  in  favor  of 
its  validity,  unless  there  be  other  circumstances  besides  the 
mere  fact  of  his  retaining  it,  to  show  that  it  was  not  intended 
to  be  absolute."     And  in  support  of  this  latter  proposition, 
he  cites,  among  others,  the  cases  of  Clavering  v.  Clavering, 
2  Yern.  473 ;  Broughton  v.  Broughton,  1  Atkins,  625 ;  John- 
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son  V.  Smith,  1  Yes.  314.  which,  upon  examination,  will  be 
found  fully  to  sustain  him.  So,  also,  in  the  case  of  Bunn  v. 
Winthrop,  1  Johns.  Ch.  R.  336.  The  Chancellor  says  :  "  The 
instrument  is  good  as  a  voluntary  settlement,  though  retained 
by  the  grantor  in  his  possession  until  his  death.  There  was 
no  act  of  his,  either  at  the  time  or  subsequent  to  the  execu- 
tion of  the  deed,  which  denoted  an  intention  contrary  to  that 
appearing  on  the  face  of  the  deed." 

The  case  before  us  is  much  stronger  than  is  necessary  to 
bring  it  within  these  principles.  Taking  all  of  the  circum- 
stances of  the  case  together,  the  object  which  the  grantor 
had  in  view,  the  age  of  the  grantee,  who,  I  infer  from  the 
whole  case,  was  still  quite  young,  and  the  relationship  exist- 
ing between  all  the  parties,  the  mind  is  constrained  to  the 
conclusion,  that  the  deed  was  delivered  by  George  Bryan  to 
his  son  Nicholas,  who  was  the  father  of  Mary  Jane,  for  her 
use  and  benefit,  and  that  thereby  an  estate  was  created  pre- 
sently in  her. 

The  complainants  were  not  entitled  to  the  relief  sought 
for  in  their  bill,  and  it  was,  thereibre,  properly  dismissed  by 
the  Court  below. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 

VOL.  VII.  72 
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Geokge  W.  Waters  et  al.^  appellants,  v.  Ebenezer  Simpson 
et  al.^  County  Commissioners  of  Pope  County,  appellees. 

Appeal  from  Pope. 

The  County  Commissioners,  in  December,  1838,  loaned  to  an  individual  a 
portion  of  the  Internal  Improvement  Fund,  on  twelve  months,  with 
twelve  per  cent  interest,  and  took  his  note  with  security.  At  their  March 
term,  1839,  theCounty  Commissioners  directed  an  order  entered  to  the 
effect,  that  the  loans  previously  made  should  be  extended  to  the  4th  day 
of  March,  1841,  on  the  condition  that  the  borrowers  should  keep  the 
county  secure  in  the  payment  of  the  notes  and  pay  the  interest  annually. 
The  note  was  sued  in  March,  1845,  and  the  securities  only  were  served. 
They  filed  several  pleas  setting  forth  in  substance,  ^rs<,  that  the  loan  was 
unauthorized,  and,  therefore,  that  the  note  was  made  without  any  good 
or  valuable  consideration  ;  secondly,  that  the  note  was  paid  ;  thirdly,  that 
the  order  of  the  March  term,  1839,  was  made  without  their  knowledge  or 
assent,  and  that  their  principal  had  complied  with  the  order,  by  which 
they  were  released  and  discharged  ;  and  fov.ftlily,  the  same,  and  also, 
that  their  principal  had  become  insolvent,  &c.  The  second  plea  was  re- 
plied to,  and  a  demurrer  interposed  to  the  others,  which  was  sustained, 
and  the  defendants  abided  thereby.  The  Court  then,  without  noticing 
the  second  plea,  rendered  a  judgment  by-  nil  didt :  Held,  that  the  first, 
third  and  fourth  pleas  w^ere  bad,  the  County  Commissioners'  Court  being 
authorized  to  make  the  loan,  and  the  order  of  postponement  not  being 
a  contract  binding  on  them  :  Held,  also,  that  there  being  a  replication 
to  the  second  plea,  and  no  similiter  added,  the  Circuit  Court  was  not 
bound  to  notice  the  plea,  no  issue  having  been  made. 

It  is  a  well  established  principle  of  law,  that  the  contract  of  a  surety  is  to 
be  construed  strictly,  and  he  is  not  to  be  held  responsible  beyond  the  pre- 
cise terms  of  his  undertaking.  His  risk  is  not  to  be  increased,  or  his  re- 
sponsibility extended  without  his  assent. 

A  binding  agreement  between  the  creditor  and  the  principal  debtor,  which 
materially  changes  the  terms  of  the  original  contract,  and  to  which  the 
surety  has  not  expressly  or  tacitly  consented,  will  discharge  the  surety 
both  at  Law^  in  Equity.  It  is  not  material  whether  the  surety  has  been 
damnified  or  not ;  a  new  contract  has  been  made,  and  he  is  absolved  from 
all  liability. 

In  order  to  discharge  a  surety,  by  reason  of  an  extension  having  been  giv- 
en to  the  principal,  the  agreement  must  be  founded  on  a  good  considera- 
tion, and  binding  in  law  on  the  parties  to  it.  But  a  promise  to  give  a 
further  day  of  payment,  which  is  not  based  upon  some  new  and  adequate 
consideration,  is  a  mere  nudum  pactum,  not  precluding  the  creditor  from 
suing  the  principal.  The  right  of  the  creditor  to  prosecute  the  debtor 
must  be  suspended  by  the  new  contract. 

After  judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed  ;  so, 
also,  the  want  of  a  similiter  is  aided  after  a  verdict,    {a) 

Debt  in  the  Pope  Circuit  Court,  brought  by  the  appellees 
against  the  appellants.  The  cause  was  heard  at  the  May 
term,  1845,  before  the  Hon.  Gustavus  P.  Koerner,  on  demur- 
Co)  Granger  v.  Warrington,  3  Gil.  R.  306  ;  Pearl  v.  Wilman,  2d.  326  ;  Furness  v.  Wil- 
liams, 11  111.  R.  327  ;  Adams  v.  Neely,  15  111.  R.  380  ;  McCulley  v.  Silverburg,  18  111.  R. 
307 ;  Walker  v.  Armour,  22  111.  R.  659  ;  Davis  t.  Ransom,  26  111.  R.  106. 
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rer  to  pleas.  The  demurrer  was  sustained,  and  the  defend- 
ants abiding  by  the  demurrer,  judgment  by  nil  dicit  "v^ias  ren- 
dered by  the  Court  for  $112  debt,  and  $60.10  damages. 

The  substance  of  the  pleas  is  briefly  stated  by  the  Court 
in  their  Opinion. 

D.  J.  Baker^  for  the  appellants. 

1.  A  final  judgment  for  the  deb't  sued  for  cannot  be  ren- 
dered in  favor  of  the  plaintiff  upon  sustaining  a  demurrer  to 
some  of  the  pleas  of  the  defendants,  without  first  disposing 
of  the  issue  of  fact  joined  upon  the  other  plea  filed  by  ,them. 
Lyon  V.  Barney,  1  Scam.  SST. 

2.  An  agreement  between  the  payees  of  the  note  or  ob- 
ligation sued  on  in  this  case,  and  Thompson,  the  prmcipal 
in  the  same,  whereby  further  time  than  the  note  specified 
was  given  to  the  principal  for  the  payment  thereof,  without 
the  consent  of  his  sureties,  operates  to  release  them  from 
their  obligation  to  pay.  Chitty  on  Bills,  408,  n  [m] ;  do.  410, 
n  [w] ;  2  Bos.  &  Pul.  61. 

Contract  of  surety  is  to  be  construed  strictly,  and  the  lia- 
bility is  not  to  be  extended  beyond  the  terms  of  the  contract. 
Miller  v.  Stewart,  5  Peters'  Cond.  R.  72Y. 

If  a  creditor,  without  the  knowledge  and  consent  of  the 
surety,  expressly  or  tacitly  yielded,  give  time  to  the  princi- 
pal by  enlarging  the  credit  beyond  the  period  mentioned  in 
the  contract,  the  surety  in  the  bond,  or  other  instrument,  is 
discharged  both  at  Law  and  in  Equity.     1  Peters'  Dig  379. 

J.  C.  Conkling,  for  the  appellees. 

Mere  delay  to  prosecute  does  not  release  the  surety.  Hunfs 
JEhi'r  v.  Bridgham,  2  Pick.  582 ;  Oxford  Bank  v.  Lewis,  8 
do.  458  ;  Blackstone  Bank  v.  Llill,  10  do.  129 ;  Fulton  v. 
Mathews,  15  Johns.  433. 

There  must  be  a  consideration  for  the  contract  to  delay. 
Gahn  V.  Niemcemicz,  11  "Wend.  319. 

If  no  new  security  be  given  requiring  a  new  remedy,  the 
contract  is  not  varied,  arid  the  delay  is  gratuitous.     lb. 

New  agreement  to  pay  interest  creates  no  additional  obii- 
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gation.  Reynolds  v.  Warrl^  2  Wend.  504 ;  Fahodie  v.  King^ 
12  Johns.  426. 

If  creditor  neglect  to  sne,  the  statute  points  out  the 
remedy.     1  Blackf.  393  ;  Fulton  v.  Matheivs,  15  Johns.  433. 

Similiter  should  have  been  added  by  defendant  to  the  repli- 
cation; by  not  doing  so,  he  abandons  his  plea.  Earle  y.Hall, 
22  Pick.  {('2. 

The  loan  was  not  illegal.  Laws  of  1838-9,  119,  120;  1844-5, 
50 ;  Kitchens  v.  Co.  Coin'rsof  Greene  Co.,  4  Scam.  485. 

Legal  interest  was  in  plaintiffs.  Manlove  v.  MoHatton,  4 
Scam.  96. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  By  virtue  of  the  fifteenth  paragraph  of  the 
eighteenth  section  of  the  "  Act  to  establish  and  maintain  a 
general  system  of  Internal  Imjprovement^''  approved  Feb- 
ruary 27th,  1837,  the  county  of  Pope  became  entitled  to, 
and  received  a  portion  of  the  sum  of  $200,000  appropriated 
therein.  By  the  direction  of  the  County  Commissioners' 
Court,  this  fund  was  loaned  out  on  personal  security  for  the 
term  of  one  year,  at  an  interest  of  twelve  per  centum  per 
annum.  On  the  24th  of  November,  1824,  Thomas  H.  Thomp- 
son borrowed  $100,  and  gave  his  note,  with  Waters,  Read, 
and  Freeman,  as  securities,  to  the  County  Commissioners, 
for  the  sum  of  $112,  payable  in  twelve  months,  and  bearing 
interest  after  maturity  at  the  rate  of  twelve  per  centum  per 
annum.  At  the  March  term  1839,  of  the  County  Commis- 
sioners' Court,  an  order  was  made  and  entered  on  its  records 
to  the  effect,  that  the  loans  previously  made  should  be  ex- 
tended to  the  4th  of  March,  1841,  on  the  condition  that  the 
borrowers  should  keep  the  county  secure  in  the  payment  of 
the  notes,  and  should  pay  the  interest  annually.  In  March, 
'1845,  the  County  Commissioners  commenced  an  action  of 
debt  against  Thompson  and  his  securities.  The  declaration 
was  on  the  note  before  mentioned.  The  securities  were 
also    served    with    process.     They   pleaded,   first.,    that  the 

Wilson,  C.  J.,  did  not  sit  in  this  case. 
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loan  was  made  without  authority  of  law,  and,  therefore,  the 
note  was  made  and  executed  without  any  good  or  vahiable 
consideration ;  second,  payment  of  the  note,  concluding  with 
a  veritication  ;  third,  that  the  order  of  March  term  1839,  was 
made  without  their  knowledge  or  consent,  and  that  Thomp- 
son, without  their  knowledge  or  consent,  availed  himself  of, 
and  complied  with  the  terms  and  conditions  of  the  order,  to 
which  the  County  Commissioners  assented,  and  therefore 
they  were  released  and  disch^irged  ;  and,  fourth,  substan- 
tially as  in  the  third  plea,  with  the  additional  averment,  that 
Thompson  had  become  insolvent.  There  was  a  replication 
to  the  second  plea,  concluding  to  the  country,  to  which  no 
similiter  was  added  by  the  defendants.  The  Court  sustained 
a  demurer  to  the  first,  third,  and  fourth  pleas,  and  the  de- 
fendants abided  thereby.  Thereupon,  without  noticing  the 
second  plea,  the  Court  rendered  judgment  by  nil  dicit, 
against  the  defendants  for  the  debt,  $112,  and  $60.10  dam- 
ages, by  the  clerk  assessed.  The  defendants  prosecuted  an 
appeal  to  this  Court,  and  they  now  assign  for  error,  the  de- 
cision of  the  Circuit  Court  sustaining  the  demurrer  to  the  first, 
third,  and  fourth  pleas. 

The  defence  interposed  by  the  first  plea  cannot  be  sus- 
tained. The  County  Commissioners  had  the  power  to  loan 
the  fund,  and  take  security  for  its  payment.  This  was  a 
matter  of  discretion  on  their  part,  and  there  is  no  just  or 
valid  objection  to  the  manner  in  which  it  was  exercised. 
This  question  was  directly  settled  by  this  Court  in  the  case 
of  Kitchens  v.  Greene  Co.,  4  Scam.  485,  and  we  are  en- 
tirely satisfied  with  the  principles  of  that  decision. 

The  third  and  fourth  pleas  are  in  substance  alike,  and 
intended  to  present  one  and  the  same  defence,  and  both  will 
be  considered  together.  It  is  insisted,  that  these  pleas  show 
a  valid  and  operative  agreement  between  the  county  and. 
Thompson,  by  which  the  time  for  the  payment  of  the  note 
was  postponed  beyond  the  perioC  fixed,  when  the  note  was 
executed  and  the  securities  incurred  their  responsibility.  If 
this  position  be  correct,  the  conclusion  contended  for  is  inev- 
itable, and  the  defence  must  be  sustained.     It  is  a  well  estab- 
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lished  principle  of  the  law,  that  the  contract  of  a  surety  is 
to  be  construed  strictly,  and  he  is  not  to  be  held  responsible 
beyond  the  precise  terms  of  his  undertaking.     His  risk  is  not 
to  be  increased   or   his   responsibility   extended  without  his 
assent.     The  creditor  is  not   permitted  to  vary  the  terms  of 
the  contract,  for  if  allowed  to  do  it   without  consulting  the 
surety  and  obtaining  his  consent,  he  might   thereby   add  to 
the  liability  and   increase  the  hazard.     A  binding  agreement 
between  the  creditor  and  the  principal  debtor,  which  mate- 
rially   changes   the  terms  of  the   original   contract,  and  to 
which  the  surety  has  not  expressly  or  tacitly   consented,  has 
the  effect  to  discharge  the  surety  both  at  law  and  in  equity. 
And  when  this  has  been  done.  Courts  will  not  stop  to  inquire 
whether  the  surety  has  been  damnified  or  not.     A  new  con- 
tract  has  been    made,  and  he  is  absolved  from  all  liability. 
This  doctrine   was  asserted   by   this    Court   in  the  cases  of 
Davis  V.    TJie   People^  1  Gilman,  419,  decided  at  the    last 
term,  and    The  People  v.  McHatton^  decided  at  the  present 
term,  and  has  been   repeatedly  recognized  by  the    highest 
judicial  tribunals  of  the  country,  {a)     It  is  not,  however,  every 
agreement  to  extend  the  time  of  payment,  which  will  produce 
this  result.     The  agreement  must  be  founded  on  a  good  consid- 
eration, and  binding  in  law  on  the  parties  to  it.     A  promise  to 
give  a  further  day  of  payment,  which  is  not  based  on  some  new 
and  adequate  consideration,  is  a  mere  nudum  pcbctum^  and  be- 
cause it  does  not  preclude  the  creditor  from  suing  the  j)nnci- 
pal,  the  surety  is  not  discharged.     The  agreement  must  be  of 
such  a  character,  that   the  creditor's   right   to  prosecute   the 
debtor  and  enforce  the  performance  of  the  contract  is  suspen- 
ded ;  such  that  the  debtor  may  take  advantage  of  by  way  of  de- 
fence, to  defeat   a  prosecution  instituted  on  the  original  con- 
tract in  violation  of  the  agreement.     Such  an  agreement  will 
release  the  surety,  for  while  it  suspends  tlie  right  of  action 
on  the  part  of  the  creditor,  it  equally  suspends  the   right  of 
the  surety  to  make  payment,  and  then  resort  to  his  principal 
for  indemnity.     Admitting  that  these  principles  must  govern 
us  in  the  decision  of  this  case,  we  proceed  to  inquire  whether 
the   allegations  of  the  pleas   present  an  available  defence. 

(o)  Warner  v.  Campbell.  26  111.  R.  286;  Flyn  v.  Mudd.  27  Ul.  K.  326;  Ward  v.  Stout 
32   111.   R.  410. 


DECEMBER  TERM  1845.  575 

Waters  et  al.  v.  Simpson  et  al. 

The  note  was  to  become  due  in  twelve  months,  and  if  not 
promptly  paid,  was  to  bear  the  highest  rate  of  interest 
allowed  by  the  law.  The  securities  bound  themselves  to 
pay  the  amount  of  the  note,  and  the  interest  which  might 
accrue  after  it  became  due.  On  the  default  of  Thompson 
lo  make  payment  at  the  expiration  of  the  year,  the  county 
had  an  undoubted  right  of  action  against  him  and  his  securi- 
ties, and  the  securities  the  reciprocal  right  to  release  them- 
selves by  paying  the  note,  and  making  the  pricipal  their 
debtor  for  money  paid  to  his  use.  It  is  contended,  that 
their  rights  were  alike  suspended  by  the  order  of  the  Com- 
missioners' Court,  made  between  the  date  and  maturity  of 
the  note.  The  order  per  se,  could  have  no  such  effect.  It 
was  not  a  contract,  but  a  mere  declaration,  subject  to  revo- 
cation at  the  pleasure  of  the  Court.  It  left  the  rights  and 
remedies  of  the  parties  unimpaired ;  the  county  had  still 
the  power  to  sue,  and  the  surety  the  right  to  pay.  At 
the  time  the  loans  were  made,  the  Commissioners  did  not 
contemplate  the  loaning  of  the  fund  for  a  longer  period  than 
one  year,  and  they  probably  then  intended  to  call  it  in  at  the 
expiration  of  the  year,  and  apply  it  directly  to  the  purjDOses 
for  which  it  was  granted  by  the  Legislature,  In  the  mean 
time,  they  became  convinced  it  would  be  more  conducive 
to  the  interests  of  the  county,  to  continue  to  loan  the  fund, 
and  expend  the  income  on  the  objects  designated  by  the 
grant.  The  order,  no  doubt,  was  intended  by  them  as  a 
public  expression  of  this  opinion,  and  an  official  declara- 
tion for  the  guidance  and  direction  of  the  agents  specially 
charged  with  the  loaning  and  receiving  of  the  fund,  and  the 
eafe  keeping  of  the  securities.  As  the  fund  was  to  be  kept 
out  on  interest,  the  Commissioners  were  willing  that  those 
who  had  borrowed  it  should  continue  to  retain  it,  so  long  as 
the  interest  should  be  punctually  paid,  and  the  ultimate  pay- 
ment of  the  debt  should  not  be  hazarded.  Where  this  was 
the  case,  there  could  be  no  reason  for  insisting  on  prompt 
payment  of  the  obligation,  for  if  collected,  the  proceeds 
would  again  be  loaned.  The  sole  objects  of  the  Commis-- 
sioners  were  to  keep  the  fund  secure  from  loss,  and  be  in  the 
receipt  of   the    accruing  interest;  and    while  these  objects 
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were  attained,  it  was  a  matter  of  indifference  who  were  the 
debtors  to  the  fund.  Notwithstanding  this  order  the  Com- 
missioners reversed  an  absohite  control  over  the  loans.  If 
the  interest  was  not  paid,  or  the  debt  became  insecure,  the 
county  was  at  full  liberty  to  institute  proceedings  for  the  ful- 
fillment of  the  contract.  This  case  differs  essentially  from 
the  cases  before  referred  to.  In  those  cases  the  Legislature, 
by  express  laws,  extended  the  time  for  payment  beyond  the 
period  provided  for  when  the  obligations  were  executed  by 
the  sureties.  The  laws  were  binding  on  the  State,  and  pro- 
hibited the  officers  charged  with  the  superintendence  of  the 
revenue,  from  instituting  proceedings  against  the  collectors 
till  the  extension  had  expired.  There  is  nothing  on  the  face 
of  the  pleas,  which,  in  the  opinion  of  the  Court,  shows  that 
any  binding  agreement  was  made  between  the  Commis- 
sioners and  Thompson  respecting  the  payment  of  the  note. 
They  simply  allege  that  Thompson  accepted  of  the  condi- 
tions of  the  order,  and  complied  with  them.  It  is  difficult  to 
determine  what  was  intended  by  these  general  allegations. 
This  is  left  to  conjecture.  The  quo  modo  of  the  compliance 
should  have  been  stated.  It  is  very  clear  that  no  binding 
contract  could  grow"  out  of  the  payment  of  the  interest.  The 
note  already  bore  interest,  and  the  rate  could  not  be  in- 
creased. The  payment  of  the  interest  would  be  doing  nothing 
more  than  was  required  of  the  principal  and  sureties  by  the 
original  contract.  This  would  not  be  a  sufficient  consid- 
eration to  support  a  promise  to  forbear  the  collection  of  the 
note.  Such  a  promise  would  be  a  mere  gratuity,  and  could 
not  be  enforced.  On  this  point  the  authorities  are  abundant. 
Pabodie  v.  King,l'2  Johns.  426 ;  Pulton  v.  Mathews,  15  do. 
433 ;  Oxford  Bank  v.  Lewis,  8  Pick.  458 ;  Reynolds  v. 
Wa7xl,  5  Wend.  501 ;  Gahn   Niennceioicz,  11  do.  312.     {a) 

The  giving  of  additional  security  by  the  principal,  might 
be  a  good  consideration  to  sustain  an  agreement  to  extend 
the  time  for  payment.  The  pleas  both  fail  to  aver  that  this 
was  done.  It  is  not  a  fair  inference  from  the  allegations  of 
the  pleas,  but  the  inference  rather  is,  that  the  Commissioners 
were  satisfied  with  the  contract  as  it  stood,  and,  therefore, 
failed  to    require    fmther    security.     If  fresh   security   was 

(a)    Gardner  y.  Watson,  13  ni.  R.  362. 
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accepted,  and  in  consequence  thereof,  further  forbearance 
of  the  debt  was  given,  the  pleas  should  have  stated  it  spe- 
cifically. 

The  note  was  made  payable  to  one  set  of  Commissioners, 
and  the  suit  was  brought  in  the  names  of  their  successors  in 
office,  who  do  not  aver  in  the  declaration  that  the  note  was 
indorsed  to  them.  This  was  assigned  for  error.  It  was, 
however,  abandoned  on  the  argument,  and  we  are  not  called 
071  to  decide  whether  the  suit  was  properly  brought  in  the 
names  of  the  appellees.  Again,  it  is  assigned  for  error,  that 
the  judgment  is  not  only  against  the  securities,  but  against 
Thompson,  who  was  not  served  with  process,  and  who  did 
not  submit  his  person  to  the  jurisdiction  of  the  Court.  An 
inspection  of  the  record  does  not  sustain  this  assignment  of 
error.  The  record  shows  that  the  judgment  was  only  ren- 
dered against  the  parties  who  had  pleaded. 

It  is  also  assigned  for  error,  that  the  Court  erred  in  ren- 
dering judgment  before  disposing  of  the  issue  on  the  second 
plea.  There  was,  technically,  n  >  issue  on  that  plea.  The 
plaintiffs  in  their  replication  tendered  an  issue,  and  ex- 
pressed their  willingness  to  submit  the  question  of  payment 
to  the  jury,  and  it  was  then  the  duty  of  the  defendants  to 
have  made  it  complete  by  adding  the  similiter.  Until  the 
similiter  was  added,  the  Court  was  not  bound  to  notice  the 
plea.  After  judgment  on  demurrer,  a  rejoinder  in  demurrer, 
will  be  presumed,  Wilcox  v.  Woods^  3  Scam.  51.  So  the 
want  of  a  similiter  is  aided  after  verdict.  Says  v.  McKee, 
2  Blackf.  11.  But  these  intendments  are  in  favor  of  the 
judgment  of  the  inferior  Court.  When  objections  of  this 
character  are  interposed  by  the  party  who  has  caused  the 
omission,  we  think  a  different  rule  should  be  adopted.  To 
sustain  this  error  and  reverse  the  judgment,  would  be  to 
allow  the  defendants  to  take  advantage  of  their  own  wrong,  a 
thing  the  law  abhors.  On  a  review  of  the  whole  case,  we  do 
not  hesitate  to  affirm  the  judgment  of  the  Circuit  Court. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 
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John    Baxter,    plaintiff   in    error,  v.  The   People  of  the 
State  of  Illinois,  defendant  in  error. 

Error  to  Rock  Island. 

On  an  indictment  for  murder,  the  accused  filed  his  affidavit  and  moved  for 
a  change  of  venue  out  of  the  county,  for  the  reason  that  the  minds  of  the 
people  of  the  county  were  prejudiced  against  him.  The  Court  ordered 
a  change  of  venue  to  a  county,  not  the  next  nearest  to  that  where  the 
indictment  was  found,  to  which  the  accused,  at  the  time,  objected.  He 
then  moved  for  a  change  out  of  the  Circuit,  alleging  in  his  affidavit  that 
the  Judge  was  prejudiced  against  him,  so  that  he  could  not  have  a  fair 
and  impartial  trial  before  him,  but  the  motion  was  overruled  :  Held^ 
that  the  Court  erred  in  ordering  a  change  of  venue  to  a  county  when 
there  were  nearer  counties,  and  that  all  the  subsequent  proceedings  in 
the  cause,  for  that  reason,  were  erroneous,  (a) 

By  the  Common  Law  rule,  it  is  competent  for  the  prosecution  to  estab- 
lish the  fact  of  a  conviction,  ^n'ma  /aa'e,  of  other  persons  jointly  indicted 
with  the  accused,  by  the  production  of  the  record  of  their  conviction. 

John  Baxter,  the  plaintiff  in  error, — together  with  John 
Long,  Aaron  Long,  ]iobert  Birch,  Granville  Young,  and 
William  Fox, — was  indicted  at  the  October  term  of  the  Rock 
Island  Circuit  Court,  1845,  for  the  murder  of  George  Dav- 
enport. On  his  arraignment  he  pleaded  "  not  guilty,"  and 
on  filing  the  proper  affidavit  required  by  statute,  moved  for 
a  change  of  venue  out  of  the  county.  The  Court  ordered  a 
change  of  venue  to  the  county  of  Carroll,  a  county  not  the 
next  nearest  to  Rock  Island,  to  which  the  accused  at  the 
time  objected.  The  Court  overruled  the  objection.  He 
then  filed  his  affidavit  in  due  form,  and  moved  for  a  change 
of  venue  out  of  the  Circuit,  which  motion  was  refused.  At 
the  Carroll  Circuit  Court,  the  cause  was  remanded  to,  and 
tried  in  Rock  Island  county,  on  motion  of  the  accused. 

John  Long,  Aaron  Long  and  Granville  Young  were  tried, 
convicted  and  executed.     Birch  and  Fox  were  not  then  tried. 

At  the  trial  the  record  of  such  conviction  was  introduced 
by  the  prosecution,  to  which  the  accused,  at  the  time,  object- 
ed, but  his  objection  was  overruled,  and  the  record  permit- 
ted to  be  read  to  the  jury.  The  jury  returned  a  verdict  of 
"  guilty ;"  whereupon  the  accused  entered  a  motion  for  a  new 
trial,  and  stated  several  causes  why  the   application  should 

(o)  Barrows  v.  People,  11  ni.  R.  121. 
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be  granted.  The  motion  was  overruled,  and  the  Court  ren- 
dered judgment  upon  the  verdict,  and  passed  sentence  of 
death  upon  the  accused. 

The  cause  was  taken  to  this  Court  by  writ  of  error,  when 
the  plaintiff  in  error  assigned  ten  causes  of  error,  which 
were  substantially  the  same  as  those  assigned  in  the  case  of 
McKinney  v.  The  People^  ante  540.  As  the  Court  in  their 
Opinion  passed  upon  two  of  those  causes  only,  the  remain- 
der will  not  be  recited  here. 

J.  B.  Wells,  J.  H.  Ralston,  and  C.  Gilman,  for  the  plaintiff 
in  error,  in  support  of  the  objection  to  the  change  of  venue, 
cited  Rev.  Stat.  528,  §  5,  which  requires  the  change  to  be 
made  to  the  next  nearest  county  to  that  where  the  cause  is 
pending.     Also,  Clark  v.  The  People,  1  Scam,  120. 

In  support  of  the  assignment  of  error  in  relation  to  the 
introduction  in  evidence  of  the  conviction  of  the  Longs  and 
Young,  they  cited  Kazer  v.  The  State,  5  Ohio,  172 ;  The  Peo- 
ples. BucMand,  13  Wend.  594;  Case  Y.Beeve,!^  Johns.  81 ; 
CammmwealthY.  Briggs,  7  Pick.  177;  Phillips'  Ev.  226,  331. 

J.  A.  McDougall,  Attorney  General,  and  O.  Peters,  for  the 
defendant  in  error,  to  remove  the  first  objection  of  the 
plaintiff  in  error,  contended  that  ic  was  waived  by  his  motion 
in  the  Carroll  Circuit  Court  to  remand  the  cause  to  the  Rock 
Island  Circuit  Court. 

As  to  the  second  objection,  the  record  of  the  proceedings 
in  the  Court  below  does  not  exhibit  the  entire  testimony, 
nor  does  it  state  the  object  for  which  the  record  was  intro- 
duced. It  was  competent  for  either  party  to  introduce 
the  record  for  some  purposes,  and,  as  the  Court  is  not  advised 
of  the  purpose  in  this  case,  they  cannot  suppose  it  to  have 
been  introduced  improperly. 

The  Opinion  of  the  Court  was  elivered  by 

Caton,  J.*     The  plaintiff  in  error  with  three  others  was 

*  WiLSOK,  C.  J.,  did  not  sit  in  this  case. 
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indicted  ibr  murder  at  the  last  October  term  of  the  Rock 
Island  Circuit  Court,  Baxter  filed  his  affidavit  in  the  usual 
form,  and  prayed  a  change  of  venue  out  of  the  county.  The 
Court  ordered  the  venue  to  be  changed  to  the  county  of 
Carroll,  which  does  not  join  Rock  Island,  no  objection  ap- 
pearing to  have  existed  to  any  of  the  adjoining  counties.  To 
this  order  the  defendant  objected,  and  took  an  exception. 
Tlie  defendant  having  objected  at  the  time  to  the  venue 
being  changed  to  Carroll,  when  there  were  nearer  counties 
to  which  no  objection  appears  to  have  existed,  the  Com-t 
erred  in  making  that  order.  Consequently,  all  the  subse- 
quent proceedings  in  the  cause  was  erroneous.  It  is,  there- 
fore, unnecessary  to  review  them  at  length.  The  judgment 
of  the  Circuit  Court  must  be  reversed,  and  the  cause  re- 
manded to  the  county  of  Rock  Island,  wdiere  it  properly 
belongs,  after  the  reversal  of  the  order  changing  the  venue 
to  Carroll  county.  That  order  being  reversed,  the  cause 
•will  stand  in  that  Court  precisely  as  if  no  order  had  ever  been 
made  on  that  motion,  and  the  defendant  may  press  that 
motion  to  another  decision,  or  withdraw  it  and  interpose 
another,  as  he  may  be  advised. 

As  the  question  may  arise  on  a  subsequent  trial,  it  may 
not  be  improper  for  us  to  express  an  opinion  upon  the  admis- 
sibility of  the  record  of  the  conviction  of  the  others  Math 
whom  the  defendant  was  indicted  for  the  murder.  We  think 
that  record  might  have  been  proper.  Under  our  statute,  an 
accessory  may  be  indicted  and  punished  as  principal,  and  in 
such  a  case  it  would  be  necessary  for  the  prosecution  to 
make  out  the  guilt  of  the  principal,  before  the  jury  could 
find  the  defendant  guilty  of  the  murder  by  being  accessory 
to  it.  In  such  a  case,  according  to  the  conmion  law  rule,  it 
would  be  competent  for  the  prosecution  to  establish  that  fact 
j)ri7na  facie  by  the  production  of  the  record  of  their  con- 
viction. 

Judgment  reversed. 
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William  Montgomery  ei  al.,  plaintiffs  in   error,   v.  Daniel 
B.  Bkown  et  al.j  defendants  in  error. 

Error  to  Cook. 

A  mortgagor,  with  various  other  persons  who  were  represented  in  a  bill  in 
chancery  for  the  foreclosure  of  a  mortgage,  as  claiming  an  interest  in  the 
premises  as  subsequent  purchasers,  judgment  creditors  or  incumbrancers, 
were  made  defendants.  A  decree  of  foreclosure  was  rendered  against  all 
of  the  defendants.  One  of  them  was  not  served  with  process :  HM,  that 
the  decree  against  him  was  erroneous.  As  to  two  others,  the  sheriff  returned 
that  he  had  made  service  on  them,  "by  leaving  a  copy  at  their  usual  place 
of  abode,  with  a  white  person  above  the  age  of  twenty,  and  informing 
him  of  the  contents:"  Held.,  that  this  service  was  insufficient,  the  statute 
requiring  it  to  be  made  by  delivering  a  copy  to  the  defendant,  or  by  leav- 
ing a  copy  at  his  usual  place  of  abode,  with  some  white  person  of  the  fam- 
ily above  the  age  of  ten  years,  and  informing  such  person  of  the  contents : 
held  further,  that  the  name  of  such  white  person  should  be  stated  in  the 
return  of  the  sheriff,  (a)  Five  others  were  served  "  by  reading  the  sum- 
mons to  them."  Three  of  them  appeared,  and  as  to  the  other  two  defend- 
ants, the  sheriff  was  permitted  to  aiiiend  liis  return  by  showing  due  ser- 
vice on  them:  S'fW,  that  the  voluntary  appearance  of  three  cured  the  de- 
fect of  service,  and  that  the  Court  could  permit  a  return  to  be  amended 
according  to  the  facts  of  the  case.  The  State  Bank  was  made  a  party, 
and  the  sheriff  made  return  that  he  had  served 'by  delivering  a  true  copy 
to  T.  M.,  and  the  Court  also  permitted  him  to  withdraw  the  summons, 
and  to  amend  the  same  out  of  Court,  by  adding  that  T.  M.  was  president 
of  the  State  Bank  of  Illinois:  Held.,  that  the  amendment  was  allowable, 
and  that  it  was  not  a  valid  objection  that  it  was  made  out  of  Court,  the 
sheriff  acting  under  the  responsibility  of  his  oath  of  office. 

A  decree  can  only  be  reversed  as  to  some  of  the  defendants  to  a  bill  in  clian- 
cery,  and  affirmed  as  to  others,  where  there  arc  several  matters  in  contro- 
versy, and  different  adjudications  are  necessary. 

It  is  one  of  the  cherished  objects  of  a  Court  of  Equity,  to  avoid  a  multiplici- 
ty of  action  concerning  the  same  subject  matter,  by  bringing  all  parties 
interested  before  it,  and  making  a  full  and  complete  settlement  between 
them  of  their  rights.  Hence  the  general  rule,  that  all  persons  ought  to 
be  made  parties,  whose  rights  or  interests  may  be  affected  by  the  decree, 
and  this  rule  is  especially  applicable  to  the  case  of  a  foreclosure,  where  a 
sale  of  the  mortgaged  premises  is  sought.  All  persons  interested  in  the 
equity  of  redemption  should  be  made  parties. 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c.,  filed  in 
the  Cook  Circuit  Court  by  the  defendants  in  error  against 
the  plaintiffs  in  error.  At  the  November  term  1839,  the 
Hon.  John  Pearson,  a  Circuit  Judge  under  the  prior  organ- 

(a)  Miller  v.  Mills,  29  111.  R.  431. 
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ization  of  the  Courts, — presiding,  the  bill  Vsas>  taken  as  con- 
fessed, and  the  premises  mentioned  in  the  mortgage  decreed  to 
be  sold,  &c. 

The  decision  of  the  cause  in  this  Court  was  based  upon 
defects  of  service,  the  mode  of  which  is  stated  by  the  Court 
in  their  Opinion. 

J.  Young  Scammon  and  J.  A.  McDougall,  for  the  plaintiffs 
in  error. 

There  was  no  service  on  Rogers,  one  of  the  defendants  to 
the  bill,  by  publication  or  otherwise ;  the  decree  against  him, 
therefore,  was  erroneous.  The  service  on  the  other  defend- 
ants was  insufBcient.  R.  L.  119,  §  4: ;  Townsend  v.  Griggs, 
2  Scam.  366  ;  BelUngall  v.  Gear,  3  do.  5T5. 

A  sheriff  may  be  permitted  to  amend  his  return,  in  some 
cases  according  to  the  facts.  In  this  case,  the  sheriff  was 
permitted  to  amend  contrary  to  the  facts. 

S.  T.  Logan,  for  the  defendants  in  error. 

It  is  not  expected  to  sustain  the  decree  as  to  Rogers,  as  he 
was  not  served  with  process. 

The  amendments  by  the  sheriff  were  within  the  discre- 
tion of  the  Circuit  Court,  and  not  ground  for  error.  The 
evidence,  on  which  they  were  permitted,  was  a  matter  for 
its  consideration.  It  was  to  decide  on  the  facts  of  the  case, 
and  the  affidavit  laid  a  proper  foundation  for  the  amend- 
ments. 

If  the  decree  is  to  be  reversed  for  want  of  service  on 
Rogers,  it  is  not  necessarily  reversed  as  to  the  others.  Only 
so  much  of  the  decree  as  is  erroneous  is  to  be  reversed. 
Such  is  the  law.  In  this  case,  the  interests  of  the  parties  are 
several.  It  was  not  necessary  to  a  decree  against  the  others 
that  Rogers  should  be  made  a  party.  It  was  a  decree  of  fore- 
closure, and  he  was  merely  a  judgment  creditor.  The  error  is 
only  to  his  prejudice. 

We  do  not  object  to  a  reversal  of  tlie  decree  as  far  as  all  of 
the  judgment  creditors  are  concerned. 
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The  Opinion  of  the  Court  was  delivered  by 

TuEAT,  J.*  This  was  a  bill  in  chancery,  filed  in  the  Cook 
Circuit  Court,  for  the  purpose  of  foreclosing  a  mortgage  exe- 
cuted by  William  Montgomery  to  D.  B.  &  N.  J.  Brown.  The 
mortgagor,  together  with  various  other  persons  who  are  rep- 
resented in  the  bill  as  claiming  an  interest  in  the]|^mortgaged 
premises,  as  subsequent  purchasers,  judgment  creditors,  or 
incumbrancers,  were  n^ade  defendants. 

Kogers,  one  of  the  defendants,  was  never  served  with  pro- 
cess. On  a  summons  issued  against  two  of  the  defendants,  the 
sheriff  of  Kane  county  made  the  following  return  :  "  Served 
on  William  M.  Plum  and  James  L.  Campbell,  by  leaving 
a  copy  at  their  usual  place  of  abode,  with  a  white  person 
above  the  age  of  twenty,  and  informing  him  of  the  contents." 
The  sheriff  of  Cook  county  returned  that  he  had  made  ser- 
vice on  the  defendants,  McClure,  Cook,  Botsford,  G.  S.  Hub- 
bard, and  H.  G.  Hubbard,  by  reading  the  summons  to  them. 
A  summons  was  issued  against  the  State  Bank  of  Illinois,  an- 
other defendant,  on  which  the  sheriff'  of  Sangamon  county 
made  return  of  service,  by  the  delivering  of  a  true  copy  to 
Thomas  Mather.  An  aflBdavit  was  filed,  showing  the  non-resi- 
dence of  the  remaining  defendants,  and  they  were  regularly 
notified  of  the  pendency  of  the  suit  by  publication.  None  of 
the  defendants  ever  appeared  or  answered  the  bill. 

At  the  November  term  1839,  the  bill  was  taken. pro  co-nfesso 
against  all  of  the  defendants,  and  a  decree  entered,  directing 
the  master  to  sell  the  mortgaged  premises,  to  pay  the  sum  of 
$13,270.83,  the  amount  found  due  on  the  mortgage.  At  the 
October  term  1840,  the  master  reported  the  sale  of  the  premises, 
and  the  execution  of  a  conveyance  to  the  purchaser. 

At  the  November  term  1843,  the  defendants,  Cook,  Bots- 
ford, and  G.  S.  Hubbard,  filed  their  written  stipulation,  waiv- 
ing the  defective  service  of  process  on  them.  During  the 
same  term,  the  Court  gave  the  sheriff'  of  Cook  county  leave 
to  amend  his  return  on  the  original  summons,  which  he  did, 
by  showing  due  service  on  the  defendants,. McClure  and  H. 
G.  Hubbard.     At  the  Api-il  term  1845,  leave  was  given  the 

*yonNG,  J.,  did  not  sit  iu  this  case. 
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sheriff  of  Sangamon  county  to  amend  his  return,  and  for  that 
purpose  the  summons  was  allowed  to  be  withdrawn  from  the 
files.  He  amended  the  return  by  adding  that  Thomas  Mather 
was  president  of  the  State  Bank  of  Illinois. 

The  defendants  prosecuted  a  writ  of  error  to  this  Court. 
The  principal  objection  taken  to  the  decree  of  the  Circuit 
Court  is,  the  want  of  proper  service  of  process  on  the  de- 
fendants. This  objection  is  decisive  as  to  the  defendant, 
Rogers.  There  is  no  pretence  of  service  on  him.  The  objec- 
tion is  also  valid  as  to  the  defendants,  Plum  and  Campbell. 
The  statute  requires  the  sheriff  to  make  service  of  a  sum- 
mons in  chancery,  by  delivering  a  copy  to  the  defendani,  or 
by  leaving  a  copy  at  his  usual  place  of  abode,  with  some 
white  person  of  the  family,  above  the  age  of  ten  years,  and 
informing  such  person  of  the  contents.  R.  L.  119  ;  Rev.  Stat.  94. 

According  to  the  decision  of  this  Court  in  the  case  of 
Townsend  v.  Griggs^  2  Scam.  366,  the  return  of  the  sheriff 
was  defective  in  not  stating  that  the  person  with  whom  he  left 
the  copy,  was  a  member  of  the  family  in  which  the  defendants 
resided.  We  are  now  inclined  to  go  further  and  say,  that  the 
name  of  the  person  should  be  stated  in  the  return.  Where  this 
is  done,  a  clue  is  furnished  the  defendant,  which  enables  him 
to  follow  up  the  officer's  conduct,  and  ascertain  at  once  the 
truth  of  the  return.  If  upon  inquiry  the  return  is  found  to  be 
false,  there  will  be  no  difficulty  in  enforcing  his  remedy  against 
the  sheriff. 

The  return  of  the  sheriff  of  Cook  was  also  defective.  The 
defect  was  subsequently  cured,  as  far  as  three  of  the  defend- 
ants were  concerned,  by  their  voluntary  waiver  of  the  ser- 
vice. The  service  on  the  defendants,  McClure,  H.  G.  Hub- 
bard and  the  State  Bank  of  Illinois,  was  made  good  by  the 
amended  returns  of  the  sheriffs.  In  was  insisted  on  the  ar- 
gument, that  the  Court  erred  in  permitting  the  sheriff  off 
Sangamon  to  amend  his  return,  without  appearing  before  the 
Court  and  making  the  amendment  under  its  direction.  We 
do  not  conceive  tins  to  be  the  necessary  practice.  If  the 
return  of  the  sheriff  is  alleged  to  be  defective,  it  is  the  duty 
of  the  Court  to  allow  him  to  amend  it,  and  for  that  purpose, 
when  convenience   requires  it,  to  permit  the  process  to  be 
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withdrawn.  It  is  the  duty  of  the  sheriff  to  amend  it  accord- 
ing to  the  facts  of  the  case.  In  doing  it,  howevei',  he  acts 
not  under  the  control  of  the  Court,  but  from  his  own  recol- 
lection, on  his  own  responsibility,  and  at  his  peril.  He  is  a 
sworn  officei',  charged  by  law  with  the  execution  of  process, 
and  his  return,  from  considerations  of  public  policy  and  con- 
venience, is  conclusive  between  the  parties.  If  he  makes  a 
false  return,  the  injured  party  has  a  perfect  remedy  against 
him.  {a)  The  defendants  were,  therefore,  all  properly  before 
the  Court  except  Rogers,  Plum  and  Campbell.  They  were 
not  legally  served  with  process,  and  of  course,  not  bound 
to  appear  to  the  action.     The  decree  as  to  them  is  erroneous. 

It  is  contended  by  the  complainants,  that  the  decree  may 
be  reversed  as  to  them,  and  affirmed  as  respects  the  other 
defendants. ~  To  this  it  ma}'"  be  answered,  that  the  decree  is 
a  joint  one,  granting  the  complainants  the  same  relief  against 
all  of  the  defendants.  It  is  not  like  the  case  where  several 
matters  are  in  controversy,  and  different  adjudications  are 
made  between  the  parties.  In  such  case,  the  Court  may  in- 
quire into  the  propriety  of  each  adjudication,  and  affirm  what 
is  right,  and  reverse  what  is  wrong.  Here,  the  question 
does  not  relate  to  the  merits  of  the  controversy,  but  to  the 
power  of  the  Court  to  hear  and  determine  them.  The  com- 
plainants having  made  these  persons  defendants,  the  Circuit 
Court  had  no  authority  to  hear  the  cause  until  they  were 
brought  before  it,  or  ceased  to  be  parties  by  the  dismissal  of 
the  bill  as  to  them.  This  Court  has  no  power  to  change  the 
parties  to  the  case,  as  it  would  most  certainly  do  by  pursuing 
the  course  suggested.  There  are  other  considerations  which 
forbid  it.  It  is  one  of  the  cherished  objects  of  a  Court  of 
Equity,  to  avoid  a  multiplicity  of  actions  concerning  the 
same  subject  matter,  by  bringing  all  of  the  parties  interested 
before  it,  and  making  a  full  and  complete  settlement  between 
them  of  their  respective  rights.  Hence  the  general  rule, 
that  all  persons  ought  to  be  made  parties,  whose  rights  or 
interests  may  be  affected  by  the  decree.  This  rule  is  es- 
pecially applicable  to  the  case  of  a  foreclosure,  where  a  sale 
of  the  mortgaged  premises  is  sought.  All  persons  having  an 
interest  in  the  equity  of  redemption,  and  in  the  distribution 

(«)  Morris  v.  Trustees,  &c.,  15  111.  R.  270 ;  Dunn  v.  Eodgers,  43  1\\.  R.  262. 
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of  the  surplus  are  highly  proper,  if  not  indispensable  par- 
ties. Such  are  subsequent  purchasers  and  incumbrancers; 
thej  are  entitled  to  redeem ;  they  have  the  right  to  show 
payment  of  the  mortgage,  or  any  other  matter  which  will 
lessen  the  amount  required  to  redeem,  or  increase  their  in- 
terest in  the  surplus.  If  a  sale  is  ordered,  the  surplus,  instead 
of  going  to  the  mortgagor,  should  be  applied,  in  the  first 
place,  to  the  extinguishment  of  their  liens.  If  the  mortgagor 
is  only  made  a  party,  the  surplus  will  be  paid  to  him,  and 
the  rights  of  purchasers  and  incumbrancers  may  be  thereby 
greatly  hazarded,  if  not  entirely  defeated.  If  a  part  only 
of  the  incumbrancers  are  made  parties,  the  surplus  may  be 
divided  among  them,  to  the  exclusion  of  the  rest  having  an 
equal  and  perhaps  a  prior  equity.  It  is  frequently  a  matter 
of  considerable  difficulty  to  correctly  determine  the  order  of 
payment  as  between  different  incumbrancers.  These  con- 
siderations show  the  great  propriety,  if  not  indispensable 
necessity,  in  requiring,  whenever  practicable,  all  subsequent 
purchasers  and  incumbrancers  to  be  made  parties  to  a  bill 
for  foreclosure,  and  furnish  the  strongest  reasons  why  Courts 
are  justified  in  refusing  to  determine  the  case,  till  they  are 
made  parties,  and  an  opportunity  afforded  them  of  asserting 
and  protecting  their  rights,  {a) 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs  ;  and 
the  cause  is  remanded  for  further  proceedings. 

Decree  reversed, 

(o)  Bradley  v.  Snyder,  14  111.  R.  265  and  note. 
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Asa  D.  Weight,  Probate  Justice  of  Menard  county,  for  the 
use,  &c.,  plaintiff  in  error,  v.  John  Bennett  et  at.,  de- 
fendants in  error. 

Error  to  Menard. 

Under  the  fifth  section  of  the  '■'■Act  to  provide  for  tJie  maintenance  of  illegiti- 
mate children,^''  approved  January  23d,  1827,  the  father,  after  entering 
into  the  bond  required  by  said  section,  may  demand,  and  is  entitled  to 
the  possession,  control  and  charge  of  the  child.  If  the  mother  refuses  to 
surrender  it,  he  is  discharged  from  his  liability  upon  the  bond,  so  long  as 
she  continues  to  refuse  ;  if  she  surrender  it,  the  father  is  not  required  to 
give  a  further  bond  ;  but  he  is  bound  for  its  maintenance,  support  and 
education  thereafter,  during  its  minority,  in  the  same  manner  as  though 
it  had  been  born  in  lawful  wedlock. 

By  the  Common  Law,  the  reputed  father  of  an  illegitimate  child  was  not 
entitled  to  its  custody  ;  but,  under  the  statute,  after  giving  the  requisite 
bond,  he  is  entitled  to  such  custody,     {a) 

Debt  in  the  Menard  Circuit  Court,  brought  by  the  plain- 
tiff in  error,  for  the  use  of  an  illegitimate  child  of  Jane  Da- 
vidson, against  Richard  E.  Bennett,  and  John  Bennett,  his 
security.  The  cause  came  on  to  be  heard  before  the  Hon. 
Samuel  H.  Treat,  at  the  June  term  1845,  upon  a  demurrer 
to  a  special  plea,  the  substance  of  which  is  set  forth  in  the 
Opinion  of  the  Court.  The  demurrer  was  overruled,  and  a 
judgment  entered  in  favor  of  the  defendant. 

T.  L.  Harris^  for  the  defendant  in  error. 

The  statute  requires  the  execution  of  a  bond  by  the  puta- 
tive father,  that  he  will  properly  support  and  maintain  the 
child,  before  he  has  any  right  to  demand  the  child.  R.  L.  336. 

That  such  is  the  proper  construction  of  the  statute  is  ev- 
ident from  the  object  of  laws  concerning  bastardy  to  protect 
the  public  from  the  expense  of  their  maintenance,  and  to 
compel  the  father  to  support  the  child.  Such  being  the  de- 
sign of  the  law,  it  must  be  construed  to  meet  the  end  in 
view.  1.  Black.  Com.  60,  61 ;  1  Kent.  Com.  462,  et  seq.  The 
statute  is  remedial  and  must  be  construed  to  meet  the  ob- 
jects intended.     1  Kent's  Com.  465. 

Giving  the  father  the  right   of  custody  of  the  child,  is  an 

(a)    See  Laws  1845,  p.  86,  Sec .  5. 
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infraction  of  the  Common  Law,  and  this  statute  must  be 
construed  strictly.  Rex  v.  Sojper^  5  Term  E.  278  ;  4  Taunt. 
509,  510. 

From  the  conditions  expressed  in  the  statute,  two  bonds 
must  have  been  contemplated,  and  such  is  clearly  the  spirit 
of  the  law.  Any  other  construction  is  fraught  with  injus- 
tice and  absurdity. 

A.  Lincoln^  for  the  defendants  in  error. 

Only  one  bond  is  necessary  under  the  statute.  A  puta- 
tive father  should  have  a  riglit  to  the  custody  of  the  child. 
The  rule  of  the  common  law,  it  is  admitted,  did  not  permit 
it,  but  we  are  to  be  governed  by  the  statute  in  this  case. 

The  Opinion  of  the  Court  was  delivered  by 

PuEPLE,  J.*  The  record  in  this  case  shows  that,  on  the 
itii  day  of  June,  A.  D.  1844,  Eichard  E.  Bennett  was  con- 
victed of  being  the  father  of  an  illegitimate  child  by  one  Jane 
Davidson,  and  was  adjudged  by  the  Court  to  pay  the  sum  of 
forty  dollars  annually  from   the  6th  day  of  I^ovembcr,  A.  D. 

1843,  for  the  period  of  seven  years,  for  the  support,  mainten- 
ance and  education  of  said  child.  That  he  entered  into  a 
bond  with  John  Bennett  as  his  security,  pursuant  to  the  5th 
section  of  the  Act  of  23d  January,  1827,  entitled  an  "  Act  to 
provide  for  the  maintenance  of  illegitimate  children,''''  in  the 
penal  sum  of  five  hundred  dollars.  The  declaration  charges 
the  non-payment  of  the  money,  according  to  the  terms  of 
the  bond  as  a  breach  of  the  condition  thereof. 

The  defendants  pleaded  that  on  the  8th  day  of  June,  A.  D. 

1844,  Eichard  E.  Bennett  demanded  of  Jane  Davidson,  the 
mother  of  the  child,  the  possession,  control,  and  charge  of  the 
child,  and  that  she  refused  to  surrender  it ;  and  that  before 
the  commencement  of  this  suit,  to  wit,  on  the  said  8th  day  of 
June,  1844,  they,  defendants,  tendered  the  plaintiif  $3.55, 
which  was  all  that  was  then  due  upon  the  said  bond.  ' 

To  this  plea  there  was  a  demurrer,    which  the  Court  over- 

*  Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton,  did  not  sit  in  this  case. 
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ruled,  and  rendered  judgment  in  bar  of  the  plaintiff's  action, 
and  this  decision  is  here  assigned  for  error. 

The  question  presented,  involves  the  construction  of  the 
section  of  the  Act  before  referred  to.  It  provides  that  "  the  de- 
fendant or  reputed  father,  (of  an  illegitimate  child,  after  con- 
viction,) shall  give  bond  and  security  for  the  due  and  faithful 
payment  of  such  sum  of  money  as  shall  be  ordered  to  be  paid 
by  the  said  Court,  which  shall  be  made  payable  quarter 
yearly  to  the  Judge  of  the  Court  of  Probate,  and  his  succes- 
sor in  office  for  the  county  in  which  the  prosecution  afore- 
said was  commenced,  and  the  same,  when  received  shall  be 
laid  out  and  appropriated  from  time  to  time  by  the  said  Judge, 
under  his  order  and  direction,  for  the  purposes  aforesaid ; 
provided  always  that  the  said  reputed  father,  after  giving 
bond  with  approved  security  to  the  Court  of  Probate,  in  the 
said  county,  conditioned  for  the  suitable  maintenance  of  any 
such  child,  for  the  term  aforesaid,  shall  be  permitted  to  take 
charge  and  have  the  control  of  said  child.  And  from  the  time 
of  said  father  taking  charge  of  such  child,  or  should  the  moth- 
er refuse  to  surrender  the  said  child  when  so  demanded  by 
the  said  father,  then,  and  from  thenceforth  the  said  father 
shall  be  released  and  discharged  from  the  payment  of  all 
such  sum  or  sums  of  money  as  may  thereafter  become  due 
against  the  said  father,  for  the  support,  maintenance  and 
education  of  any  such  child." 

A  prior  portion  of  the  same  section  provides  that  upon  con- 
viction, the  reputed  father  "shall  be  condemned  by  the  judg- 
ment of  the  said  Court,  to  pay  such  sum  of  money  not 
exceeding  fifty  dollars,  yearly,  for  seven  years,  as  in  the 
discretion  of  the  said  Court  may  seem  just  and  necessary  for 
the  support,  maintenance,  and  education  of  such  child." 

Now,  it  is  contended  by  the  plaintifi''s  counsel,  that  before 
the  reputed  father  can  demand  the  child,  and  thereby,  (if 
the  mother  refuses  to  surrender  it,)  release  himself  from  the 
obligations  of  the  bond  executed  to  the  Probate  Judge  (now 
Probate  Justice  of  the  Peace,)  under  the  order  and  direc- 
tion of,  and  pursuant  to  the  judgment  of  the  Court,  he  must 
execute  another   bond  with    security,  to  the  same  Court  of 
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Probate,  conditioned  for  the  suitable  maintenance  of  the  ille- 
gitimate child.  I  regret  tliat,  upon  a  careful  and  attentive 
consideration  of  the  law,  I  can  find  nothing  in  its  various  pro- 
visions to  warrant  this  construction,  and  am  reluctantly 
comj^elled  to  admit  that,  if  (lie  reputed  father  of  an  illegiti- 
mate child,  under  the  law  as  it  existed  at  the  time  of  the 
commencement  of  this  suit,  will  have  the  inhumanity,  in  its 
helpless  and  dependent  infancy,  to  demand  its  surrender  by 
the  mother,  the  law,  upon  her  refusal,  imposes  upon  him  no 
further  obligation  to  aid  in  its  maintenance  and  support,  at 
least  so  long  as  she  persists  in  her  refusal. 

The  bond  into  which  he  is  required  to  enter  by  the  judg- 
ment of  the  Court,  is  conditional,  for  the  support,  mainten- 
ance and  education  of  the  child  ;  and  the  proviso  of  the  Act, 
under  which  it  is  urged  that  the  second  bond  is  required  is, 
"  that  the  said  reputed  father,  after  giving  bond,  with  ap- 
proved security,  conditioned  for  the  suitable  maintenance  of 
such  child,  for  the  time  aforesaid ;"  evidently  referring  to  the 
bond  to  be  executed  upon  his  conviction,  "shall  be  permit- 
ted to  take  the  charge,  and  have  the  control  of  his  said 
child  ;"  and  that  from  the  time  of  taking  such  possession,  or  in 
case  of  refusal  to  surrender  it  by  the  mother,  "the  said  father 
shall  be  released  an'd  discharged  from  the  payment  of  all 
such  sum  or  sums  of  money  as  may  thereafter  become  due 
against  him  for  the  support,  maintenance,  and  education  of 
such  child."  The  law  is  plain,  and  admits  of  but  one  inter- 
pretation. But  one  bond  is  required.  If  this  be  given,  and 
the  child  unnaturall}^  and  unfeelingly  demanded,  it  must  be 
surrendered,  or  the  unfortunate  mother  must  struggle  with 
her  own  adversity  as  best  she  may. 

By  the  Common  Law,  the  reputed  father  was  not  entitled  to 
the  custody  of  his  illegitimate  children.  By  the  provisions 
of  our  statute,  under  the  circumstances  of  this  case,  he  is, 
and  we  are  clearly  of  opinion,  that  if  he  elect  in  such  cases 
to  take  them  into  his  care  and  charge,  he  would  thereafter 
during  their  minority  become  bound  for  their  maintenance, 
support  and  education,  in  the  same  manner  as  though  they 
had  been  born  in  lawful  wedlock.     That  he  thereby  acknowl 
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edges  them  as  his  own,  and  shall  not  afterM^ards  be  permit- 
ted to  deny  his  obligation  as  a  parent  to  his  offspring.  We 
hold  that  this  is  but  the  reasonable  intendment  of  the  law 
which  confers  upon  such  a  father  the  custody  of  his  children  ; 
and  that  the  Legislature  did  not  intend  that,  when  he  had 
once  thus  chosen  to  demand  it  of  the  mother,  that  his  duties 
towards  it  should  cease  at  the  expiration  of  the  period  of 
seven  years,  the  time  limited  in  his  bond  for  its  support,  and 
then  be  at  hberty  to  thrust  it  forth  upon  the  world's  charity, 
friendless  and  unprotected. 

The  judgment  of  the  Circuit  Court  in  this  case,  is  affirmed 
with  costs. 

Judgment  affirmed. 


Petee  W,  Bellingall,  appellant,  v.  Ha2>;nah  Duncan  et.  al., 

appellees. 

Appeal  froin    Jo  Daviess, 

A  party  prayed  for  a  change  of  venue  out  of  the  Circuit,  and  a  change 
was  ordered  on  the  conditions  that  he  should  pay  the  costs  attending  the 
same,  and  cause  the  papers  and  a  transcript  of  the  record  to  be  filed  in 
the  Circuit  Court  of  the  county  to  which  the  change  of  venue  was  or- 
dered, within  fifteen  days  before  the  first  day  of  the  next  term  thereof 
He  neglected  to  comply  with  the  terms,  and  on  affidavit  thereof  by  the 
opposite  party,  the  cause  was  ordered  to  be  reinstated  upon  the  docket 
of  the  Court,  and  the  cause  then  proceeded  to  trial  and  judgment :  Held, 
that  the  Court  had  no  authority  to  impose  on  the  party  the  performance 
of  those  acts,  as  conditions  precedent  to  the  change  of  venue  ;  that  the 
change  was  consummated  by  the  order  of  the  Coiirt,  and  that  the  party 
was  at  full  liberty  to  disregard  the  conditions ;  that  it  is  the  duty  of  the 
clerk,  exclusively,  to  issue  a  fee  bill  for  the  costs  of  the  change  of  venue 
against  the  petitioner  to  be  collected  in  the  ordinary  mode,  and  to  certify 
and  transmit  the  papers  and  record  to  the  Court  to  which  the  cause  is 
sent. 

Ejectment  in  the  Jo  Daviess  Circuit  Court,  originally 
brought  by  Samuel  C.  Duncan  against  the  plaintiff  in  error. 
During  the  progress  of  the  cause,  the  death  of  the  said  Dun- 
can was  suggested,  and  his  widow  and  heirs,  now  the  defend- 
ants in  error,  were  made  parties  to  the  suit. 
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Bellingall,  at  the  March  term  1845,  prayed  for  a  change  of 
venue  out  of  the  Circuit,  alleging  that  the  presiding  Judge, 
the  Hon.  Thomas  C.  Browne,  was  prejudiced  against  liim. 
The  petition  was  granted  on  terms,  which,  with  the  other 
proceedings  in  the  cause,  are  stated  in  the  Opinion  of  the 
Court. 

J.  Churchman  and  I.  P.  Stevens,  for  the  appellant. 

J.  B.  Thomas,  for  the  appellees. 

The  judgment  should  not  be  reversed  by  reason  of  any  of 
the  proceedings  consequent  upon  the  defendant's  aj^plication 
for  a  change  of  venue,  because 

1.  The  petition  and  affidavit  not  being  set  out  in  the 
bill  of  exceptions,  are  not  before  the  Court,  and  cannot  be 
looked  into.  Kimmel  v.  SchiiUs,  Bre.  129  ;  Yallandmghatn 
V.  Fellows,  1  Scam.  234 ;  Troy  v.  Reilley,  3  do.  260 ;  Omn- 
mings  v.  McKinney,  4  do.  60 ;  Hu-ff  v.  Gilhert,  4  Blackf  20 ; 
JByrd  v.  The  State,  1  Howard's  (Miss.)  li.  167;  Berry  v. 
Hale,  Ibid.  317;  Carmichael  v.  Browdie's  Adm^r,  4  do.  432; 
Grant  v.  The  Planter'' sBanli,  Ibid.  327, 

2.  It  does  not  appear  from  the  record  that  defendant  was 
entitled  to  a  change  of  venue,  and  therefore  this  Court  can- 
not say  that  there  was  error  in  vacating  the  order  allowing 
it.     Grant  v.  The  Planter"^ s  Bank,  4  Howard's  Miss.)  B.  327. 

3.  The  Court  may  in  its  discretion  legally  and  properly 
refuse  to  allow  a  change  of  venue  for  want  of  reasonable 
notice ;  a  fortiori,  it  may  in  its  discretion  vacate  an  order 
allowing  a  change  of  venue,  when,  as  in  this  case,  the  party 
obtaining  it  unreasonably  delays  paying  costs,  when  required 
to  do  so,  &c.  Berry  Wilkinson,  1  Scam.  164;  Shepherd 
V.  Scroggin,  3  Dana,  62 ;  The  State  v.  Brookshire,  2  Ala. 
303. 

4.  The  Court  had  the  discretionary  power  to  require 
payment  of  costs  as  a  prerequisite  to  the  transmission  of  the 
papers,  for  the  security  of  the  officers  «)f  the  Court.  Gale's 
Stat.  683,  §  5. 

5.  The   conditions  of    the  order  .were    not  excepted   to, 
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and  are.  therefore,  presumed  to  have  been  acceptable  to  the 
defendant. 

6.  The  defendant  did  not,  after  the  vacation  of  the  order 
changing  the  venue,  object  to  going  into  trial  in  Jo  Daviess 
county ;  he  is,  therefore,  presumed  to  have  waived  his  right, 
if  he  had  any,  to  insist  upon  the  change  of  venue.  Deering 
V.  Ilalhert,  2  Littell,  292 ;  2  Pirtle's  Dig.  231 ;  Prussell  v. 
Knowles^  4  Howard's  (Miss.)  J{.  92,  93.  Objections  to  set- 
ting aside  an  order  of  reference,  the  other  party  being  in 
Court  and  not  objecting,  are  considered  as  waived.  2  Pirtle's 
Dig.  216,  21Y. 

Y.  The  defendant  did  not  take  any  proper  or  legal  excep- 
tions to  the  order  of  the  Court,  vacating  the  previous  order 
for  change  of  venue.  Lyon  v.  Evans^  1  Arkansas,  360,  361  ; 
2  Tidd's  Pr.  862,  863  ;  Swearingen  v.  Newman^  4  Missouri, 
456 ;  Shelton  v.  Ford,  7  do.  209 ;  Gale's  Stat.  533,  §  19. 

8.  The  defendant  was  not  prejudiced  by  going  into  trial 
in  Jo  Daviess  county,  upon  the  order  of  the  Court,  as  he  made 
no  defence  to  the  merits,  and  if  the  venue  had  been  changed, 
the  result  would  have  been  elsewhere  the  same. 

9.  If  the  judgment  were  reversed  and  the  cause  re- 
manded, the  result  would  be  the  same,  and  both  parties 
would  be  necessarily  prejudiced  by  a  reversal.  EUiston  v. 
The  Bank  of  the  Commonwealth,  3  Dana,  99. 

S.  T.  Logan  concluded  the  argument  on  the  part  of  the 
appellant. 

[Numerous  other  points  arising  under  the  assignment  of 
errors  were  made  by  the  counsel  for  the  parties,  and  ably 
argued ;  but  they  were  not  considered  by  the  Court,  and  are, 
therefore,  omitted  here.     Liej>.'] 

The  Opinion  of  the  Court  was  delivered  by 

Teeat,  J.  This  was  an  action  of  ejectment  commenced 
in  the  Jo  Daviess  Circuit  Court,  by  Samuel  C.  Duncan 
against  Peter  W.  Bellingall,  to  recover  the  possession  of 
lot    number  thirty  six  in  the   city  of  Galena.     After  issue 
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joined,  the  death  of  Duncan  was  suggested,  and  the  suit  was 
revived  in  the  names  of  his  widow  and  heirs.  A  trial  was 
then  had,  which  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiifs.  At  the  next  term,  Bellingall  having  paid 
the  costs,  the  Court  on  his  motion  vacated  the  judgment  and 
awarded  a  new  trial.  At  the  succeeding  term,  Bellingall 
presented  a  petition,  alleging  that  the  Judge  was  prejudiced 
against  him,  and  praying  for  a  change  of  venue  to  some 
other  Cn'cuit.  The  Court  ordered  the  venue  to  be  changed 
to  the  county  of  Ogle,  on  the  condition  that  the  defendant 
should  pay  the  costs  attendiug  the  change  of  venue;  and 
should  cause  the  papers  and  a  transcript  of  the  record  to  be 
filed  in  the  Circuit  Court  of  Ogle  county,  at  least  fifteen 
days  before  the  first  day  of  the  next  term  thereof  At  the 
next  term,  on  the  motion  of  the  plaintiifs  founded  on  affida- 
vits showing  the  non-payment  of  the  costs,  and  the  failure  to 
transmit  the  papers  to  the  Ogle  Circuit  Court,  the  Court  or- 
dered the  cause  to  be  reinstated  on  the  docket  of  the  Jo 
Daviess  Circuit  Court  for  trial,  to  which  decision  the  defend- 
ant excepted.  The  cause  thereupon  proceeded  to  a  sec- 
ond trial,  with  the  same  result  as  in  the  first.  The  defendant 
tendered  a  bill  of  exceptions  and  prosecuted  an  appeal  to  this 
Court. 

Numerous  errors  have  been  assigned,  one  only  of  which 
will  be  considered.  That  relates  to  the  decision  of  the 
Court,  in  reinstating  the  cause  on  the  docket  after  the 
change  of  venue  was  ordered.  The  statute,  respecting  the 
change  of  venue,  requires  the  clerk  to  certify  and  transmit 
the  papers  and  record  to  the  Court  to  which  the  cause  is 
sent.  It  further  provides,  that  the  expenses  attending  a 
change  of  venue  in  civil  cases,  shall  be  taxed  against  the 
petitioner;  and  if  he  neglect  or  refuse  to  pay  them  within 
fifteen  days  after  the  change  of  venue  is  awarded,  the  clerk 
is  authorized  to  issue  a  fee  bill  against  him  for  their  col- 
lection. R.  L.  606  ;  Rev.  Stat.  527.  By  virtue  of  these  pro- 
visions, the  clerk  is  to  transmit  the  papers,  and  not  the  pe- 
titioner. The  expenses  are  to  be  taxed  against  him,  and 
if  not  voluntary   paid,   are   to  be  collected   as   other   costs. 
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The  Court  had  no  authority  to  impose  on  the  defendant  the 
performance  of  these  acts  as  conditions  precedent  to  the 
change  of  venue.  The  change  of  venue  was  fully  consumma- 
ted by  the  order  of  the  Court.  The  terms  and  conditions 
it  annexed  were  unwarranted  and  void,  and  the  defendant 
was  at  full  liberty  to  disregard  them.  The  Circuit  Court 
erred,  therefore,  in  reinstating  the  cause  on  the  docket,  and 
consequently  all  of  the  subsequent  proceedings  were  unau- 
thorized and  irregular,  and  must  be  reversed. 

Other  questions  of  importance  have  been  discussed  with 
great  ability,  but  from  the  confused  and  unsatisfactory  man- 
ner in  which  they  are  presented  by  the  record,  we  refrain 
wholly  from  considering  them. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  to  the  Jo  Daviess  Circuit  Court 
with  instructions,  to  cause  the  record  and  papers  of  the  case 
to  be  certified  and  transmitted  to  the  Ogle  Circuit  Court. 

Judgment  reversed. 


David   Scott,  plaintiff  in  error,  i).  Peter  Blumb,  et  al.^  de- 
fendants in  error. 

Error  to  Peoria. 

Where  a  verdict  of  a  jury  is  manifestly  against  the  evidence,  through  mis- 
apprehension or  otherwise,  the  Court  should  grant  a  new  trial,    {a) 

This  suit  was  originally  commenced  by  Scott  against  Blumb 
and  John  Blucher  before  a  justice  of  the  peace,  and  appealed 
to  the  Circuit  Court  of  Peoria  county,  where  it  was  heard 
before  the  Hon.  John  D.  Caton  and  a  jury,  at  the  May  term 
1844.  The  jury  returned  a  verdict  in  favor  of  the  defendants 
for  $24.3Y,  an  account  in  off-set  having  been  filed.  The  de- 
fendants remitted  all  of  said  amount  but  six  cents,  the  plain- 
tiff having  moved  for  a  new  trial.  The  motion  was  overruled, 
and  the  plaintiff  prosecuted  a  writ  of  error  in  this  Court 

The  evidence  is  briefly  stated  by  the  Court. 

(o)  Keagy  v.  Hite,  12  111.  R.  99 ;  Swab  v.  Gingerich,  13  111.  K.  698  and  notes;  Goodner 
V.  Crooks,  11  111.  R.  142;  Baker  v.  Inchett,  16  111.  R.  66;  Clement  v.  Rushway,  25,  III.  B. 
200 ;  Henry  v.  Eddy,  31  111.  B.  514 ;  Coney  t.  McDaniel,  42  111.  B.  612. 
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J.  B.  Thomas  and  H.  0.  Merriman  for  the  plaintiff  in 
error,  contended  that  the  verdict  of  the  jury  was  not  war- 
ranted by  the  evidence,  and  cited  Evans  v.  Merriweather^ 
3  Scam.  492. 

O.  Peters^  for  the  defendant  in  error,  referred  the  Court 
to  Gilman's  Digest,  title,  "  J^ew  Trial,''  537-39. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  This  suit  was  commenced  before  a  justice  of 
the  peace  by  Scott  against  Blumb  and  Blucher,  The  justice 
gave  judgment  against  the  defendants  for  $48.34.  They 
took  an  appeal  to  the  Circuit  Court,  where  the  case  was 
tried  by  a  jury,  and  a  verdict  returned  in  favor  of  the  de- 
fendants for  $24.37.  The  plaintiff  moved  for  a  new  trial, 
whereupon  the  defendants  remitted  all  of  the  verdict  except 
six  cents.  The  Court  denied  the  motion  for  a  new  trial,  and 
rendered  a  judgment  in  favor  of  the  defendants  for  six  cents 
and  the  costs  of  the  case.  The  plaintiff  excepted  to  the  de- 
cision of  the  Court,  find  tendered  a  bill  of  exceptions  con- 
taining the  whole  of  the  testimony.  He  now  brings  the 
record  to  this  Court,  and  assigns  for  error,  the  refusal  of  the 
Circuit  Court  to  grant  him  a  new  trial. 

The  evidence  may  be  briefly  stated  as  follows :  The  plain- 
tiff showed  an  indebtedness  to  him  by  the  defendants  of 
$264.44,  consisting  of  a  promissoiy  note  for  $143,  and  an 
account  for  $121.44.  The  defendants  exhibited  an  account 
against  the  plaintiff  for  $222.42 ;  among  the  items  were  one 
hundred  and  nine  days'  work,  charged  at  $157.31.  The 
only  proof  to  sustain  this  portion  of  the  account,  was  an 
admission  of  the  plaintiff  before  the  justice,  that  the  defend- 
ants had  worked  for  him  that  number  of  days,  for  which  he 
was  not  willing  to  allow  them  more  than  one  dollar  per  day. 
The  only  proof  to  sustain  the  balance  of  the  account  ($65,11) 
was  an  admission  of  the  plaintiff,  that  $44  of  it  was   correct. 


•Purple,  J,,  having  bean  of  counsel  in  the  case,  took  no  part  in  its  decision.    Wilson, 
0.  J,,  did  not  sit,  &e.  ' 
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The  plaintiff's  note  was  credited  with  $53  of  this  same  bal- 
ance. The  defendant's  produced  a  receipt  showing  that  the 
note  was  to  be  credited  with  the  further  sum  of  $28.37,  for 
an  amount  paid  Shepherd  and  not  charged  in  this  account. 

The  finding  of  the  jury  was  manitestly  against  the  evi- 
dence. Allowing  the  defendant's  the  price  charged  for  their 
work,  and  the  credit  on  the  note,  together  with  the  amount 
paid  to  Shepherd,  the  aggregate  would  be  but  $238.68,  still 
leaving  a  balance  due  the  plaintiff  of  $25.76.  Crediting 
them  with  the  whole  amount  of  this  account,  and  the  payment 
to  Shepherd,  there  would  still  be  due  the  plaintiff  $13.65. 
It  is  evident  the  jury  was  misled  by  the  admission.  The 
jury  must  have  allowed  the  defendants  the  sum  of  $44,  in 
addition  to  the  amount  credited  on  the  note.  The  admission 
only  related  to  $65,11  of  the  account,  of  which  sum  $53 
was  credited  on  the  note.  At  most,  the  defendants  were  only 
entitled  to  the  difference  between  these  two  sums.  On  the 
evidence  before  the  jury,  the  plaintiff'  was  clearly  entitled  to 
not  merely  a  nominal,  but  a  substantial  verdict,  and  a  new 
trial  should  have  been  awarded. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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James     Beitnett,     appellant,    v.    Sophia    Farkar    et.    al.y 

appellees. 

Appeal  from  Jo  Daviess. 

A  bill  in  Chancery  was  filed  to  set  aside  a  certificate  of  pre-emption 
granted  by  Commissioners  appointed  under  the  Act  of  Congress  of  July 
2,  1836,  pursuant  to  the  provisions  of  the  Act  of  February  5,  1829.  A 
demurrer  was  interposed  and  sustained  :  Held,  that  the  demurrer  was 
properly  sustained. 

The  decisions  of  the  Register  and  Receiver  of  the  land  office,  and  of  a 
Board  of  Commissioners  to  hear  and  determine  pre-emption  claims, 
are  judicial  determinations,  and  their  certificates  of  allowance  are  final 
and  conclusive  upon  the  parties. 

The  remedy  of  a  party  aggrieved  by  the  decision  of  a  Board  of  Commis- 
sioners to  hear  and  determine  pre-emption  claims,  is,  to  bring  his  case 
before  the  Commissioner  of  the  General  Land  Ofiice,  the  Secretary  of 
the  Treasury,  or  the  President,  that  the  Patent  may  be  withheld  until 
he  shall  have  made  application  to  the  Courts  of  Justice  on  the  ground 
of  fraud,  or  to  Congress  for  relief 

Bill  in  Chancery  to  set  aside  a  pre-emption  certificate, 
&c.,  filed  by  the  appellant  against  the  appellees,  in  the  Jo 
Daviess  Circuit  Court.  The  cause  came  on  to  be  heard 
before  the  Hon.  Thomas  C.  Browne,  at  the  J^ovember  term 
1845,  upon  a  demurrer  to  the  bill.  The  demurrer  was  sus- 
tained and  the  bill  dismissed  at  the   cost  of  the  complainant. 

A  history  of  the  case  appears  in  the  Opinion  of  the  Court. 

C.  S.  Hempstead  c&  E.  B.  Washhurne,  M.  McConnell 
and  J.  B.  Wells,  for  the  appellant. 

The  question  which  first  arises,  is,  whether  there  be  suf- 
ficient upon  the  face  of  the  bill,  admitted  as  it  is  by  the 
demurrer  to  be  true,  to  entitle  the  party  to  the  relief  asked 
for.  By  the  demurrer,  the  defendant,  Sophia  Farrar,  has 
admitted  the  allegations  therein  stated,  and  demands  of  the 
Court  whether  she  shall  be  compelled  to  answer.  The  de- 
murrer is  a  general  one,  and  can  only  go  to  matters  of 
substance  apparent  upon  the  face  of  the  bill.  Cooper's  Eq. 
110. 

A  demurrer  can  only  be  for  objections  apparent  upon  the 
face  of  the  bill.     lb.  111. 

Where  an  advantage  has  been  gained  by  fraud  or  other- 
wise.   1  Cooper's  Eq.  129. 
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Equity  looks  upon  tliat  as  done  which  ought  to  be  done. 
1  Story's  Eq.  Jur.  78;  lb.  420. 

A  sale  by  private  entry  of  a  tract  of  land  on  which  a 
settler  had  a  pre-emption  right,  was  held  illegal  and  void. 
Isaacs  V.  Steely  3  Scam.  97. 

The  Commissioners  appointed  by  the  Government  did  not 
possess  judicial  powers.  The  Supreme  Court  in  Kinney  v. 
The  People,  3  Scam.  357,  360,  have  decided  that  the  Com- 
missioners of  the  Board  of  Public  Works,  sitting  under  our 
statute,  did  not  possess  judicial  powers. 

As  to  the  powers  of  Government  Commissioners,  see 
Comegys  v.  Vasse,  1  Peters,  1U3. 

A  pre-emption  obtained  by  fraud  will  be  set  aside  in  a 
Court  of  Law.     Isaacs  v.  Steel,  3  Scam.  1 1 3. 

J.  J.  Hardin  <&  D.  A.  Smith,  for  the  appellees. 

I.     The  bill  is  defective  in  substance,  because 

1.  Complainant,  relying  on  title  under  a  judicial  proceed- 
ing, must  bring  the  whole  title  so  clearly  before  Court  that 
it  can  be  manifest  from  the  bill.  This  is  not  done  in  this 
case. 

2.  The  proceedings  for  partition  by  petition  are  under  the 
Statute  of  1833.  This  proceeding  is  only  in  cases  where  the 
land  belongs  in  fee  simple  to  the  petitioner.  In  this  case, 
the  bill  shows  the  title  to  be  in  the  Government. 

3.  A  sale  of  land  under  such  a  proceeding  where  the  title 
remains  in  the  Government,  would  confer  no  title  on  Bennett, 
and  he  could  not  make  himself  the  legal  representative  of 
Connelly   or   Farrar.     Hatfield  v.  'Wallace,  7  Missouri,  112. 

4.  Bennett  never  had  possession  of  the  lot,  and  could  not 
be  entitled  to  a  pre-emption. 

5.  It  is  not  averred  that  Bennett  ever  paid  the  $900  for 
the  lot,  and  the  truth  is,  that  he  never  did.  The  presump- 
tion of  law  is,  therefore,  in  accordance  with  the  fact. 

The  bill  shows  that  there  was  a  contest  before  the  Com- 
missioners, whether  Bennett  was  or  was  not  the  agent  of  the 
County  Commissioners  to  purchase  the  lot  for  them;  and 
further,  that  the  Commissioner  decided  in  favor  of  the  County 
Commissioners'  Court  and  against  Bennett. 
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'Now,  even  supposing  the  Commissioners  were  only 
acting  as  arbitrators,  they  having  decided  in  favor  of  the 
County  Court,  Bennett  cannot  appeal  in  this  way  by  bill. 

Bennett,  by  purchase  of  the  lot,  did  not  thereby  become 
the  legal  repi'ese?itative  of  the  occupants.  "  Legal  Rep- 
resentatives "  are  either  heirs,  executors  or  administrators. 
2  Bouvier's  L&w  Die.  Title ''^  I^epresentative.^^  3  Tom.  Law 
Die.  do. 

II.  The  point  on  which  defendant  mainly  relies  as  a  bar 
to  this  or  any  other  suit  for  the  premises  is  this  : 

The  Commissioners  appointed  by  the  President  were  au- 
thorized to  decide  the  whole  question  of  pre-emption,  and 
hear  the  conflicting  claims  of  parties  to  these  pre-emption 
claims.  No  appeal  is  authorized  or  provided  for  in  the  law 
from  their  decision.     It  is,  therefore,  final  and  conclusive. 

The  decision  of  the  Register  and  Receiver  on  the  facts 
submitted  to  them,  as  to  the  rights  of  a  person  to  preemp- 
tion,  is  final  and  conclusive,  and  not  even  to  be  reversed  by 
the  superior  oflicers  of  the  Government.  2  Public  Land 
Laws,  84-5,  92-3,  98,  140  ;    Wilcox  v.  Jackson,  13  Peters,  511. 

So  the  decision  of  Commissioners  appointed  by  the  Presi- 
dent to  decide  on  pre-emption  claims  is  conclusive,  and  no 
appeal  or  review  lies  from  their  decision.  Ross  v.  Doe,  &c, 
1  Peters,  666-8. 

The  Court  will  presume  every  necessary  fact  has  been 
proven  before  the  Commissioners  to  substantiate  the  claim. 
Ibid. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  A  demurrer  to  the  complainant's  bill  was 
sustained,  and  is  the  error  assigned  here.  The  bill  was  filed 
to  set  aside  a  certificate  of  pre-emption  granted  to  the  county 
of  Jo  Daviess  in  1838,  by  the  Commissioners  appointed  under 
the  Act  of  Congress  of  July  2,  1836,  pursuant  to  the  provi- 
sions of  the  Act  of  the  5th  of  February,  1829,  for  lot  No. 
62,  in  Galena ;  and  also  to  compel  Sophia  Farrar,  who  had 

*  WiLioN,  C.  J.,  did  not  sit  in  tbii  cue. 
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purchased  of  the  county,  to  convey  to  him  ;  also,  for  an  ac- 
count of  the  rents  and  profits,  &c. 

A  short  history  of  the  case  will  show  the  equity  insisted 
on  in  the  bill.  One  John  Connelly  had  resided  on  and  im- 
proved the  lot  at  a  time  to  entitle  him,  his  heirs  or  legal  rep- 
resentatives to  a  pre-emption  under  the  Act  of  1829..  On 
the  22d  of  May,  1829,  Connelly  had  conveyed  his  interest 
in  the  lot  to  one  Amos  Farrar.  On  the  21st  of  May,  1829, 
Farrar  made  a  deed  of  partition  and  settlement  between  him- 
self, and  one  Russell  Farnham  and  one  George  Davenport, 
by  which  he  conveyed  two  undivided  thirds  of  said  lot  to 
them,  Amos  Farrar  died  in  1831,  leaving  the  defendant, 
Sophia,  his  widow,  and  an  infant  daughter,  since  deceased. 
Farnham  also  died,  leaving  an  only  son.  In  1834,  proceed- 
ings for  partition  of  this  lot,  amongst  other  property,  were  in- 
stituted in  the  Jo  Daviess  Circuit  Court,  in  which  all  those  in- 
terested were  parties.  An  order  of  sale  was  made,  and  Com- 
missioners appointed,  who  sold  the  premises  to  complainant, 
Bennett,  for  $1,000  ;  of  which  $100  was  paid  in  hand,  and  the 
balance  secured  by  bond  and  security.  Commissioners  con- 
veyed to  him.  Afterwards,  in  1828,  when  the  Board  of  Com- 
missioners sat,  under  the  Act  of  Congress,  to  hear  and  deter- 
mine conflicting  claims  to,  and  grant  certificates  of  pre-emption 
for  lots  in  Galena,  Bennett  preferred  his  claim  to  a  pre-emp- 
tion for  said  lot,  by  virtue  of  the  occupancy  and  improvement 
of  said  Connelly,  and  as  his  legal  representative  by  virtue  of 
the  purchase  of  his  title.  The  County  Commissioners  of  Jo 
Daviess  preferred  a  claim  also,  upon  the  ground  that  Bennett 
had  purchased  the  same  as  the  agent  of  the  county.  The  Com- 
missioners decided  that  the  county  was  entitled  to  the  pre- 
emption, granted  them  a  certificate,  and  the  land  was  accord- 
ingly entered  by  and  patented  to  the  county  by  the  United 
States.  The  county  then  sold  and  conveyed  to  the  other  de- 
fendant, Sophia  Farrar. 

It  is  admitted  by  both  parties  that  Connelly  had  so  occu- 
pied the  lot  as  to  entitle  him,  his  heirs  or  legal  representatives, 
to  a  pre-emption  for  the  lot.  But  it  is  contended  by  the 
plaintiff,  that  the  county  is  not  entitled    to    a  pre-emption 

VOL.  vn.  T6  .    . 
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under  the  law,  and  not  being  within  the  description  of  "person" 
in  the  statute ;  and  further,  because  it  is  not,  and  cannot  be, 
the  "  legal  representative"  of  Connelly,  (a)  So  far  as  this  last 
objection  goes,  it  applies  equally  to  the  plaintiff,  for  any 
thing  shown  upon  the  bill.  Bouvier  includes,  under  the 
term  "  legal  representative,"  "  heirs,  executors,  administra- 
tors," &c.,  but  not  purchasers.  2  Bouvier's  Law  Die.  367. 
As  to  the  other  branch  of  the  objection,  it  is  well  answered 
by  saying,  that  it  was  for  the  judicial  determination  of  the 
Board  of  Commissioners  to  determine,  and  not  a  question  for 
this  Court.  It  has  been  decided  that  the  decision  of  the  Reg- 
ister and  Receiver  of  a  land  office  upon  pre-emption  claims  is 
a  judicial  determination,  and  that  no  appeal  or  writ  of  error 
lies  from  it.     13  Peters,  511. 

It  is  well  settled,  that  the  decisions  of  judicial  tribunals, 
unreversed,  upon  matters  within  their  jurisdiction,  are  final 
and  conclusive  between  the  parties.  1  Peters,  340.  It  has  also 
been  decided  that  a  decision  by  a  Board  of  Commissioners 
to  hear  and  determine  a  claim,  and  a  certificate  of  its 
allowance,  is  final  and  conclusive  upon  the  parties;  1  do. 
666-8  ;  2  Public  Land  Laws,  85,  93,  99,  140 ;  though  the 
Attorney  General  and  the  President  have  given  their  opin- 
ions, that  the  Patent  ought  to  be  withheld,  if  there  were 
fraud,  or  other  sufficient  grounds,  until  application  could  be 
made  to  the  Courts  or  to  Congress  for  relief.  See  2  Land  Laws, 
86,  92,  93. 

The  plaintiff's  remedy,  therefore,  if  he  had  any,  against 
an  unjust  allowance  of  the  pre-emption  to  the  county,  was 
to  have  presented  his  case  before  the  Commissioner  of  the 
General  Land  Office,  the  Secretary  of  the  Treasury,  or  the 
President,  to  have  the  Patent  withheld  until  he  should  have 
made  application  to  the  Courts  of  Justice,  on  the  ground  of 
fraud,  or  to  Congress  for  relief,  {h)  He  has  shown  no  such  case 
upon  the  face  of  his  bill,  as  would  authorize  this  Court  to  in- 
terpose. 

A  further  objection  to  the  bill  is,  that  he  does  not  show  that 
he  ever  paid  the  remainder  of  the  purchase  money  for  which 
he  gave  his  bond  in  1834,  under  the  judicial  sale.     We  are  of 

(a)  Delaunay  v.  Burnett,  4  Gil.  R.  496  and  note. 

(b)  Gray  v;  McCance,  14  111.  R.  344  and  note. 
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opinion,  that  the  rights  set  up  in  the  bill,  by  the  plaintiff's 
own  showing,  are  res  adjudieata,  and,  therefore,  there  is  no 
equity  in  the  bill,  and  the  demurer  was  well  sustained.  The 
allegations  of  fraud  are  not  sufficient  to  put  the  defendant  to 
answer. 
Decree  affirmed  with  cost. 

Decree  affirmed. 


Chesteb  Hitchcock  et.  al.,  plaintiffs  in  error,  v.  Daniel  S. 
Haight,  defendant  in  error. 

Error  to   Winnebago. 

A  scire  facias  was  served  two  days  after  the  return  day :    Hdd,  that  it 
amounted  to  nothing,  the  writ  having  lost  its  vitality. 

In  this  case,  a  motion  was  made  by  the  counsel  for  the 
plaintiffs,  for  a  rule  on  the  defendant  to  join  in  error.  The 
motion  was  denied.    • 

J.  Marsh,  for  the  plaintiffs  in  error. 

O.  Peters,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  dehvered  by 

Tkeat,  J.  The  plaintiffs  in  error  ask  for  a  rule  on  the  de- 
fendant to  join  in  error.  The  scire  facias  was  served  on 
the  defendant  two  days  after  the  return  day.  The  service 
amounts  to  nothing.  The  writ  had  lost  its  vitality.  Its  force 
was  spent.     The  defendant  is  not  before  us. 

The  motion  is  denied. 

Motion  denied. 
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Chester  Hitchcock  et.  al.^  plaintiffs  in  error,  v.  Daniel  S. 
Haight,  defendant  in  error. 

Error  to   Winnebago. 

The  general  rule  seems  to  be,  that  where  the  defence  put  upon  the  record, 
is  not  a  legal  defence  to  the  action,  in  point  of  substance,  and  the  de- 
fendant obtains  a  verdict,  if  the  merits  of  the  case  be  very  clear  for  the 
plaintiff,  the  Court,  upon  motion  of  the  plaintiff,  may  give  judgment, 
non  obstante  veredicto. 

The  distinction  between  a  judgment  non  obstante  veredicto  and  a  repleader 
is  this :  Where  the  plea  is  good  in  form,  though  not  in  fact,  if  it  contain 
a  defective  title,  or  ground  of  defence,  by  which  it  is  apparent  to  the 
Court,  upon  the  defendant's  own  showing,  that  in  any  way  of  putting  it, 
he  can  have  no  merits,  and  the  issue  joined  thereon  be  found  for  him, 
there  a  repleader  cannot  help  the  case,  and  the  Court  will  give  judg- 
ment non  obstante  veredicto;  but  where  the  defect  is  not  so  much  in  the 
title,  as  in  the  manner  of  stating  it,  and  the  issue  joined  thereon  is  im- 
material, so  that  the  Court  know  not  for  whom  to  give  judgment,  a  re- 
pleader will  be  awarded. 

A  verdict  cannot  help  an  immaterial  issue. 

Upon  discovering  that  an  immaterial  issue  h^s  been  formed,  the  Court 
should  order  it  to  be  stricken  from  the  files ;  and  if  the  case,  according  to 
the  rules  of  pleading,  justify  it,  should  award  a  repleader. 

Assumpsit    in    the   Winnebago    Circuit   Court,  originally  '^ 
commenced  bj  the  plaintiffs   in  error  against  the  defendant 
in  error,  in  the  Boone  Circuit  Court,  from  which   Court  the 
venue  M^as  changed  at  the  April  term  1843. 

At  the  April  term  1844,  the  Hon.  Thomas  C.  Browne  pre- 
siding, the  case  was  tried  by  a  jury,  and  a  verdict  given  for 
the  defendant. 

The  plaintiffs  then  moved  for  a  judgment,  non  obstante 
veredicto,  in  their  favor,  because  the  issue  presented  by  the 
defendant's  third  plea  was  entirely  immaterial ;  which  motion 
was  overruled  by  the  Court,  and  the  decision  excepted  to  by 
the  plaintiffs.  The  plaintiffs  moved  for  a  new  trial,  which 
was  granted  by  the  Court. 

At  the  August  term  18-t4,  the  plaintiffs  moved  to  strke  out 
the  issue  tendered  by  the  defendant's  third  plea,  on  the 
ground  that  it  was  immaterial;  which  motion  was  overruled 
by  the  Court,  and  the  plaintiffs  excepted  to  the  decision. 
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At  the  April  term,  1845,  the  cause  was  again  submitted  to 
a  jury  for  a  trial,  and  the  jury  having  returned  another  ver- 
dict for  the  defendant,  the  plaintiffs  again  moved  for  a  judg- 
ment against  the  defendant,  non  obstante  veredicto,  and  for 
a  new  trial.  The  motion  was  overruled  by  the  Court,  and 
judgment  rendered  upon  the  verdict. 

X  Marsh,  for  the  plaintiffs  in  error. 

Although  several  errors  are  assigned,  they  are  mainly 
resolved  into,  or  may  be  considered  under  the  following 
heads : 

1.  Error  in  admitting  improper  evidence ; 

2.  lu  the  instructions  given  by  the  Court;  and 

3.  In  rendering  judgment  for  the  defendant  below. 
Upon  the   first  point,  it   is  made   very  manifest  by  both  of 

the  special  pleas,  that  not  only  was  there  a  good  considera- 
tion for  the  note,  but  that  there  was  a  sufficiently  meritorious 
consideration  for  the  subscriptions  to  support  it.  Rohertson 
V.  March,  3  Scam.  198. 

But  the  pleas  allege  a  failure  of  consideration,  and  under 
them  the  defendant  could  not  give  evidence  of  partial  failure. 
Swain  V.  Cawood,  2  Scam.  507. 

If  the  defendant  had  intended  to  have  relied  on  a  partial 
failure,  he  should  have  so  framed  his  plea. 

Where  a  contract  is  reduced  to  wi'iting,  it  is  the  only  evi- 
dence of  the  terms  and  conditions  of  the  contract.  All 
antecedent  and  contemporaneous  verbal  agreements  are 
merged  in  the  written.  Zane  v.  Sharpe,  3  Scam.  5Y3 ;  1 
Phil.  Ev.  648-55,  2  Cowen  &  Hill's  notes  to  do.  1466-8-70 ; 
Van  Ostrand  v.  Reid,  1  Wend.  432  ;  8chermerhorn  v.  Van- 
derheyden,  1  Johns.  139  ;  Maigley  v.  Haner,  7  do.  341. 

A  promise  by  a  subscription  for  a  useful  purpose  cannot 
be  varied  by  parol  evidence.  2  Cowen  &  Hill's  notes  to 
Phn.  Ev.  1468. 

Upon  the  second  point  the  error  is,  that  the  instruction 
was  not  only  wrong  as  a  conclusion  of  law,  but  because  it 
presumes  facts  to  have  been  proved,  which  had  not  been 
proved.    Humphreys  v.    Collier,  1  Scam.  48-53    Wilcox  v. 
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JCinzie,  §  do.  218-23 ;  Harvey  v.  Wilson^  1  Wend.  611 ; 
Laid  V.  Merrills^  6  do.  268. 

Preliminary  to  the  third  point  it  is  proper  to  notice,  that 
the  Court  erred  in  not  striking  out  the  immaterial  issue. 
This  Court  has  intimated  that  such  would  have  been  the 
proper  practice.     JBu7'lingame  v  Turner^  1  Scam.  558-9. 

Upon  the  third  point,  when  the  matter,  be  it  never  so  well 
pleaded,  could  signify  nothing,  judgment  may  be  given  as 
by  confession.  Woods  v.  Hynes,  1  Scam.  103-5 ;  Graham  v. 
Bixon^  3  do.  115-18;  Staple  v.  Hayden,  1  Salk.  173;  S.  C. 
9  Eng.  Com.  Law  R.  96-8. 

Where  from  the  pleadings  it  is  apparent  that  the  issue  does 
not  warrant  the  verdict  found,  the  Court  may  render  a  judg- 
ment for  the  other  party,  non  obstante  veredicto^  notwith- 
standing the  verdict.  1  Chitty's  PI.  694  ;  Graham's  Pr.  647  ; 
Beehnan  v.  Satterlee,  5  Cowen,  519-26  ;  Hale  v.  Andrus,  Q 
do.  225-30;  27is  Feoplev.  Haddock,  12  Wend.  475;  Com. 
Dig.  187  ;  2  Tidd's  Pr.  921. 

When  the  bill  of  exceptions  shows  what  judgment  ought 
to  have  been  rendered  by  the  Conrt  below,  this  Court  will 
render  such  judgment.  Guild  v.  Johnson,  1  Scam.  405; 
Pearsons  v.  Hamilton,  lb.  415  ;  Pearsons  y.  Bailey,  lb.  507-11. 

This  Court  can  render  judgment  for  the  amount  of  the 
note.     Woods  v.  Hyn^s,  1  Scam.  103-5. 

O.  Peters,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  The  plaintiffs  below  counted  in  the  first  count 
on  a  promissory  note  made  by  Haight  to  H.  B.  Potter,  due  in 
September,  1841,  and  assigned  to  plaintiffs  below  in  January 
1842.  The  declaration  contained  two  counts,  the  last  upon 
a  note  made  to  J.  Hitchcock  and  assigned  to  plaintiffs.  The 
defendant,  Haight,  pleaded  the  general  issue  and  two  special 
pleas. 

*W]xsoN,  C.  J.,  and  Justices  Locewoob  and  Caton  did  not  ait  in  this  case. 
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The  first  special  plea  was  to  the  first  count  of  the  declara- 
tion, and  was  in  substance,  that  the  note  was  given  to  Potter 
by  the  procurement  of  "W".  E.  Dunbar,  his  agent,  and  in  con- 
sideration of  the  same  amount  signed  by  defendant  to  a  sub- 
scription paper,  circulated  by  Dunbar,  as  such  agent,  for  the 
purpose  of  purchasing  a  certain  building,  and  removing  the 
same  on  the  public  square  in  the  town  of  Rockford,  placing 
it  on  a  good  foundation,  and  fitting  it  with  seats  suitable  for 
a  Court  room,  and  lathing,  plastering,  and  painting  the  same; 
that  said  subscription  of  the  defendant  was  obtained  by  the 
assurances,  representations,  and  promises  of  said  Dunbar,  as 
such  agent,  and  that  in  consideration  of  defendant's  subscrip- 
tion and  others,  said  building  should  be  purchased,  removed, 
located  and  finished  as  aforesaid ;  that  said  building  has 
not  been  fitted  up  and  finished,  according  to  the  assurances, 
representations  and  promises  of  said  Dunbar,  made  at  the 
time  of  defendant's  subscribing ;  and  so  the  consideration  of 
the  subscription  and  note  has  wholly  failed ;  and  that  the  note 
was  assigned  after  it  became  due,  &c.  , 

The  second  special  plea  is  to  the  first  count,  and  is  like  the 
first,  except  that  it  described  "W.  E.  Dunbar  as  being  and 
acting  as  one  of  the  County  Commissioners  in  obtaining  the 
subscription,  and  making  the  assurances,  representations  and 
promises  as  in  the  other  plea ;  and  that  his  subscription  was 
upon  these  assurances,  representations  and  promises  as  in  the 
former  plea,  and  that  the  only  consideration  of  the  subscrip- 
tion was  these  assurances,  representations  and  promises,  and 
the  only  consideration  of  the  note  was  the  same  subscription, 
subscribed  as  aforesaid;  that  the  building  has  never  been  fit- 
ted up,  lathed,  plastered,  and  painted ;  and  that  the  consider- 
ation has  wholly  failed ;  that  the  note  was  assigned  after  it 
became  due,  &c. 

The  plaintiffs  replied  to  the  first  special  plea,  that  Dunbar 
was  not  the  agent  of  Potter ;  that  said  note  was  not  given  in 
consideration  that  said  building  should  be  removed,  fitted  up 
and  finished,  as  alleged,  but  that  it  was  given  for  the  pur- 
chase of  the  house  from  Potter. 
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A  demurrer  was  overruled  to  the  second  special  plea,  and 
judgment  that  plaintiffs  take  nothing  by  their  first  count ;  a 
trial  and  verdict  for  plaintiffs,  and  on  motion  of  defendant, 
the  judgment  was  arrested. 

The  Court  gave  leave  to  plaintiffs  to  withdraw  their  de- 
murrer to  the  second  special  plea,  and  to  reply.  The  plaintiffs 
replied  to  the  second  special  plea,  that  the  note  was  made 
and  delivered  to  Potter  in  consideration  of  a  certain  sub- 
scription paper,  or  agreement  to  pay  one  hundred  dollars, 
made  by  defendant,  as  follows:  "We,  whose  names  are  un- 
dersigned, hereby  promise  to  pay  the  County  Commissioners 
of  Winnebago  county,  the  sums  of  money  annexed  to  our  re- 
spective names,  for  the  purpose  of  building,  or  purchasing  a 
house,  suitable  for  holding  Courts  for  said  county ;"  that  before 
the  making  of  the  said  note,  the  County  Commissioners,  with 
defendant's  consent,  purchased  of  said  Potter  and  others,  a 
certain  building,  and  did  there  and  then,  in  consideration  of 
the  conveyance  to  them  of  said  building,  assign  to  said  Potter 
and  others,  the  defendant's  subscription,  among  others,  in 
payment  for  said  building,  and  that  the  defendants  in  consider- 
ation thereof  executed  and  delivered  the  said  note  to  said  Pot- 
ter ;  mthout  this,  that  the  consideration  of  said  note  was  other 
or  different,  as  in  said  plea  alleged  ;  and  that  said  Dunbar  was 
not  authorized  by  said  Potter  to  make  the  assurances  and 
promises  in  said  plea  alleged  ;  and  said  Dunbar  did  not  make 
the  said  assurances,  promises  and  representations  therein  al- 
leged ;  and  that  they  were  not  the  consideration  of  said  note. 

After  a  demurrer  to  the  replication  was  overruled,  the  de- 
fendant rejoined,  that  the  consideration  of  the  note  was  not 
as  alleged  in  the  replication,  but  was  the  assurances,  repre- 
sentations and  promises,  as  in  the  plea  set  forth.  A  trial 
was  had,  and  a  verdict  for  the  defendant.  A  motion  was 
made  for  a  judgment,  Tion  ohsfatite  veredicto,  overruled,  and 
excepted  to,  and  a  new  trial  was  granted.  The  plaintiffs 
moved  to  strike  the  issue  from  the  files,  as  being  immaterial, 
which  was  refused,  and  excepted  to. 

Another  trial  was  had,  and  verdict  for  the  defendant.     The 
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plaintiffs  again  moved  for  a  judgment  non  obstante  veredicto^ 
which  was  denied,  and  excepted  to.  They  then  moved 
for  a  new  trial  which  was  also  denied,  and  excepted  to,  and 
all  the  evidence  is  preserved  in  a  bill  of  exceptions,  which 
I  may  set  forth  in  substance,  when  I  come  to  dispose  of 
this  last  motion. 

The  errors  assigned  are, 

First,  In  overruling  the  demurrer  to  the  second  special 
plea ; 

Second.  In  refusing  to  render  judgment,  non  obstante 
veredicto^  after  the  second  trial ; 

Third.  In  refusing  to  strike  the  issue  on  the  said  plea 
from  the  files ; 

Fourth.     In  allowing  improper  testimony  ; 

Fifth.  In  allowing  the  testimony  of  Dunbar,  Oliver, 
Goodrich  and  Hitchcock,  to  go  to  the  jury; 

Sixth.     In  giving  the  instructions  asked  for  by  defendant ; 

Seventh.  In  refusing  to  render  judgment,  non  obstante 
veredicto.,  after  the  third  trial ;  and  lastly,  In  refusing  to 
grant  the  last  new  trial  asked. 

I  cannot  forbear  remarking,  that  I  have  never  seen  a  re- 
cord thrown  into  such  inextricable  confusion  as  this  is  by  the 
course  of  pleadings  and  proceedings  pursued.  And  for  the 
purpose  of  extricating  the  view  of  it  that  I  shall  take  from 
the  same  confusion,  I  shall  pursue  the  assignment  of  errors 
in  their  order. 

The  first  is  without  foundation  in  the  record,  because  the 
plaintiffs  withdrew  their  demurrer,  and  replied.  To  take 
advantage  of  any  error  in  the  ruling  on  that  demurrer,  they 
should  have  abided  the  judgment  upon  it.  The  second  and 
seventh  are  the  same,  and  will  be  considered  together.  They 
are  not  well  assigned.  The  general  rule  seems  to  be,  that 
where  the  defence  put  upon  the  record  is  not  a  legal  de- 
fence to  the  action,  in  point  of  substance,  and  the  defendant 
obtains  a  verdict,  if  the  merits  of  the  case  be  very  clear  for 
the  plaintiffs,  the  Court  upon  motion  of  the  plaintiffs  may 
give  judgment,  notwithstanding  the  verdict.  Graham's  Pr. 
647;  2Cowen  626;  1  Chit.  PL  695;  2  Tidd'sPr.  922. 

VOL.  vn.  77 
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The  distinction  between  a  judgment  no9i  obstante  veredicto, 
and  a  repleader  is  this :  Where  the  plea  is  good  in  form, 
though  not  in  fact,  if  it  contain  a  defective  title,  or  ground 
of  defence,  by  which  it  is  apparent  to  the  Court,  upon  the 
defendant's  own  showing,  that  in  any  way  of  putting  it  he 
can  have  no  merits,  and  the  issue  joined  thereon  be  found 
for  him,  there  a  repleader  cannot  help  the  case,  and  the  Court 
will  give  judgment  Tion  obstante  veredicto  /  but  where  the 
defect  is  not  so  much  in  the  title,  as  in  the  manner  of  stating 
it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the 
Court  know  not  for  whom  to  give  judgment,  a  repleader  will 
be  awarded.     2  Tidd's  Pr.  922;  I'chitty's  PI.  695. 

But  these  authorities  all  seem  to  contemplate  a  confession 
of  the  cause  of  action,  and  an  attempt  to  set  up  a  bar  in 
avoidance.  But  in  a  case  in  the  King's  Bench,  (3  Barn.  & 
Aid.  Y02 ;  5  Eng.  Com.  Law  R.  427 ;)  to  an  action  for  a  libel, 
the  defendants  pleaded  the  general  issue,  and  eight  special 
pleas,  and  upon  trial  the  general  issue  and  two  special  pleas 
were  found  for  the  plainti£P  without  assessing  damages,  and 
the  other  special  pleas  for  the  defendant.  The  Court  held, 
that  the  latter  pleas  were  ill,  and  entered  up  a  judgment  nan 
obstante  veredicto,  after  awarding  a  writ  of  inquiry  and  as- 
sessing the  damages.  This  judgment  was  reversed  in  the  Ex- 
chequer, and  directed  the  King's  Bench  to  award  a  venire 
de  novo,  to  try  the  general  issue,  and  issues  joined  on  the  two 
special  pleas,  on  which  the  finding  was  for  the  plaintiff,  hold- 
ing the  verdict  on  these  issue  to  be  void,  because  no  damages 
were  assessed.  2  Tidd's  Pr.  922.  A  verdict  cannot  help 
an  immaterial  issue.     lb.  921. 

The  above  case  in  the  King's  Bench  is  a  stronger  case 
for  the  application  of  the  doctrine  of  judgments  non  obstante 
veredicto,  than  the  one  before  us.  There  the  issues  upon  the 
good  pleas  were  found  for  the  plaintiff;  here,  the  issue  is 
found  for  the  defendant.  The  verdict  in  this  case  being  for 
the  defendant  upon  the  general  issue,  must  prevent  the  Court 
from  rendering  the  judgment  asked,  notwithstanding  the  de- 
fendant has  also  obtained  a  verdict  upon  two  immaterial  issues, 
for  there  can  be  no  question,  but  that  the  issues  made  upon 
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the  two  Special  pleas  are  immaterial.  In  both,  the  issues 
are  upon  immaterial  collateral  facts,  and  a  verdict  upon  them, 
would  neither  determine  what  the  consideration  of  the  note 
was,  nor  whether  it  had  failed.  It  would  be  extremely  difficult 
to  tell,  whether  Dunbar's  agency,  or  assurances,  representa- 
tions and  promises,  or  the  buying  of  the  house  of  Potter,  or 
the  removing  and  fitting  up,  lathing,  plastering,  painting  and 
underpinning,  are  the  consideration  of  the  note,  according  to 
the  pleas,  replications  and  rejoinder.  If  the  pleaders  had 
studied  to  introduce  confusion  as  to  what  fact  was  to  be  put 
in  issue,  they  could  not  better  have  succeeded. 

The  verdict  upon  these  two  issues  cannot  be  regarded  as 
finding  or  determining  any  thing.  Even  the  jury  seemed  to 
realize  the  difficulty  of  knowing  what  was  presented,  for  on 
the  second  trial  they  find  "no  cause  of  action;"  and  on  the 
last,  they  find  the  issues  for  the  defendant,  although  there 
appears  to  have  been  three  issues  submitted.  For,  after  the 
first  verdict  was  given  for  the  plaintifi",  on  the  general  issue, 
and  the  issue  on  the  first  special  plea,  the  Court  arrested  the 
judgment,  for  what  reason  does  not  appear,  unless  it  was, 
that  the  defendant  had  judgment  on  the  second  special  plea 
in  bar,  for  if  the  judgment  be  arrested  for  a  fault  in  the 
pleading,  the  Court  may  award  a  repleader,  beginning  where 
the  first  fault  occurred,  if  it  were  not  committed  by  the  party 
asking  it.     R.  L.  492,  §  24. 

The  Court  permitted  the  plaintifi^s  to  withdraw  the  demur- 
rer, and  reply  to  the  third  plea.  So,  if  any  thing  can  be  made 
of  the  state  of  the  pleadings  at  this  stage,  it  would  seem, 
that  the  whole  issues  were  again  open  to  be  tried,  by  removing 
the  cause  for  the  arrest.  Otherwise  the  record  would  present 
this  state  of  the  case  :  that  the  plaintifi's  were  allowed  to  make 
and  try  an  issue  upon  the  second  special  plea  only,  when,  if 
they  should  have  a  verdict  for  them,  it  would  be  impossible  for 
them  to  have  judgment  upon  the  record,  that  already  having 
been  arrested.  I  must,  therefore,  regard  the  issues  as  all  being 
again  opened  for  trial,  and  as  having  been  again  twice  sub- 
mitted and  passed  upon  by  the  jury. 

I  come  now  to   consider  the  third  error,  to  wit :  the  refu- 
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sal  of  the  Court  to  strike  the  issue  upon  the  second  special 
plea  from  the  files.  This  is  well  taken.  Upon  discovering 
that  an  immaterial  issue  had  been  formed,  the  Court  should 
have  stricken  it  from  the  files,  and,  if  the  case,  according  to 
the  rules  of  pleading,  justified  it,  have  awarded  a  repleader. 
The  motion  might  well  have  extended  to  the  first  special 
plea,  also. 

The  fourth,  fifth,  sixth  and  last  errors  assigned  may  all  he 
considered  together.  Should  this  Court  have  granted  a  new 
trial?  There  is  no  difficulty  in  this  question,  after  having 
disposed  of  the  two  issues  upon  the  special  pleas.  The  plain- 
tiffs read  the  note  in  evidence  to  the  jury,  and  which  was  suf- 
ficient to  sustain  their  action,  on  the  general  issue,  and  under 
that  issue  the  defendant  offered  no  evidence.  There  being  no 
other  material  issue  before  tlie  jury,  they  should  have  found 
for  the  plaintiff's,  and  the  verdict  is,  therefore,  most  clearly 
against  the  evidence.  It  may  seem  superfluous  to  go  into  the 
evidence  on  the  other  issues,  under  this  view  of  the  case,  but  I 
will  advert  to  it  to  show,  that  a  new  trial  should  be  granted  for 
the  same  reason,  even  upon  the  other  issues,  considering  them 
material  for  that  purpose. 

The  defendant  proved  that  the  note  was  given  for  the 
amount  of  the  subscription  paper,  which  last  was  given  for 
purchasing  a  building  for  a  court  house ;  that  Potter  and  two 
others  sold  and  conveyed  the  house  to  the  County  Commis- 
sioners, and  received  the  subscriptions  in  payment  some 
time  after  which  the  note  was  given  in  settlement  of  the  sub- 
scription. 

Dunbar  testified  tliat  he  did  not  recollect  whether  he  ob- 
tained defendant's  subscription  or  not,  nor  wdiether  he  made 
any  other  assurances  than  those  contained  in  the  subscrip- 
tion papers,  and  the  County  Commissioners  approved  of 
what  he  had  done  in  circulating  the  subscription  paper,  he 
being  one  of  them.  Other  witnesses  testified  that  Dunbar 
had  made  representations  to  them  that  the  house  was  to  be 
purchased,  put  upon  the  public  square,  painted  and  under- 
pinned ;  and  that  he  said  he  had  made  similar  representations 
to  others,  to  whom  he  had  presented   the  paper  for  subscrip- 


DECEMBEK  TERM  3  815.  613 

Hitchcock  et  al.  v.  Haight. 

tion.  To  all  this,  there  was  exception  taken,  but  it  was  ad- 
mitted bj  the  Court.  It  was  proved  on  cross  examination, 
that  the  house  had  been  fitted  up  and  underpinned.  The 
subscription  paper,  in  substance  as  set  out  in  plaintiff's  repli- 
cation, was  read  to  the  jury  by  defendant ;  and  also  a  written 
assignment  of  it  to  the  County  Commissioners,  to  whom  it 
was  payable.  The  conveyance  by  Potter  and  others  of  the 
house  was  read  in  evidence ;  and  it  was  also  proved  that 
the  house  had  not  been  removed  to  the  public  square,  nor 
lathed,  plastered,  painted,  or  underpinned  ;  but  it  had  been 
fitted  up  and  occupied  as  a  Court  house.  This  was  the  sub- 
stance of  the  testimony.  The  Com-t  instructed  the  jury  for 
the  defendant,  that  if  they  believed  that  Dunbar  made  the 
representations  to  defendant  before  he  signed  the  subscrip- 
tions, and  that  said  representations  were  the  consideration  for 
signing  the  same,  as  alleged,  then  the  verdict  must  be  for  the 
defendant. 

All  this  testimony  fails  to  prove  that  Dunbar  was  the  agent 
of  Potter,  or  |hat  he  made  any  assurances,  representations,  or 
promises  to,  or  obtained  defendant's  subscription.  So  the 
main  foundation  of  the  pleas,  as  drawn,  is  unsustained  by 
proof.  If  he  made  such  representations  to  others,  and  to  all 
to  whom  he  presented  it,  it  would  not  follow,  either  that  he 
presented  it  to  defendant,  or  made  them  to  him.  But  the 
subscription  paper  is  a  written  contract,  and  must  speak  for 
itself,  and  it  does  speak  for  itself;  for  they  "  promise  to  pay  " 
the  County  Commissioners  the  sums  annexed  to  their  names, 
"for  the  purpose  of  building  or  purchasing  a  house,  suitable 
for  holding  Courts  in  said  county."  Here  is  the  object  in 
the  written  declaration  of  the  defendant,  and  it  does  not  in- 
clude removal  to  the  public  square,  lathing,  plastering, 
painting,  underpinning  or  fitting  up,  otherwise  than  to  be 
"  suitable  "  for  holding  Courts. 

This  contract  is  no  more  liable  to  be  explained  or  added  to 
by  parol,  than  any  other  contract  in  writing.  It  may  be  im- 
peached for  fraud.  But  all  these  alleged  "  assurances,  repre- 
sentations and  promises,"  if  ever  made  by  Dunbar  to  defend- 
ant, are  inadmissible   to  alter,    vary,  change,   or  explain  the 
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writing.  The  proof  is  inadmissible,  but  if  admitted,  it  does 
not  sustain  the  issues;  and  the  issues,  if  sustained,  are  imma- 
terial. The  new  trial  should,  therefore,  have  been  granted. 
"We  are  of  opinion,  that  the  judgment  be  reversed  at  the 
cost  of  defendant,  and  cause  be  remanded  with  directions  to 
the  Court  below  to  award  a  venire  de  novo,  to  try  the  gen- 
eral issue. 

Judgment  reversed. 


RiCHAED  BuKKE,  plaintiff  in  error,  v.  Michael  Haley,  Adm'r 
of  Michael  Farnan,  deceased,  defendant  in  error. 

Error  to  Jo  Daviess. 

Sales  made  by  auctioneers  stand  upon  the  same  footing  as  those  made  by 
private  individuals,  and  require  that  some  note  or  memorandum  should 
be  made  and  signed  by  the  party  to  be  charged,  to  render  them  valid  and 
obligatory  upon  the  purchaser. 

An  auctioneer  sold  at  public  vendue  a  certain  house  and  blacksmith's  shop, 
with  a  leasehold  interest  in  the  lot  on  which  the  buildings  were  located. 
The  premises  were  struck  off,  and  the   following  memorandum  made  by 

the  auctioneer  on  the  back  of  the  lease,  with  a  pencil :     "  $200 $3.50 

Richard    Burke."    No  other   memorandum  of  the  sale  was    made  : 

Held,  not  to  be  binding  on  the  bidder  to  whom  the  property  was  struck 
off,  there  being  nothing  in  the  case,  as  shown  by  the  evidence,  to  connect 
the  memorandum  with  any  particular  house  or  lot,  or  with  any  terms  or 
conditions  of  the  sale,  which  would  tend  to  prove  the  contract  between 
the  parties,     (a) 

This  suit  was  originally  commenced  before  a  justice  of  the 
peace  in  Jo  Daviess  county,  by  the  defendant  in  errror,  for 
the  sum  of  $81.91,  being  the  difference  in  the  sale  of  prop- 
erty sold  at  auction.  Judgment  was  rendered  before  the  jus- 
tice for  the  amount  claimed,  against  the  j^laintiff  in  error, 
from  which  judgment  he  appealed  to  the  Circuit  Court  of 
Jo  Daviess  county.  At  the  June  term  1845,  of  said  Court, 
a  verdict  was  rendered  against  him  for  the  above  sum  of 
$81.91. 

T.  Campbell  and  O.  C.  Pratt,  for  the  plaintiff  in  error. 
Sales   at   auction  of   real  estate  are  within  the  statute  of 

(a)    Doty  V.  Wilder,  15  111.  R.  407 ,  MoConnell  v.  Brillhart,  17  111.  R.  334 ;  Farwell   v. 
Lowther,  18  111.  R.  255. 
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Frauds.  Gale's  Stat.  315;  Simonds  v.  Catlin,  3  Caines,  64; 
2  Johns.  260. 

There  was  no  sufficient  memorandum  made  by  the  auc- 
tioneer to  take  the  case  out  of  the  Statute.     3  Johns.  419. 

On  the  subject  of  auction  sales  generally,  see  1  Esp.  N. 
P.  R.  101 ;  2  do.  659 ;  Walker  v.  ConstaUe,  1  Bos.  &  Pul. 
306 ;  T  Yesey,  341 ;  13  do.  456 ;  Sugden  Yend.  ch.  1,  p.  25. 

J.  Churchman,  for  the  appellee. 

Our  Statute  applies  to  executory  contracts;  the  English 
did  not,  Roberts  on  Frauds,  112,  125,  129 ;  Simon  v.  Mo- 
tivos,  3  Burr.  1920. 

The  printed  conditions  were  sufficient  to  bind  the  pur- 
chaser.    2  Esp.  231. 

T.  Cojmjpbell^  in  reply. 

The  doctrine  laid  down  in  Simon  v.  Motivos^  3  Burr.  1920, 
is  not  the  law,  and  has  not  been  for  years. 

The  Opinion  of  the  Court  was  delivered  by 

PuKPLE,  J.*  The  defendant  in  error  sued  the  plaintiff  in 
error  before  a  justice  of  the  peace  of  Jo  Daviess  county. 
The  suit  was  removed  into  the  Circuit  Court  by  appeal,  and 
then  tried  at  the  June  term  1845.  The  bill  of  exceptions 
exhibits  the  following  state  of  facts  :  There  was  a  house  and 
blacksmith's  shop  situated  upon  a  lot  in  Galena,  in  which  the 
representatives  of  Farnan  held  a  leasehold  interest.  "Wil- 
liam Montgomery,  a  witness,  called  by  the  plaintiff  below, 
testified  that  he  was  a  public  auctioneer  in  Galena ;  that  said 
plaintiff  employed  him  to  sell  said  interest  in  the  house,  shop 
and  lot  at  public  auction  ;  that  he  advertised  the  property  for 
sale  in  a  newspaper,  and  offered  it  at  public  auction  on  the 
day  designated   in   the  advertisement;  that  defendant  below 

bid  for  the   property    aforesaid    the  sum    of ,  and  also 

the  sum  of for  a  sign  post ;  that  he  immediately  wrote  in 

pencil  mark  on  the  lease  describing  the  premises,  the  words 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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and  figures  following :  "$200,  $3.50,  Ricliard  Burke ;"  that 
defendant  below  signed  no  instrument  wliatvever  relative  to 
said  sale,  nor  did  lie  pa}'  any  thing  on  the  same ;  that  witness 
afterwards  wrote  a  notice  to  Burke,  which  is  not  set  out  in 
the  bill  of  exceptions ;  that  he  afterwards  again  exposed  said 
property  to  sale  and  that  it  was  purchased  b}'  one  Patrick 
Barnes ;  that  the  demand  here  sought  to  be  recovered  is  the 
difference  between  the  two  sales ;  that  he  never  made  any 
tender  of  a  conveyance  of  the  property  in  question  to  de- 
fendant below,  except  as  by  the  notice  before  mentioned, 
previous  to  the  commencement  of  this  suit. 

Philip  A,  Hoyne  testified,  that  he  served  the  notice  before 
mentioned  on  the  defendant  below.  This  was  all  the  evi- 
dence. 

The  counsel  for  the  defendant  below  requested  the  Court 
to  instruct  the  jury. 

"  That  the  Statute  of  Frauds  applies  in  auction  sales  of 
lands  as  well  as  private  sales,  and  that  to  take  such  sales 
out  of  the  Statute  a  memorandum  in  writing  is  necessary, 
signed  by  the  party  to  be  charged,  and  that  if  the  property 
or  any  part  of  it  in  this  case  was  an  interest  in  lands,  unless 
the  contract  was  reduced  to  writing  it  is  void,  and  the 
plaintiff  cannot  recover  for  such  interest."  This  instruction 
was  refused,  and  the  Court  charged  the  jury  "  that  auction 
sales  of  lands  were  not  within  the  Statute  of  Frauds,  and  that 
the  memorandum  made  by  the  auctioneer  in  pencil  mark  on 
the  lease  was  sufficient  to  charge  the  defendant." 

The  defendant  below  excepted  to  the  opinion  of  the  Court 
in  refusing  the  instruction  asked,  and  in  giving  the  one  before 
recited.  Other  exceptions  were  taken  upon  the  trial,  and 
other  errors  have  been  assigned,  but  we  deem  them  unimpor- 
tant.    We  shall,  therefore,  only  notice  these  two  questions. 

First,  whether  sales  of  lands  or  interest  therein  made  at 
public  auction  are  within  the  Statute  of  Frauds  ;  and 

Second^  whether  the  memorandum  here  made  is  sufficient 
to  exempt  this  case  from  the  operation  of  the  Statute. 

Upon  the  first  point,  there  seems  to  have  been  some  con- 
flict of  opinion  among  the  Judges  of  the  English  Courts.     In 
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the  case  of  Simon  v.  Motivos^  3  Burr,  1921,  it  was  liold  that 
sales  made  at  public  auction  were  not  within  the  Statute.  But 
Lord  Ellenborough,  in  the  case  of  Ilinde  v.  Whitehouse.,  7 
Term  R.,  although  he  does  not  expressly  decide  the  question, 
it  not  being  necessary  in  that  case,  distinctly  states  that  he 
is  of  a  contrary  opinion.  All  the  recent  decisions  seem  to 
admit  the  principle,  and  we  think  with  sufiicient  reason  in 
their  favor,  that  sales  made  by  auctioneers  stand  upon  the 
same  footing  as  those  made  by  private  individuals,  and  re- 
quire that  some  note  or  memorandum  should  be  made  and 
signed  by  the  party  to  be  charged,  to  render  them  valid  and 
obligatory  upon  the  purchaser. 

There  is  no  difficulty  in  determining  the  other  question 
presented  in  this  case.  The  Statute  of  this  State,  (Rev.  Stat. 
258,)  provides,  that  "  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concern- 
ing them,  for  a  longer  period  than  one  year,  unless  the 
promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  made 
in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereto  by  him  lawfully  authorized." 

The  only  written  memorandum  made  in  this  case,  by  which 
the  purchaser  at  the  sale  is  sought  to  be  charged,  is  the  one 
made  on  the  back  of  the  lease  of  the  premises  sold,  as  fol- 
lows :  "  $200— $3.50— Richard  Burke."  This  was  made  by 
the  auctioneer  at  the  time  of  sale.  I^either  the  notice  con- 
taining the  terms  and  conditions  of  the  sale,  nor  the  lease, 
nor  the  memorandum  upon  the  back  of  the  same,  were  pro- 
duced upon  the  trial.  There  is  nothing  in  the  case,  as  shown 
by  the  evidence,  to  connect  the  memorandum  with  any  par- 
ticular lot  or  house,  or  with  any  terms  or  conditions  of  the 
sale,  which  would  tend  to  prove  the  contract  between  the 
parties.  The  auctioneer,  it  is  true,  by  law  is  the  agent  of 
both  the  vendor  and  purchaser,  and  a  memorandum  signed 
by  him  would  be  binding  on  the  latter  provided  it  was  suffi- 
cient either  in  itself,  or  when  connected  with  other  written 
or  printed  evidence,  to  show  what  was  the  contract  of  the 
parties.     From  the  entire  absence  of  all  such  testimony,   the  • 
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Court  should  have  given  the  instruction  asked  for  by  the 
counsel  for  the  defendant  below,  and  withheld  the  instruc- 
tion given. 

It  has  been  insisted  upon  the  argument  by  the  counsel 
for  defendant  in  error,  that  the  Statute  of  Frauds  was  not 
pleaded  in  this  case,  and  that  said  defendant  had  no  notice 
that  the  defendant  below  designed  to  avail  himself  of  its 
benefits  until  the  conclusion  of  the  testimouy  in  the  cause. 
This  Court  has  heretofore  held  that  a  party  who  intends  to 
take  advantage  of  this  statute  must  plead  the  same,  or  in 
some  other  form  rely  upon  it.  This  case  being  an  appaal 
from  a  justice  of  the  peace,  no  written  pleadings  are  neces- 
sary in  the  Circuit  Court.  But  the  proceedings  in  this  case 
clearly  show  that  the  defendant  below  relied  solely  on  the 
statute  for  his  defence. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  that  Court  to 
award  a  venire  facias  de  novo. 

Judgment  reversed. 


John  K.  Kincaid,  appellant,  v.  Stabling  Tuenek,   appellee. 
Appeal  from  Menard. 

A.  sued  B.  in  an  action  on  the  case  for  setting  fire  to  the  prairie  without 
paying  proper  attention  thereto.     The  defendant  pleaded  that  before  the 
suit  was  commenced,  they  submitted  the  matter  to  three  arbitrators  who 
met  and  heard  the  case,  when  the  parties  agreed  that  a  majority  of  the 
arbitrators  might  make  an  award,  and  that  thereupon  two  of  them  made 
an  award,  &c.    Issues  were  joined  and  the  cause  was  tried  by  the  jury, 
who  rendered  a  verdict  for  the  plaintiif.     The  defendant  moved  for  a 
new  trial,  because  the  verdict  was  against  the  evidence,  which  was  over- 
ruled.    The  Court,  after  reviewing  the  evidence,  held,  that  the  verdict 
was  not  so  palpably  against  the  evidence  as  to  induce  the  belief  that  the 
jury  misunderstood  the  evidence,  or  acted  from  prejudice  or  partiality, 
which  should  be  the  case  before  the  Court  would  be  authorized  to  set 
aside  the  verdict. 
When  a  question  is  fairly  and  intelligibly  submitted  to  a  jury,  their  deter- 
mination ought  not  to  be  set  aside  without  the  most  substantial  reasons,  (a) 
Trespass  on  the  Case,  &c.,  in  the  Menard  Circuit  Couri^, 
brought  by  the  appellee  against  the   appellant.     The   cause 
was  heard  before  the  Hon.  Samuel  H.  Treat  and   a  jury,  at 
the  June  term  1845,  of  said  Court,  when  a  verdict  was  ren- 

(a)  Dufield  v.  Cross,  13  111.  R.  699. 


DEOEMBEK  TERM  1845.  619 

Kincaid  v.  Turner. 

dered  for  the  plaintiff  below  for  $150.     The  defendant  moved 
for  a  new  trial,  which  was  overruled. 

The  pleadings  and  evidence  are  recited  in  the  Opinion  of 
the  Court. 

S.  W.  Bohbins,  for  the  appellant. 

The  award  of  the  arbitrators  was  fair,  valid  and  obligatory, 
and  the  plea  is  a  bar  to  the  action. 

Silence  gives  consent,  for  instance,  the  marriage  ceremony. 
If  a  man  bawled  out  "  aye !''  when  his  assent  was  asked  by 
the  minister,  he  would  be  considered  as  caring  nothing  about 
it.     It  is  the  silence  that  gives  the  consent. 

An  award  bars  all  suits,  &c.  The  law  designs  to  carry  out 
the  intentions  of  the  parties,  and  Courts  will  liberally  construe 
arbitrations,  and  encourage  them.  Gerrish  v.  Ayres,  3  Scam. 
24:6  ;  Kyd  on  Awards,  208.  As  to  awards  being  final,  see  lb. 
212 ;  and  as  to  their  construction,  lb.  242.  See  also.  Barton  v. 
Todd^  3  Johns.  369 ;  Emmett  v.  Hoyt,  17  Wend.  410 ;  LarUn 
V.  Bobbins,  2  do.  505 ;  Chandler  v.  Gay,  Bre.  55  ;  Duncan  v. 
Fletcher,  lb.  252;  Watson  on  Awards,  55,  65,  101,  102; 
Jackson  v.  Gager,  5  Cowen,  388. 

T.  L.  Harris,  and  A.  Lincoln,  for  the  appellee. 

When  questions  of  fact  are  submitted  to  the  jury,  they  are 
the  sole  judges.  Johnson  v.  Moulton,  1  Scam.  532 ;  Leigh  v. 
Hodges,  3  do.  18  ;  1  Greenl.  Ev.  §  5. 

It  is  admitted  that  if  there  was  a  valid  award,  it  would  be 
binding  ;  but  there  was  no  valid,  binding  award  made.  The 
submission  was  to  the  decision  of  three  men,  and  being  under 
seal,  no  subsequent  parol  agreement  can  vary  its  terms.  Green 
.V.  Miller,  6  Johns.  39 ;  Kyd  on  Awards,  106. 

There  is  no  proof  that  the  arbitrators  were  sworn,  or  that 
they  heard  any  evidence  on  the  subject  of  the  submission. 

As  to  implied  assent,  see  1  Greenl.  Ev.  197, 199.  In  this 
case  there  was  nothing  to  show  the  assent  of  the  party. 

The  award  was  not  in  compliance  with  the  statute.  There 
was  no  oath  before  a  justice,  <fec. 
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The  Opinion  of  tlie  Court  was  delivered  by 

Caton,  J.*  Turner  sued  Kincaid  in  tlie  Circuit  Court, 
and  declared  in  trespass  on  the  case  for  setting  fire  on  the 
prairie,  and  so  negligently  watching  the  same,  that  it  run 
on  to  the  plaintiff's  premises  and  destroyed  his  property,  &c. 
The  defendant  pleaded  not  guilty,  and  also  that  previous  to 
the  commencement  of  the  suit,  the  parties  submitted  the 
cause  of  action  to  the  arbitrament  of  three  persons,  naming 
them ;  that  the  arbitrators  met  and  heard  the  case,  when  the 
parties  agreed  that  a  majority  of  the  arbitrators  might  make 
an  award,  whereupon  two  of  the  said  arbitrators  made  and 
published  their  award,  &c.  Issues  were  joined  on  both 
pleas,  and  the  cause  was  tried  by  a  jury  who  rendered  a  ver- 
dict for  the  plaintiff.  The  defendant  moved  for  a  new  trial, 
because  the  verdict  was  not  sustained  by  the  evidence, 
which  motion  was  overruled,  and  the  defendant  excepted. 

The  point  principally  relied  upon  by  the  defendant  below, 
and  the  only  one  which  we  think  it  worth  while  to  discuss  is, 
that  the  evidence  shows  that  the  parties  did  agree  that  a 
majority  of  the  arbitrators  might  make  an  award,  which,  if 
established,  entitled  the  defendant  to  a  verdict.  It  only  be- 
comes necessary  therefore  to  see  what  was  the  evidence  on 
this  point.  The  testimony  of  one  of  the  arbitrators,  as  it  is 
reported  in  the  bill  of  exceptions,  shows,  that  after  the  cause 
had  been  submitted  to  the  arbitrators  and  they  had  delibera- 
ted thereon,  they  came  into  the  presence  of  the  parties,  and 
others,  and  stated  that  they  could  not  unanimously  agree  on 
an  award,  but  that  a  majority  had  agreed,  that  they  could, 
if  they  chose,  withdraw  their  bonds,  and  stand  as  they  were 
before,  or  choose  other  men,  or  let  the  majority  find.  After 
waiting  for  some  time,  neither  of  the  parties  saying  anything, 
some  bystander  remarked,  that  he  supposed  that  the  parties 
thought  they  could  not  do  better  than  for  a  majority  to  find, 
and  then  the  majority  wrote  and  signed  their  award,  and  no 
objection  was  made  to  the  award  by  any  person  after  it  had 

— i — — . — . ( '. . 
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been  made  public.  The  testimony  of  another  of  the  arbi- 
trators is  substantially  the  same,  but  he  goes  further  and 
states,  that  the  defendant  oflfered  to  comply  with  the  award 
after  it  was  rendered,  but  the  plaintiff  refused.  That  neither 
of  the  parties  said  or  did  any  thing  evincing  a  will  that  a 
majority  should,  or  should  not  act  when  appealed  to  on  the 
subject  as  stated  above,  or  made  any  objection  after  the 
award  was  declared  in  writing.  This  is  the  substance  of 
the  evidence  on  that  point.  On  this  evidence  the  question 
was  clearly  and  distinctly  put  to  the  jury  whether  the  parties 
agreed  that  a  majority  should  make  an  award,  and  they  have 
found  that  they  did  not.  Although  we  should  have  been  en- 
tirely satisfied  and  perhaps  better  satisfied  with  the  verdict, 
had  they  found  the  other  way,  yet  we  cannot  say  that  the 
verdict  is  so  palpably  against  the  evidence  as  to  induce  the 
belief  that  the  jury  misunderstood  the  evidence,  or  acted 
from  prejudice  or  partiality,  which  should  be  the  case  before 
the  Court  would  be  authorized  to  set  aside  the  verdict. 
When  the  arbitrators  went  into  the  presence  of  the  parties 
and  informed  them  of  the  state  of  their  deliberations,  they 
made  to  them  three  propositions:  either- that  they  should 
withdraw  their  bonds  and  let  that  arbitration  fall  through 
altogether,  or  select  other  arbitrators,  or  allow  a  majority  to 
decide.  To  this  no  reply  was  made  by  either  of  the  parties. 
It  is  said  that  by  their  silence  they  acquiesced  in  the  pro- 
position of  the  arbitrators ;  but  if  that  be  admitted,  it  may  be 
difficult  to  determine  to  which  of  the  three  several  proposi- 
tions they  assented  by  their  silence,  unless  they  may  be 
supposed  to  have  adopted  the  suggestion  of  the  bystander, 
that  they  could  not  do  better  than  for  a  majority  to  decide. 
Their  silence,  when  this  remark  was  made,  and  immediately 
after  the  award  of  the  majority  was  published,  we  do  not 
doubt  would  have  been  sufficient  to  have  authorized  the 
jury  to  have  found  that  way ;  but  it,  as  clearly,  did  not  con- 
strain them  so  to  find.  Their  conduct  was  capable  of  another 
interpretation.  They  may  have  been,  and  perhaps  were, 
taken  by  surprise,  and  were  not  prepared  to  answer  defi- 
nitely at  the  moment  without  reflection   or  consultation  with 
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their  friends,  each  might  have  been  waiting  to  see  what  im- 
pression the  proposition  had  on  the  mind  of  the  other,  and 
both  remained  in  a  state  of  suspense.  When  a  question  is 
fairly  and  intelligibly  submitted  to  a  jury,  their  determina- 
tion ought  not  be  set  aside  without  the  most  substantial 
reasons.  If  a  verdict  is  to  be  overthrown  because  it  does 
not  entirely  correspond  with  the  judgment  of  the  Court,  we 
had  better  abolish  the  trial  by  jury  altogether,  or  at  least 
require  the  Judge  to  tell  the  jury  precisely  and  distinctly 
what  his  opinion  of  the  case  is,  and  require  them  to  find  ac- 
cordingly, and  thus  save  the  expense  of  a  second  trial.  The 
theory  of  the  trial  by  jury  is,  that  they  are  better  capable  of 
judging  of  facts  than  the  Court,  and  to  secure  to  suitors  the 
benefits  of  this  blessing,  we  must  give  them  the  advantage 
of  their  superior  judgment.  On  the  other  questions  of  fact 
in  the  case,  there  can  be  no  serious  controversy. 
The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Sarah  Bonham  et  al.^  appellants,  v.   Abkaham  Badgley  et 
al.^  appellees. 

Appeal  from  St.  Clair. 

Disseizins  are  not  favored  in  law,  and  are  not  to  be  raised  by  construction. 
The  legal  owner  may  sometimes  treat  the  entry  of  a  trespasser  as  a  dis- 
seizin, or  as  lawful,  according  to  his  election,  and  so  proceed  as  will  be 
most  advantageous  to  himself.  But  this  election  does  not  belong  to  the 
trespasser. 

Under  the  statute,  as  it  existed  in  1819,  males  of  the  age  of  seventeen,  and 
females  of  the  age  of  fourteen  could  be  joined  in  marriage,  if  "  not  pro- 
hibited by  the  laws  of  God."  A.  married  the  daughter  of  his  sister ;  Hdd, 
that  this  marriage  was  within  the  Levitical  degrees,  though  not  on  that 
account  absolutely  void,  but  only  voidable.  As  to  all  civil  purposes,  un- 
til sentence  of  separation,  which  must  be  made  in  the  life-time  of  the 
parties,  marriages  of  this  kind  are  esteemed  valid.  Courts  will  not  annul 
the  marriage  after  the  death  of  either  party,  by  which  the  issue  would 
be  rendered  illegitimate. 

Bill  in  Chancery  for  relief,  &c.,  in  the  St.  Clair  Circuit 

Court,  filed  by  the  appellees  against  the  appellants,  and  heard 

before   the  Hon.    Gustavus  P.    Koerner,  at  the    !N^ovember 

special  term  1845  on  demurrer   to  the   bill.     The  demurrer 

was  overruled,  and  a  decree  pro  confesso  entered. 
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L.  Trumbull^  for  the  appellants,  made  the  following  objec- 
tions in  support  of  the  demurrer,  and  for  a  reversal  of  the 
decree : 

1.  The  bill  does  not  show  that  Joseph  Bonham,  from  whom 
complainants  claim,  died  seized  of  the  land ;  non  constat,  but 
he  may  have  conveyed  away  the  land  before  his  death. 

2.  By  the  law  of  descents  in  force  at  Joseph's  death,  his 
mother,  Sophia,  was  his  only  heir,  and  there  is  no  allegation 
that  she  was  seized  of  the  land  at  her  death  in  1834,  nor  in- 
deed at  any  time ;  nor  who  were  her  heirs ;  the  bill  being 
framed  upon  the  presumption  that,  at  Joseph's  death,  his 
estate  descended  to  his  brothers  and  sisters,  which  was  not 
then  the  law.  Laws  of  1819,  230  ;  Hays'  AdirCr  v.  Tliomas, 
Bre.  136. 

3.  The  bill  does  not  show  how  complainants  are  entitled 
to  the  interests  which  they  claim,  no  title  being  shown  or 
alleged  in  the  ancestor  through  whom  they  claim,  at  the  time 
of  his  death. 

4.  The  bill  is  multifarious,  uncertain  and  contradictory, 
and  if  sustained  will  deprive  the  said  Sarah  of  her  dower 
interest  in  said  land,  to  which  she  is  by  law  entitled.  Male 
persons  of  the  age  of  seventeen  years,  and  females  of  the 
age  of  fourteen  years  and  upwards,  and  not  prohibited  by 
the  laws  of  God,  may  be  joined  in  marriage.  Laws  of  1819,  26. 

The  only  marriages  forbidden  by  the  laws  of  God,  are, 

1.  A  second  marriage  when  there  has  been  a  prior  mar- 
riage to  another  person,  who  is  then  alive  ; 

2.  When  there  has  been  a  prior  contract ;  and 

3.  When  there  is  imbecility.     Reeve's  Dom.  Rel.  202. 
And   when  a  marriage  is  invalid  by  reason  of  any  of  the 

causes  mentioned,  they  are  considered  as  husband  and  wife 
until  divorced,  except  in  the  case  of  a  second  marriage.  lb. 
If  the  husband  or  wife  die  before  sentence  of  divorce,  the 
marriage  cannot  be  impeached.     lb.  203  ;  1  Bl.  Com.  434. 

5.  Lapse  of  time  is  a  bar  to  the  relief  sought;  and  when 
the  facts  showing  this  appear  upon  the  face  of  the  bill,  a 
demurrer  is  proper.     Story's  Eq.  PI.  378,  389,  580. 

6.  The  heir  of  Joseph  Bonham  never  having  entered  upon 
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or  had  possession  of  the  land,  those  claiming  under  said  heir 
cannot,  after  a  lapse  of  more  than  twenty  years,  maintain  a 
partition  suit  as  against  a  stranger  who  entered  upon  the  land 
immediately  upon  Joseph's  death,  and  has  had  the  exclusive 
possession  ever  since. 

An  uninterrupted  possession  for  twenty  years  is  conclu- 
sive of  the  right,  upon  a  trial  in  ejectment.  4  Phillip's  Ev. 
265.     As  to  the  manner  of  proving  possession,  see  ib.  note  5. 

Possession,  with  pernancy  of  profits,  is  evidence  in  re- 
epect  of  land,  of  a  seizin  in  fee.  2  Phillip's  Ev.  354;  3  Cruise's 
Dig.  496. 

The  entry  of  Susannah  Beer,  a  stranger  who  had  no  right, 
immediately  on  the  death  of  Joseph  Bonham,  was  an  abate- 
ment. 3  Black.  Com.  1G8;  and  her  death  in  1843,  while  in 
possession,  tolled  the  right  of  entry  of  the  lawful  heirs  of 
Joseph  Bonham.     Ib.  176  ;  3  Cruise's  Dig.  356. 

7.  The  possession  of  the  said  Susannah  being  in  its  com- 
mencement hostile,  and  the  statute  once  havirg  began  to 
run,  will  continue.  The  whole  possession  must  be  taken 
together.     3  Cond.  R,  4Y2. 

A  bill  for  partition  does  not  lie,  when  the  defendant  is  in 
possession  claiming  adversely.  1  Barb,  &  Har.  Dig.  461; 
Wilkin  V.  Wilkin,  1  Johns.  Ch,  R.  112;  Coxy.  Smith, 4:  Johns, 
Ch.  R.  271 ;  Clajpp  v,  Bromagham,  9  Cowen,  573,  A  naked 
possession  is  protected  by  statute,  &c.  Jackson  v.  Wood- 
ruff, 1  Cowen,  285 ;  Laws  of  1823,  183  ;  Gale's  Stat.  454. 

W.  II.    Underwood,  and  J.   Gillespie,  for  the  appellees. 

1.  Courts  of  Equity  have  concurrent  jurisdiction  in  award- 
ing partition  with  Courts  of  Law,  and  will  grant  relief  M^here 
parties  hold  by  legal  or  equitable  titles,  and  where  adequate 
relief  is  not  afforded  by  a  Court  of  Law,  1  Story's  Eq.  Jur. 
608,  §§  655,  8 ;  Jackson  v.  Edioards,  7  Paige  404 ;  Over- 
tones Heirs  v.  Woolfolk,  6  Dana,  374-5. 

2.  A  Court  of  Equity  in  general,  requires  less  certainty  in 
pleading  than  a  Court  of  Law.     Cooper's  Eq.  PI.  181. 

3.  On  Joseph  Bonham's  death  in  1823,  his  land  was  in- 
herited by  his  mother,  Sophia  Bonham.     Laws  of  1819,  230; 
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Haifs  Achn'rs  v.  Thomas^  Jire.  136.  The  reputed  maiTiage 
between  Joseph  Bonham  and  Sarah,  his  niece,  was  void  ah 
inito.  2  Kent's  Com.  82-3-4,  and  note.  Laws  of  1S19,  26. 
But  admitting  it  was  not  void  without  a  divorce,  tlie  child  of 
Sarah  did  not  become,  by  said  subsequent  marriage,  legiti- 
mate or  capable  of  inheriting  from  its  reputed  father  or 
mother.  2  Kent's  Com.  211-12,  173-5.  Our  statutes  on 
this  point  v/ere  passed  in  1827  and  1829.  Gale's  Stat.  333, 
§  76;  lb.  97,  §  46,  and  will  not  operate  retrospectively; 
Stevensoii's  Heirs  v.  Sullivan^  4  Peters'  Cond.  E..  636-9 ; 
Gannett  Y.  Wiggiois,  1  Scam.  335;  for  the  manifest  reason 
that  such  construction  would  divest  vested  rights.  On  the 
death  of  Sophia,  in  1834,  the  land  descended  to  her  children 
and  their  descendants.     Gale's  Stat.  696,  §  43. 

4.  The  statute  of  limitations  must  be  pleaded  or  relied 
upon  in  the  answer.  2  Barb.  &  Har.  Dig.  217 ;  2  Scam.  220, 
520. 

5.  Our  present  statute  was  passed  Feb.  20,  1827;  Gale's 
Stat,  455 ;  and  had  not  run  twenty  years  at  the  time  of  the 
commencement  of  this  suit,  and  cannot  apply  to  this  case ; 
Bre.  Ap.  30 ;  unless  the  statute  of  1S32,  183-4  commenced 
running.  Gales  Stat.  455.  The  statute  of  1823  only  in- 
cludes cases  where  the  person  in  possession  "  claims  under 
color  of  title  and  adversely."  The  possession  of  Sarah  will 
not  be  presumed  hostile  to  the  real  owners  of  said  land. 
Humbert  v.   Trinity  Church,  24  Wend,  589. 

To  constitute  an  adverse  possession,  it  must  be  under 
color  and  claim  of  right.  Adams  on  Eject.  46-7  u.  p.  451-2 
—4  notes;  8  Pick.  377;   Clajpp  v.  Bromagham,  9  Cowen,  552. 

6.  The  occupation  of  the  land  by  Susannah  Beer,  from 
the  death  of  Joseph  Bonham,  was  not  a  "  wrongful  entry  by  a 
stranger  after  his  death,"  and,  'therefore,  she  cannot  be  an 
abator,  nor  can  she  be  a  disseizor,  whereby  the  right  of  entry 
could  be  tolled  on  the  occupation  of  her  heirs  after  her  death. 
3  Black.  Com.  173-6;  Doe  v,  Hull,  16  Eng.  Com.  Law  E.  70 
-1;  2  Bouvier's  Law  Die,  title  "-Seizin.;'  387. 

7.  The  owners  of  land  are  deemed  in  constructive  pos- 
session or  seizin,  unless    there    is    an    adverse    possession. 

VOL.  VII.  79 
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Liscomh  v.  Boot,  8  Pick.  377;  Brownell  v.  Brownell,  19 
Wend.  369 ;  Wilcox  v.  Kinzie,  3  Scam.  224. 

8.  A  Court  of  Chancery  will  not  send  a  complainant  in 
partition  to  a  Court  of  Law,  unless  the  title  is  suspicious,  even 
though  it  be  denied.     6  Dana,  374. 

0.  On  a  bill  for  partition  the  Court  may,  on  being  satis- 
fied that  the  same  cannot  be  made  without  manifest  preju- 
dice to  the  parties,  order  a  sale  by  a  commissioner.  Fon. 
Eq.  36  n.\  4  Paige,  353;  Davis  v.  Davis,  2  Iredell's  Eq.  R. 
608 ;  Hardin,  582 ;  Thomjpson  v.  Hardman,  6  Johns.  Ch. 
R.  435 ;  Jackson  v.  Edwards,  7  Paige,  404.  Sale  may  be 
for  cash.     Gale's  Stat.  144,  §  21. 

The  Opinion  of  the  Court  was  delivered  by 
ScATEs,  J.  The  defendants  filed  a  bill  for  a  partition  or 
sale  of  real  estate,  against  the  plaintiff  and  others.  The 
plaintiff's  demurrer  to  the  bill  was  overruled;  and  that 
judgment  is  assigned  for  error,  as  is  also  the  decree  for  a 
sale  of  the  premises. 

The  bill  traces  title  from  the  U.  S.  to  one  Joseph  Bonham, 
who  entered  into  possession,  fenced  and  cultivated  the 
premises.  The  bill  then  proceeds  to  state,  "that  the  said 
Joseph  Bonham  is  reputed  to  have  married  Sarah  Beer,  one 
of  the  defendants  hereinafter  named,  the  daughter  of  the 
sister  of  him,  the  said  Joseph  Bonham,  in  March,  A.  D.  1823  ; 
that  the  said  marriage,  if  any,  by  reason  of  the  consan- 
guinity, was  illegal  and  void  ;  that  the  said  Sarah,  at  the 
time  of  said  reputed  marriage,  had  a  child  about  eight  months 
old ;  that  said  Joseph  Bonham,  about  one  month  after  said 
marriage,  died,  &c.,  that  he  had  no  children  by  the  said 
marriage,  and  left  no  legitimate  children,  who  could  inherit 
his  estate;"  that  at  the  time  of  his  death,  he  left  no  father, 
but  a  mother,  who  died  some  time  in  the  year  1834,  leaving 
no  husband  or  children  and  grandchildren,  except  the  persons 
hereinafter  mentioned,  as  the  brothers  and  sisters,  children 
of  brothers  and  sisters  of  said  Joseph,  &c.  After  setting  forth 
the  parties,  plaintiff's  and  defendants,  and  the  interest  of  each, 
the  bill  proceeds  to  state:     "That  Susannah   Beer,  sister  of 
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said  Joseph,  and  mother  of  Sarah,  the  plaintiff  here,  had 
the  entire  use  of  the  said  tract  of  land,  after  the  death  of 
the  said  Joseph  Bonham,  until  she  died  in  1843,  and  lived 
upon  the  same,  and  cultivated  most  of  the  same  and  received 
all  the  avails  thereof,  with  all  of  her  said  children,  who 
resided  with  her  ;  and  the  said-Sarah,  her  daughter,  has  occu- 
pied and  received  all  the  avails  of  the  same  ever  since.  And 
that  the  use  of  the  premises,  during  the  last  twenty  two 
years,  has  been  worth  at  least  thirty  dollars  a  year." 

If  Joseph  died  without  children,  or  descendants  of  a  child, 
by  the  law  then  in  force,  the  estate  went  by  descent  to  the 
next  of  kin,  and  leaving  only  a  mother  surviving,  she  would 
take  the  whole  estate.  Laws  of  1819,  230,  §  21.  Such  was 
the  fact  by  the  bill,  and  the  parties,  therefore,  must  derive 
title  by  descent  from  Sophia  Bonham,  the  mother  of  Joseph. 
It  is,  therefore,  contended  that  she  was  never  in  the  seizin, 
but  was  disseized  by  Susannah  Beer,  who  remained  in  pos- 
session until  her  death,  when  the  premises  descended  to  her 
daughter,  Sarah,  the  plaintiff  in  error.  By  which  disseizin 
and  descent  it  is  contended  the  right  of  entry  of  Sophia 
Bonham's  heirs  is  tolled,  and  they  are  put  to  their  action  to 
recover  the  possession,  if  not  barred.  If  the  premises  were 
true,  the  corollary  would  follow.  But  disseizins  are  not 
favored  in  law,  and  are  not  to  be  raised  by  construction. 
We  do  not  regard  the  facts  stated  in  the  bill  as  showing  a 
case  of  disseizin.  The  legal  owner  may  sometimes  treat 
the  entry  of  a  trespasser  as  a  disseizin,  or  as  lawful,  at  his 
election,  and  so  proceed  as  will  be  most  advantageous  to 
himself.  But  this  election  does  not  belong  to  the  tres- 
passer. The  view  we  take  of  this  case,  however,  renders 
it  unnecessary  to  decide  further  upon  this  poinnt. 

"We  regard  the  allegations  of  the  bill  as  setting  forth  a 
marriage  in  fact  between  Joseph  and  Sarah,  the  plaintiff. 
The  law  of  1819,  26,  §  1,  provides  that  males  of  the  age  of 
seventeen,  and  females  of  the  age  of  fourteen,  may  be 
joined  in  marriage,  if  "not  prohibited  by  the  laws  of  God." 
Whether  the  "  laws  of  God  "  mean  the  Levitical  degrees,  in 
this  respect,  I  will  not   undertake  to   determine.     But  this 
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marriage  was  certainly  within  the  Levitical  degrees;  yet  it 
is  not,  therefore,  void,  bnt  only  voidable.  1  Black.  Com.  434 ; 
2  Ke  t's  Com.  94,  95;  4  Bac.  Abr.  554. 

They  are  esteemed  valid  for  all  civil  purposes,  until  sen- 
tence of  separation,  and  which  must  be  made  in  the  life  time 
of  the  parties,  for  the  Courts  will  not  annul  the  marriage 
after  the  death  of  either  party,  by  which  the  issue  would  be 
bastardized.  See  same  authorities,  and  ako  Com.  Dig.  216 
to  219,  C.  1  t )  C.  Y,  inclusive,     {a) 

The  marriage  not  being  annulled  by  sentence  of  separa- 
tion during  the  lifetime  of  the  husband,  it  is  made  good  fur 
all  civil  purposes,  and  the  wife  is  entitled  to  doWer.  1  Black. 
Com.  434,  note  3,  citing  Elliott  v.  6'tWT,  2  Phil.  Ecc.  C.  16; 
1  Moore,  225-8  ;  Cro.  Car.  352 ;  1  Roper  332-3. 

The  statute  has  saved  the  right  of  dower  on  lands  de- 
scending. Laws  of  1819,  230,  §21.  And  has  also  provided 
a  remedy  for  its  assignment,  if  not  done  withii]  a  month 
after'  demand  made.  lb.  12,  §  1.  But  she  has  been  allowed 
to  remain  in  possession,  living  with  her  mother,  as  shown  by 
the  bill,  upon  the  premises,  and  whom,  we  should  regard  as 
being  seized  instead  of  the  mother  being  po  sessed.  Thus 
having  the  possession  of  the  whole  estate,  she  might  well 
neglect  to  demand  an  assignment.  This  bill  seeks  a  sale  of 
the  whole  premises  without  an  assignment,  and  so  it  is 
decreed.  We  are,  therefore,  of  opinion  that  the  decree  is 
erroneous,  and  must  be  reversed  with  costs,  and  the  cause 
remanded  for  such  further  proceedings,  as  to  law  and  equity 
may  appertain. 

Decree  rev&rsed. 

(o)    Adkins  v.  Holmes,  2  Ind.  R.  197. 
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Lyman  R.  Lyon  et  al.,  plaintiffs  in  error,  v.  William  C.  Boil- 
vin, defendant  in  error. 

Error  to  La  Salle. 

Where  a  record  of  a  Circuit  Court  was  amended  so  as  to  show  that  a  party 
appeared  by  attorney,  instead  of  the  recital  of  service  of  process,  it  was 
held  that  it  was  evidently  a  clerical  mistake,  and  that  the  Court  had  the 
power  and  right  to  order  the  amendment  so  as  to  make  the  record  con- 
form to  the  files  of  the  Court. 

Where  a  judgment  was  obtained  against  a  party  represented  by  one  not  au- 
thorized to  appear,  it  was  held  that  the  Court  had  the  power  to  vacate  the 
judgment  on  motion,  without  compelling  the  party  to  resort  to  chancery 
for  relief,  or  to  a  suit  against  the  attorney  ;  that  the  judgment  could  be 
wholly,  or  in  part,  set  aside,  and  upon  terms. 

It  cannot  be  shown  by  the  Roll  of  Attorneys  that  a  person  is  not  an  attor- 
ney at  law,  unless  the  Roll  is  incorporated  into  the  record  by  a  bill  of  ex- 
ceptions. 

In  an  action  of  assumpsit  upon  a  bill  of  exchange,  the  general  issue  was 
pleaded,  with  a  notice  of  special  matter  of  defence,  to  wit :  that  the  bill 
was  an  accommodation  bill,  drawn  on  and  accepted  by  the  defendants, 
merely  for  the  purpose  of  enabling  the  drawer  to  get  the  same  discount- 
ed to  pay  the  defendants  a  debt  he  owed  them  ;  that  the  drawer  was  to 
meet  the  bill  at  maturity,  but  that  he  perverted  it  to  a  different  use;  and 
that  the  plaintiff  did  not  receive  the  same  for  value  in  the  ordinary  course 
of  business,  but  merely  for  collection  on  the  drawer's  account.  At  the 
November  term  1844,  the  defendants  made  affidavit  that  they  expected 
to  prove  these  facts  by  Daniel  F.  Webster,  the  drawee  of  the  bill,  who  re- 
sided in  Washington  City,  but  who  had  sailed  to  China,  as  Secretary  of 
Legation  to  tlie  American  Embassy.  Leave  had  previously  been  given  to 
the  defendants  to  plead  by  the  first  of  March.  A  further  aflSdavit  was 
made  by  their  attorney,  stating  that  a  dedimus  had  been  sued  out  on  the 
4th  day  of  March,  1844,  and  forwarded  to  the  American  Minister  to  take 
said  Webster's  deposition ;  but  that  it  had  not  been  returned  for  want  of 
time,  and  that  his  evidence  was  material ;  and  moved  for  a  continuance, 
but  the  motion  was  refused  by  the  Court,  who  proceeded  with  the  case  to 
trial  and  judgment :  Held,  that  the  evidence  was  material,  that  due  dili- 
gence had  been  used,  and  that  Webster  was  a  competent  witness  to  prove 
the  facts  stated  in  the  affidavit. 

Assumpsit  in  the  La  Salle  Circuit  Court,  brought  by  the 
defendant  in  error  against  the  plaintiffs  in  error.  The 
cause  was  finally  heard  at  the  jNovember  term  1844,  before 
the  Hon.  John  D.  Caton,  without  the  intervention  of  a  jury, 
when  a  judgment  for  the  plaintiff  was  rendered,  and  entered 
of  record  as  follows  : 

"  The  Court,  after  hearing  the  evidence  in  the  cause,  and 
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being  fully  advised  of  the  premises,  it  is  ordered  and  ad- 
judged, that  the  judgment  of  the  Circuit  Court  of  La  Salle 
county,  rendered  at  the  May  term,  A.  D.  1842,  to  wit.  May 
10th,  1842,  for  the  sum  of  $2413.33  be  in  all  things  affirmed, 
now  as  of  said  10th  day  of  May,  A.  D.  1842  ;  it  is  therefore 
considered  and  adjudged  by  the  Court,  that  the  said  plain- 
tiff have,  and  recover  of  said  defendants  the  said  sum  of 
$2413.33,  for  his  damages,  as  assessed  of  the  10th  day  of 
May,  1843  ;  together  with  the  costs  and  charges  in  this  suit 
in  this  behalf  exj^ended,  and  that  he  have  execution  thereon." 

J.  Butterjield,  for  the  plaintiffs  in  error. 

I.  No  process  was  served  upon  the  defendants  below, 
and  the  only  authority  for  the  rendition  of  the  judgment 
against  them  at  the  May  term  1842,  was  an  appearance  by 
Champlin,  as  attorney  for  the  defendants  in  this  suit,  and  by 
Spring  and  Goodrich  as  attorneys  for  the  defendants  at  the 
suit  of  N.  Boilvin.  On  the  motion  made  by  the  defendants 
to  set  aside  this  judgment  at  the  November  term  1843,  it 
fully  appeared  by  the  affidavits  of  each  of  the  said  attorneys 
that  the)^  were  never  authorized  by  either  of  the  defendants 
to  enter  an  appearance  in  this  cause;  they  acted  solely  on 
information  given  them  by  the  plaintiflF's  attorney.  The  ex- 
ceptions taken  to  the  decision  of  that  motion  bring  up  with 
the  record  those  affidavits,  and  the  defendants  below  now  as- 
sign for  error  that  the  attorneys  who  entered  an  appearance 
for  them  had  no  authority  to  do  so. 

There  are  confficting  decisions  in  the  several  States,  in 
relation  to  the  validity  of  a  judgment  entered  on  the  appear- 
ance or  confession  of  an  attorney,  without  authority.  In 
New  York,  the  court  refuses  to  set  aside  such  a  judgment, 
but  lets  it  stand  as  security  for  the  amount  the  plaintiJff  may 
recover  on  trial,  and  the  defendant  is  let  in  to  plead  and  de- 
fend the  action.  Denton  v.  Woyes,  6  Johns.  301 ;  Graze- 
hrooJc  V.  McCreedie^  9  Wend.  437.  But  in  this  State  and  in 
Ohio,  the  Courts  have  established  the  more  reasonable  rule 
that  a  defendant  shall  not  suffer  or  be  affected  by  the  acts 
of  an  unauthorized  attorney,  and  in  such  cases  will  reverse 
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or  set  aside  the  judgment.  Bank.  v.  Sloo^  1  Scam.  428 ;  Critch- 
field  v.  Porter,  1  Ohio  Cond.  R.  656. 

The  Circuit  Court  erred  in  not  following  the  decision  of 
this  Court,  and  also  in  permitting  the  amendmentto  the  record 
of  the  entry  of  the  judgment,  "  that  the  defendant's  appear- 
ance herein  had  been  entered  at  a  former  term  of  this  Court;" 
when  it  was  fully  proved  to  the  Court  that  that  appearance 
was  entered  without  authority.  The  Circuit  Court  decided 
that  the  said  judgment,  thus  rendered,  should  stand,  and  the 
defendants  be  let  in  to  plead  and  defend. 

The  defendant's  pleading  to  the  action  did  not  release  the 
errors  of  the  previous  judgment.  As  that  judgment  was  not 
opened,  no  subsequent  pleading  to  the  action  would  aifect  it. 

II.  There  were  no  laches  on  tlie  part  of  the  defendants  in 
the  suing  out  of  the  commission  to  take  the  deposition  of 
Webster.  The  defendants  had  until  the  first  of  March,  1844, 
to  plead  ;  they  did  plead  in  time  and  sued  out  their  commission 
within  five  days  after  the  time  given  them  to  plead  ;  although 
in  this  State  a  party  has  a  right  to  sue  out  a  commission  be- 
fore the  cause  is  at  issue,  yet  he  cannot  be  deemed  guilty  of 
laches  in  omitting  so  to  do.  Until  issue  is  made  up  a  party 
cannot  know  what  facts  are  to  be  tried,  or  what  evidence 
will  be  required.  According  to  the  English  and  New  York 
practice,  a  commission  will  not  be  allowed  until  the  cause  is 
at  issue.  Allen  v.  Hendree,  6  Cowen,  400  ;  Graham's  Pr.  592, 
594.  x\nd  the  Court  will  stay  the  trial  of  a  cause  until  the 
return  of  a  commission,  although  not  issued  until  four  spe- 
cial terms  after  issue  joined.     Beall  v.  Dey,  T  Wend.  513, 

III.  Webster  was  a  competent  and  material  witness  for 
the  defendants. 

There  is  a  great  conflict  of  decision  in  the  several  States 
on  the  question  of  the  competency  of  a  witness  in  an  action 
on  a  bill  or  note,  to  which  the  witness  is  a  party.  The  cases 
are  all  collected  in  1  Greenleaf 's  Evidence,  430-1.  The 
question  does  not  appear  to  have  been  decided  by  this  Court. 

The  rule  of  exclusion  in  such  cases  was  first  applied  in 
the  case  of  Walton  v.  Shelley,  1  Term  R.  296.  In  that  case 
the  Court  held  that  the  indorser  of  a  promissory  note,  upon 
general    grounds   of    public   policy,    was   not    a   competent 
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witness  to  prove  it  void  in  its  inception,  but  that  ease  was 
overruled  by  tlio  case  of  Jordain  v.  LasJihrooh^  7  Term  R. 
599. 

The  rule  that  an  indorser  of  a  negotiable  security,  nego- 
tiated before  it  was  due,  is  not  admissible  as  a  witness  to 
prove  it  originally  void,  has  been  sustained  by  tlic  Supreme 
Court  of  the  United-  States;  but  on  a  question  of  local  or 
commercial  law,  the  decisions  of  the  Supreme  Court  of  the 
United  States  are  not  binding  upon  the  State  Courts.  /Stalker 
V.  McDonald,  6  Hill's  (N.  Y.^)  R.  95. 

In  ]^ew  York  the  party  to  a  negotiable  paper  is  admissible 
as  a  witness.  In  Massachusetts  the  rule  is  otherwise.  This 
case  does  not  necessarily  involve  a  decision  of  that  question, 
as  the  testimony  of  Webster  was  not  wanted  for  the  purpose 
of  proving  the  draft  void  in  its  inception,  but  to  prove  that 
the  draft  was  made,  accepted  and  indorsed  for  the  accommo- 
dation of  the  drawer.  And  secondly,  that  it  was  afterwards 
placed  by  the  drawer  in  the  hands  of  the  plaintiff  to  collect 
for,  and  on  account  of  the  drawer. 

It  is  insufficient  that  Webster  was  certainly  a  competent 
witness  to  prove  facts  that  took  place  after  he  indorsed  the 
draft.  3  Mass.. 27;  7  do.  470  ;  1  Mete.  416.  Again,  the  Court 
will  not  try  or  decide  upon  the  competency  of  a  witness  on 
an  application  to  continue  a  cause.  1  Duer's  Pr.  464 ;  11 
Johns.  200;  Graham's  Pr.  594;  McKenzie  v.  Hudson^  16 
Eng.  Com.  Law  R.  26 ;  Ogden  v.  Payne,  5  Cowen,  16 ;  2 
Tidd's  Pr.  772. 

lY.  The  Court  erred  in  refusing  to  continue  the  cause  at 
the  jS^ovember  term  1844.  The  affidavit  of  Howard,  which 
was  read  on  the  motion  to  continue,  proved  that  Webster 
was  a  material  witness  ;  and  the  affidavit  of  Peters,  showed 
that  sufficient  time  had  not  elapsed  for  the  execution  and 
return  of  the  commission  ;  no  counter  affidavits  were  made  on 
the  part  of  the  plaintiff.  These  affidavits  are  contained  in 
the  record,  and  are  sufficiently  referred  to  in  the  bill  of  ex- 
ceptions. 

J.  B.  Thomas  and  II.  0.  Merriman^  for  the  defendant  in 
error. 
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The  defendants  below,  by  their  subsequent  appearance, 
waived  all  preceding  errors. 

The  authority  of  Champlin  to  practice  cannot  be  ques- 
tioned in  this  Court.  That  was  a  matter  to  be  decided  by 
the  Circuit  Court.  His  appearance  in  the  cause  was  good. 
I  If  the  party  has  been  injured,  his  remedy  is  against  the  at- 
itorney.  1  Salk.  86,  88;  Jackson  v.  Stewart,  6  Johns.  34; 
Gaillard  v.  Smart,  6  Cowen,  387 ;  Meacham  v.  Dudley,  6 
"Wend.  514;  Orazehrooh  v.  MoCreedie,  9  do.  437. 

It  seems  that  Courts  have,  on  equitable  principles,  and  in 
the  exercise  of  discretionary  power,  opened  judgments  ob- 
tained by  default,  negligence  or  unauthorized  appearance 
of  attorneys  upon  the  ground  that  the  attorneys  were  irre- 
sponsible, but  it  is  a  matter  of  discretion  which  cannot  be 
assigned  for  error  when  that  discretion  is  exercised,  and 
the  statute  of  1837  has  not  embraced  cases  of  this  kind. 
Garner  v.  Aydollett,  1  Scam.  143;  Scldencker  v.  Misley. 
4  do.  486. 

As  to  affidavits  for  a  continuance,  see  Gale's  Stat.  531. 
By  the  terms  of  this  statute,  the  Court  was  justified  in  re- 
fusing a  continuance.  When  the  same  affidavit  has  been 
previously  made  and  the  cause  a  long  time  pending,  the 
Court  ought  to  overrule  the  motion.  3  Littell,  450  ;  1  U.  S. 
Dig.  571,  313. 

Webster  was  an  incompetent  witness.  A  party  to  a  ne- 
gotiable instrument  shall  not  be  permitted  to  defeat  it  by  his 
own  testimony,  or  to  testify  that  it  was  inoperative  in  the 
hands  of  a  l)onaJide\\o\(^eY,  or  that  an  instrument  put  in  cir- 
culation by  his  own  act  is  impi-operly  in  circulation.  Waltoji 
V.  Shelley,  1  T.  E.  396;  Bank  v.  Dunn,  6  Peters,  51,  57; 
Same  v.  Jones,  8  do.  12 ;  Chxircldll  v.  Suter,  4  Mass.  156 ; 
Warreii  v.  Merry,  3  do.  27 ;  Pacliard  v.  Richardson,  17  do. 
126;  TJiayer  \.  Grossman,  1  Mete.  416;  Houghton  v.  Page, 
1  New  Hamp.  60  ;  1  Greenl.  Ev.  428-31. 

The  ]!*^ew  York  Courts  have  held  a  different  doctrine,  but 
prior  to  the  decisions  by  the  Supreme  Court  of  the  United 
States. 

YOL.  vn.  80 
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This  Court  will  render  such  a  judgment  as  the  Court  be- 
low should  have  done.     2  Tidd'  Pr.  1238. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  H.  L.  Kinney  drew  a  bill  upon  Lyon  &  How- 
ard, who  accepted  the  same.  "Webster,  the  payee,  indorsed 
it  to  Boilvin,  who  sued  the  acceptors.  After  four  summonses 
were  returned  "not  found,"  the  record  shows  that  the  de- 
fendants came,  by  Champlin  their  attorney,  and  entered  their 
appearance,  and  on  their  motion  the  cause  was  continued 
until  the  May  term  1842.  At  that  term,  after  reciting  that 
"  it  appearing  to  the  Court  that  process  of  summons  had 
been  served,"  the  defendants  were  called,  a  default  entered, 
and  judgment  for  debt  and  interest.  At  the  November  term 
1843,  the  defendants,  by  Butterfield  their  attorney,  moved  to 
set  aside  and  vacate  the  judgment.  On  cross  motion  of 
plaintiff  below,  the  Court  ordered  that  the  entry  of  judgment 
be  amended  so  as  to  recite  that  defendants  entered  their  ap- 
pearance by  their  attorney,  instead  of  the  recital  of  service 
of  process. 

On  defendants'  motion,  it  was  ordered  that  they  have  until 
the  first  day  of  March  then  next  to  plead  issuably,  and  that 
all  further  proceedings  on  the  judgment  be  stayed,  and  which 
should  stand  as  security  for  the  plaintiff,  and  cost  to  abide 
the  event. 

These  several  decisions  were  excepted  to,  and  are  assigned 
for  error. 

It  appears  from  the  affidavits  read  in  the  Court  below,  that 
Champlin  was  not  the  attorney  of  defendants,  and  had  no 
authority  from  them  to  appear  in  the  case  for  them  in  any 
manner. 

To  the  first  point;  the  Court  unquestionably  had  the  power, 
and  did  right  in  correcting  clerical  mistakes,  as  it  was  doubt- 
less one,  in  reciting  service  of  process,  against  the  officer's 
return.  In  amending,  it  was  proper  to  make  the  entry  recite 
truly   what  already  appeared  on  the  files,  to  wit,  an  appear- 

•  PuEPiE,  J.,  haying  been  of  counsel  in  this  cause,  took  no  part  in  its  decision. 
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ance  bj  attorney,   and  so  make  it  good,  in   affirmance  of  the 
judgment.     Rev.  Stat.  48,  ch.  5,  §§  2,  3. 

As  to  the  second  point ;  how  far  may  a  Circuit  Court  give 
relief  under  such  circumstances  ?  Shall  the  party  be  driven 
into  chancery  to  vacate  or  enjoin  the  judgment,  and  to  a  suit 
at  law  against  the  attorney,  simply  to  preserve  a  fiction  that 
records  import  absolute  verity,  and  cannot  be  contradicted  ? 
The  first  is  too  dilatory  and  expensive  to  comport  with  jus- 
tice ;  and  the  Courts  in  Ohio  have  refused  the  relief  there, 
upon  the  ground,  that  the  party  had  his  remedy  at  law  by 
motion  to  the  Court  rendering  the  judgment.  Crutchfield  v. 
Porter^  1  Ohio  Cond,  R.  656.  The  other  is  too  difficult  of 
proof,  and  doubtful  of  satisfaction  in  cases  of  insolvency,     {a) 

But,  while  we  afford  a  summary  relief  by  asserting  a  power 
in  the  Circuit  Court  to  vacate  the  judgment,  whe  should  not, 
on  the  other  hand,  go  to  the  opposite  extreme,  and  deprive 
an  innocent  of  all  the  fruits  of  his  diligence,  as  might 
be  the  case  in  allowing  other  junior  judgment  creditors  to 
acquire  j)rior  liens,  if  the  judgment  was  unconditionally  set 
aside  ;  possibly  purchasers  under  it  might,  also,  be  involved. 
If  the  defendants  are  let  in  to  make  a  defence,  and  can  show 
a  meritorious  one,  in  bar  of  a  recovery,  the  former  judg- 
ment will  go  for  naught.  But  when  they  come  to  ask  a  favor, 
they  should  not  complain  if  such  terms  accompany  it  as  will 
secure  the  plaintiff  in  statu  quo,  so  far  as  he  may  maintain 
his  claim.  We  are  of  opinion,  the  Court  may  set  aside  the 
judgment  wholly,  or  partially,  and  upon  terms,  as  was  done 
in  this  case ;  and  so,  according  to  circumstances,  securing  to 
innocent  plaintiffs  their  just  advantages,  and  stripping  the 
faulty  of  all.  The  defendants  will  have  every  opportunity 
and  advantage  of  showing  their  merits,  and  making  their 
defence,  and  without  .injuring  the  [plaintiff ;  only  preserving 
to  him  his  lien  and  precedence,  should  he  maintain  his  de- 
mand. The  defendants  ought  to  enter  their  appearance, 
plead  and  try  the  merits.  Such  was  the  decision  in  Denton 
V.  Noyes,  6  Johns.  R.  295,  after  reviewing  the  authorities, 
and  we  approve  the  precedent.  This  Court  has  decided 
substantially  the  same  principle,  that  relief  should  be  given, 
in  the  case  of  Shoo  v.   The  State  Bank,  1  Scam.  428.     From 

(o)    Tmitt  V.  Wainwright,  4  Gil.  R.  415,  Lake  v.  Cook,  15  Ul.  R.  356. 
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the  review  of  authorities  in  Denton  v.  Noyes^  it  appears  that 
the  Courts  in  England  have  decided  both  ways,  according 
to  the  particular  circumstances.  In  the  case  in  1  Salk.  88, 
the  Court  refuses  to  set  aside  the  judgment,  remarking,  that 
if  the  attorney  be  not  responsible,  or  suspicious,  they  would 
set  it  aside.  See,  also,  1  Salk.  86 ;  Cro.  Jac.  695  ;  1  Strange, 
693 ;  2  Barnad,  232 ;  1  Binney,  214,  469 ;  1  Keble,  89. 

See  Contra,  2  Show.  126,  161  ;  Barnes,  239  ;  1  Term  R.  62; 
Pothier,  title,  '■'•Con  de  mandat^''  jSTo.  130. 

The  objection  taken,  that  Champlin  was  not  an  attorney 
at  law  for  want  of  enrollment  in  the  Supreme  Court,  cannot 
avail  any  thing,  because  it  does  not  appear  of  record  in  the 
case,  that  such  was  the  fact.  The  party  cannot  be  allowed 
to  treat  the  Roll  of  Attorneys  in  this  Court,  as  a  part  of  his 
record  without  iucorporating  it  by  his  bill  of  exceptions. 

The  last  error  that  we  deem  important  to  be  noticed,  is  the 
refusal  of  the  Court  to  continue  the  cause  at  the  I^ovember 
term  1844.  The  issues  were  non  assumpsit^  and  a  notice 
of  special  matter,  the  same  as  set  forth  in  Howard's  affida- 
vit, and  upon  which  the  Cause  had  been  continued  at  the 
Spring  term.  It  stated  that  the  bill  was  an  accommodation 
bill,  drawn  on,  and  accepted  by  defendants,  merely  for  the 
purpose  of  enabling  Kinney  to  get  the  same  discounted  at 
the  United  States  Bank  at  Philadelphia,  to  pay  defendants  a 
debt  he  owed  them,  and  that  Kinney  was  to  meet  the  bill 
at  maturity,  {a)  But  that  he  perverted  the  bill  to  a  different 
use,  than  that  for  which  it  had  been  drawn ;  that  Boilvin  did  not 
receive  the  same  for  value  in  the  ordinary  course  of  busi- 
ness, but  merely  for  collection  on  Kinney's  account.  He 
expected  to  prove  these  facts  by  Daniel  F.  Webster,  who 
resided  in  Washington  City,  but  who  had  sailed  for  China, 
as  Secretary  of  Legation  to  Caleb  Cushing,  our  American 
Minister.  The  affidavit  of  defendant's  attorney  was  also 
read,  stating  that  a  dedimus  had  been  sued  out  on  the  4th 
day  of  March,  1844,  and  forwarded  to  Mr.  Cushing  to  take 
Webster's  deposition,  but  that  it  had  not  been  returned  for 
want  of  time,  and  that  this  is  material  evidence,  as  disclosed 
in  said  Howard's  affidavit,  filed  at  last  term  to  which  he  refers 
for  that  purpose.     The  Court  refused  the  motion  and  tried 

(a)    Igleliardt  v.  Jernegaa,  16  111.  R.  513. 
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the  cause.  The  correctness  of  the  decision  depends  upon 
diligence,  materiality  and  com]3etency.  The  materiality  is 
unquestionable,  as  he  proposes  to  prove  the  substance  of  the 
notice.  The  diligence,  I  think,  equally  so.  They  had  until 
the  first  of  March  to  plead.  Before  plea  and  issue  it 
would  be  difficult  to  know  to  what  facts  to  direct  the  in- 
terrogatories ;  and  I  think  he  used  diligence  in  suing  out 
the  commission.  How  long  should  the  Court  continue  for 
the  execution  and  return  of  a  commission  from  China  ?  The 
defendants  say  there  has  not  been  time.  We  must  take  this, 
or  act  upon  our  general  information,  derived  from  sources 
accessible  to  all,  as  to  the  geographical  position  of,  course 
of  navigation  to,  and  state  of  intercourse  with  China,  or  else 
require  the  unpardonable  prolixity  in  the  affidavit  to  set  it 
all  forth.  I  know  not  how  long  it  would  require,  neither  as 
a  matter  of  law,  nor  fact.  But  in  exercising  a  sound  su- 
pervisoiy  discretion,  and  acting  upon  such  information 
as  I  possess,  I  feel  warranted  in  saying  that  a  year  is  not 
unreasonable  time,  if  it  be  even  long  enough,  according  to 
the  present  course  of  navigation  and  intercourse  between 
the  two  countries.  The  Court  is  of  opinion  there  was  dili- 
gence. 

The  question  of  Webster's  competency  is  one  of  greater 
difficulty,  though  not  without  authority  to  govern  it.  {a)  While 
we  admit,  and  approve  the  general  rule  as  laid  down  in  Wal- 
ton V.  Shelley,  1  T.  R.  296,  1  Greenl.  Ev.  430,  §  385,  and  au- 
thorities cited  in  note  2,  and  sanctioned  in  9  Peters,  51,  57,  that 
a  party  to  a  negotiable  instrument  shall  not  be  received  as  a 
witness  to  impeach  it,  yet  JVebster,  in  this  case  would  fall 
under  an  exception  to  it,  for  it  would  not  preclude  him  from  tes- 
tifying to  facts  and  circumstances  transpiring  after  the  making 
the  instrument.  6  Ohio,  246.  Nor  does  it  seem  to  me,  that  it 
would  in  a  case  like  this  set  up  in  notice  where  the  plaintiff 
is  alleged  to  act  as  a  mere  collector  or  agent  for  the  drawer. 
And  in  like  manner  where  the  assignee  took  it,  with  notice 
of  all  the  circumstances  and  purposes  for  which  it  was  drawn. 
The  witness  is  not  called  to  prove  that  the  bill  was  void,  or 
illegal,  or  tainted  with  any  turpitude  ;  but  to  show  that  it  was 
designed  to  use  the  bill   and   its  proceeds  for  a  particular 

(o)  Laws  of  1867,  page  184. 
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purposes,  which  has  been  perverted.  To  allow  the  contract 
to  be  violated,  and  an  advantage  gained  by  the  drawer,  by 
a  mere  transfer  or  assignment  to  an  agent  to  colleect  for  his 
own  use,  would  be  a  fraud  upon  the  acceptors.  The  in- 
dorser  may  be  a  competent  witness  to  prove  how  it  was  to  be 
used,  without  impeaching  the  validity  of  the  bill;  it  is  only 
attacking  the  subsequent  misuse  of  it.  Under  these  pe- 
culir  circumstances,  it  has  been  held  that  the  Court  would 
not,  upon  a  motion  to  continue,  decide  a  question  of  compe- 
tency, or  admissibility  of  evidence.  1  Dowl.  &  Ryl.  159;  5 
Cowen,  16.  It  may  be  well  enough,  as  a  general  rule,  and 
it  might  be  frequently  dangerous  to  determine  questions  so 
grave  and  important  upon  ex  parte  motions,  and  without 
debate.  But  the  question  has  now  been  solmenly  argued 
before  us,  and  considered,  and  so  far  as  facts  appear  upon  this 
record,  we  are  of  opinion  that  Webster  is  admissible  to  prove 
the  facts  before  us.  We  are,  therefore,  of  opinion  that  the 
Circuit  Court  erred  in  refusing  the  continuance.  Judg- 
ment reversed  with  costs,  and  cause  remanded  with  direc- 
tions to  award  a  venir^e  de  novo. 

Judgment  reversed. 


The'   People    of    the    State    of    Illinois    v.    John    G. 
McHatton  et  al. 

Original  suit. 

A  collector  of  taxes,  being  indebted  to  the  State  for  taxes  received,  by  a 
special  Act  of  the  Legislature  procured  an  extension  of  time  to  settle  with 
and  pay  over  to  the  State  the  amount  of  such  indebtedness.  To  a  suit 
against  him  and  his  sureties  on  his  official  bond,  the  latter  pleaded  that 
the  said  Act  was  passed  without  their  consent,  and  that,  by  such  exten- 
sion, they  were  discharged.  There  was  a  demurrer  to  the  plea,  which 
the  Court  overruled,  and  held  the  plea  good. 

This  was  a  suit  originally  commenced  in  this  Court,  by  the 
People  against  the  defendant,  McHatton,  who  was  the  col- 
lector of  Schuyler  county  for  the  year  1839  and  the  securi- 
ties upon  his  official  bond. 
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The  substance  of  the  pleadings  are  stated  by  tlie  Court. 
Tlie  cause  was  submitted  without  argument  bj 

J.  A.  McDougall,  Attorney  General,  for  the  People. 

W.  A.  Hinman^  and  J.  H.  Ralston,,  for  the  defendants,  re- 
ferred the  Court  to  the  cases  of  Davis  v.  The  People,  1  Gilraan, 
409,  and  Hinman  v.  Pope,  lb.  131. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  John  G.  McHatton  was  appointed  collector 
of  Schuyler  county  for  the  year  1839,  and  entered  into  bond 
for  the  faithful  performance  of  the  duties  of  the  office.  By 
the  law  then  in  existence  he  was  required  to  pay  into  the 
State  Treasury  on  the  first  of  March,  1840,  all  the  taxes  by  him 
collected  for  the  use  of  the  State.     Laws  of  1838-9,  page  11. 

On  the  18th  day  of  February,  1841,  by  a  special  Act  of  the 
Legislature  he  was  allowed  until  the  first  of  April  thereafter 
to  settle  with  and  pay  over  to  the  State  and  county  the  amount 
of  his  indebtedness  as  collector.     Acts  of  1841,  page  207. 

A  motion  was  now  made  on  behalf  of  the  State  for  judgment 
against  him  and  the  sureties  on  his  official  bond,  for  the 
amount  of  taxes  due  the  State  for  the  year  1839.  In  answer 
to  this  proceeding,  the  sureties  plead  that  the  Act  of  February 
18th,  1841,  was  passed  without  their  consent,  and  that  by  the 
extension  of  time  thereby  given,  they  are  discharged.  The 
validity  of  this  plea  is  questioned  by  a  demurrer.  We  have 
no  hesitation  in  pronouncing  the  plea  good.  The  law  in 
question  inhibited  the  State  from  instituting  any  proceedings 
against  the  collector  between  its  passage  and  the  first  of 
April  following,  and  during  that  time  suspended  the  right  of 
the  sureties  to  release  themselves,  by  paying  to  the  State  the 
amount  owing  by  their  principal.  The  extension  of  time 
thus  given,  without  the  assent  of  the  securities,  materially 
changed  the  terms  of  the  original  contract,  and  fully  dis- 
charged them  from  all  liability  on  the  bond.  The  case  of 
Davis  V.  The  People,  {a)  decided  at  the  last  term,  is  expressly 
-  in  point. 

Judgment  will  be  entered  for  the  defendants. 

Judgment  for  defendants. 

(a)  Davis  v.  People,  1  Gfl.  B.  411,  and  note ;  Governor  v.  Lagon,  43  111.  R.  142 ;  Post,  731. 
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MuEKAY  McConnell,  appellant,  v.  "William  Hodson  et.  al.^ 

appellees. 

Appeal  from  Morgan. 

A.  being  indebted  to  B.,  gave  to  him  as  collateral  security,  two  notes  of  a 
tliird  person,  secured  by  mortgage  and  payable  to  the  administrator  and 
administratrix  of  the  estate  of  C,  with  no  assignment  thereon.  A.  had 
previously  married  the  administratrix.  The  amount  of  the  notes,  when 
collected,  was  to  be  applied  towards  the  discharge  of  B.'s  claim.  B.  filed 
a  bill  to  foreclose  the  mortgage,  and  A.  answered,  stating  that  the  notes 
and  mortgage  were  the  property  of  the  minor  heirs  of  the  estate  of  his 
intestate,  and  came  to  his  hands  as  their  guardian,  and  prayed  that  his 
answer  might  be  taken  as  a  cross  bill,  &c.  He  alleged  that  B.  took  them 
with  a  full  knowledge  of  the  facts,  which  B.  denied.  Udd,  that  the  cir- 
cumstances under  which  they  were  received,  should  have  put  B.  upon 
inquiry  into  A.'s  title  ;  and  that,  not  having  done  so,  he  took  the  notes 
at  the  hazard  that  the  legal  rights  of  the  parties  might  be  asserted. 

Possession,  unattended  by  circumstances  which,  in  a  reasonable  mind, 
ought  to  excite  suspicion  or  distrust,  or  put  the  party  on  inquiry,  is  ^rma 
facia  evidence  of  title  to  a  promissory  note.  But  the  holder  of  a  note 
which  has  been  negotiated,  may  sometimes  be  called  on  to  show  in  what 
manner  he  acquired  possession,  and  that  he  paid  a  consideration  for  the 
same. 

An  executor,  administrator  or  guardian  may  dispose  of  the  personal  estate 
or  assets  of  his  testator,  intestate  or  ward,  to  a  bona  fide  purchaser  for  a 
valuable  consideration,  and  the  contract  will  be  obligatory,  unless  the 
purchaser  knows,  or  had  good  reason  to  suspect  that  the  sale  is  m.ade 
with  a  design  to  misapply  the  funds  to  the  prejudice  of  those  interested 
in  the  estate,  and  the  purchaser  is  not  bound  to  see  to  the  proper  appli- 
cation of  the  money.  But  if,  in  either  case,  such  sale  is  made  by  an  ex- 
ecutor, administrator  or  guardian,  in  payment  of  his  own  private  debt, 
it  is,  i^yso  facto,  a  misapplication  of  such  funds,  and  fraudulent  and  void 
as  to  those  for  whose  b^mefit  the  estate  or  property  is  holden. 

A  defendant  in  a  suit  in  chancery  cannot  make  his  answer  a  cross  bill, 
and  under  it  obtain  any  specific  decree  in  his  favor.  In  this  way  he  can- 
not obtain  affirmative  relief,  even  though  the  parties  may  elect  to  con- 
sider the  answer  a  cross  bill. 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c.,  filed  by 
the  appellant  against  the  appellees  in  the  Morgan  Circuit 
Court.  The  cause  was  heard  before  the  Hon.  Samuel  D, 
Lockwood,  at  the  November  special  term  1845,  and  a  de- 
cree rendered  against  the  complainant  below,  &c. 

The  substance  of  the  bill,  answers,  &c.,  is  set  out  by  the 
Court  in  their  Oijinion. 
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M.  McConnell^  pro  se,  cited  Field  v.  Schiefiin^  7  Johns. 
Ch.  R.  150  ;  Sutherland  v.  Brushy  lb.  17-23 ;  Swift  v.  Tyson^ 
16  Peters,  16-22  ;  showing  that  the  case  of  Bay  v.  Codding- 
ton^  5  Johns.  (Jh.  R.  has  been  overruled. 

The  possession  of  tlie  notes  by  Hodson  was  prima  facie 
evidence  of  his  owning  them.  Bansom  v.  Jones^  1  Scam. 
292-3. 

A  secret  equity  is  not  protected  against  hona  fide  purcha- 
sers of  a  promissory  note.  Murray  v.  Lilhurn,  2  Johns.  Ch. 
R.  M2. 

H.  Dusenhury,  for  the  appellees,  filed  the  following  brief: 

Hodson,  as  guardian  of  Swain's  heirs,  had  no  right  to 
make  such  disposition  of  the  trust  property.  Fiven  if  he  in- 
tended that  the  property  purcha,sed  b}'  him,  for  the  payment 
of  which  he  pledged  the  trust  property,  should  go  to  the 
benefit  of  the  wards,  he  had  no  right  to  make  the  conversion. 

The  guardian's  trust  is  one  of  obligation  and  duty,  and  not 
of  speculation  and  profit.  He  cannot  reap  any  benefit  from 
the  use  of  the  wards'  money.  He  cannot  act  for  his  own 
benefit  in  any  contract,  or  purchase,  or  sale,  as  to  the  sub- 
ject of  the  trust.  2  Kent's  Com.  229,  in  conclusion  of  his 
lecture  of  "Guardian  and  Ward;"  Wormly  v.  Wbnnly, 
8  Wheat.  421 ;  5  Peters'  Cond.  R.  473,  481,  484.  He  can  no 
more  than  can  a  factor  pledge  the  property  of  his  principal, 
and  if  the  factor  does,  yet  the  principal  is  not  precluded  from 
recovering  it  of  the  pawnee,  without  any  tender  of  tlie  sum 
for  which  it  was  pawned.  Jarvis  v.  Bodgers,  15  Mass.  side 
page,  396. 

As  to  the  guardian's  right  to  change  or  convert  the  trust 
property.  The  guardian  must  not  convert  the  personal  es- 
tate of  the  infant  into  real,  or  buy  land  with  the  infant's  money, 
without  the  direction  of  a  Court  of  Chancery.  2  Kent's  Com. 
230 ;  2  Story's  Eq.  Jur.  581-2-5-7  ;  Toller's  Lawof  Exr's.  182 
-3;  R.  L.  455,  §  9  ;  Davis,  Adm^r,  v.  Barkness,  1  Gilman,  173. 

W  Tlwmas  argued  for  the  appellees. 

By  an  agreement  copied    in   the  record,  the   question  of 

VOL.   VIL  81 
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McConnell's  right  to  tlie  notes  on  Saunderson,  was  snbmit- 
ted  to  the  decision  of  the  Circuit  Court. 

McConnell  sets  out  in  the  original  bill,  that  the  notes 
belong  to  him  by  virtue  of  an  assignment  executed  by 
Hodson.  The  answer  of  Hodson  denies  McConnell's  right 
to  the  notes  in  question,  and  insists  that  the  notes  belong  to 
his  wards. 

1.  Assuming  that  Hodson  received  the  notes  and  mort- 
gages as  guardian,  or  in  his  character  of  administrator  in 
right  of  his  wife  as  administratrix,  he  has  no  right  to  apply 
them  to  the  payment  of  his  own  debts.  R.  L,  457 ;  Stain  v. 
Tyson,  3  Hill's  (N.  Y.)  R.  280. 

2.  If  H(Klson  had  no  right  to  use  the  note  to  pay  his  own 
debt,  and  McConnell  had  notice  of  the  trust,  he  acquired  no 
right  by  his  purchase.  Story  on  Agency,  222-27 ;  Field  v. 
Schiejlin,  7  Johns.  Ch.  R.  152,  160;  Armidon  v.  Wheeler,  3 
Hill's  (N.  Y.)  R.  137;  Wormley  v.  Wormley,  5  Peters' 
Cond.  R.  482-3. 

3.  The  statute  in  respect  to  guardians  has  made  pro- 
visions, prescribing  limits  to  their  rights,  powers,  and  duties, 
and  any  act  of  a  guardian  in  violation  of  law,  would  be 
fraudulent,  and  therefore,  not  binding  upon  the  wards. 

A  party  receiving  notes,  tfec,  from  an  agent  or  trustee, 
in  order  to  be  entitled  to  hold  them,  as  against  the  owner, 
must  receive  them  bona  fide,  and  for  value ;  and  must  have 
exercised  reasonable  caution.  If  he  take  them  without  due 
inquiry,  under  circumstances  which  ought  to  have  excited 
suspicion,  he  will  be  liable  to  make  them  good  to  the  owners. 
Principal  and  Agent,  310-11. 

The  appellees  insist, 

1.  That  the  evidence  proves  conclusively,  that  the  notes 
in  question  belonged  to  the  wards  of  Hodson,  and  not  to 
Hodson  or  his  wife. 

2.  That  McConnell  was  not  a  hona  fide  purchaser.  The 
notes  are  payable  to  "■  Dodsworth,  Adm'r  and  Swain,  admin- 
istratrix of  Swain,"  and  show  on  their  face  that  they  belonged 
to  the  estate  of  Swain.  They  were  not  indorsed,  there  was 
no    evidence   on    or  about  them  of  Hodson's  right,  or   that 
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they  had  been  disposed  of  by  the  payees.  "  Reasonable 
cautioD,"  would  have  led  to  an  inqmry  of  Dodsworth  in 
regard  to  the  ownership  of  the  notes,  and  the  neglect  to 
make  such  inquiry  was  gross  negligence,  and  the  party  must 
abide  the  consequences. 

The  Opinion  of  the  Court  was  delivered  by 

PuKPLE,  J.*     The  complainant  filed  his   bill  in  chancery 

against    the    defendants,   in    the   Circuit   Court   of  Morgan 

county,  complaining  that  on  the  28th  day  of  March,   1841, 

;  Hodson   made   and  executed  to  him  three  promissory  notes 

for  $290.84,    $325.74,  and  $290.86,  payable   at   6,  9,  and  12 

months,  with  twelve  per  cent,  interest,  which   were   secured 

by  mortgage  on  certain  real  estate,  and   prays   for  a  decree 

for  payment  of  the  money,  and  in  default,  that  the  mortgaged 

premises  may  be  sold,  and  the  mortgage  foreclosed, 

[      The  bill  further  charges,  that  on  the  25th  day  of  JSTovember, 

'  1837,  Henry  Saunderson  made,  executed,    and  delivered  the 

following  promissory  notes : 

"  $600.  Twelve  months  after  date,  for  valued  received,  I 
promise  to  pay  Rebecca  Swain,  administratrix,  and  Richard 
Dodsworth,  administrator  of  Thomas  Swain,  deceased,  six 
hundred  dollars,  with  interest  at  the  rate  of  twelve  per  cent, 
per  annum  from  this  date  until  paid.  Witness  my  hand  and 
seal,  this  25th  day  of  November,  A.  D.  1837. 

Henry  Saunderson,  [Seal.]" 
The   other   note   is  in  the    same  form,  for  the  sum  of  two 
hundred    dollars.     That  these    notes   were  also  secured  by 
mortgage  upon   real  estate   belonging  to    Saunderson ;  that 
;  Dodsworth  disposed  of  his  interest  in   the  notes   and  mort- 
gage to  Rebecca  Swain,  and  delivered  them  to  her,  and  that 
he,  Dodsworth,  has  not  now,  and  had  not  on  the  4th  day  of 
;  March,  1842,  any  interest  in   said  notes  and  mortgage;  that 
'  after  the  notes  were  made,  Rebecca  Swain  intermarried  with 
•  Hodson,  and   that  the   notes,  by    her   consent,  passed  into 
■  Hodson's   hands,  and  became  his  property ;  that  on   the  4th 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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day  of  March,  1842,  Hodson,  to  secure  the  payment  of  the 
notes  given  by  him  to  complainant,  delivered  him  these  two 
notes  and  this  mortgage  against  Saunderson,  under  the  fol- 
lowing agreement  in  writing : 

"Murray  McConnell  has  this  day  received  of  William 
Hodson  the  following  notes  for  collection,  all  of  said  notes 
are  signed  by  Henry  Saunderson,  to  M'it:  one  note  for  two 
hundred  dollars,  and  one  for  six  hundred  dollars,  wath  some- 
thing more  than  one  years  interest  thereon  at  twelve  per 
cent,  per  annum,  said  notes  and  mortgages,  are  also  left 
with  said  McConnell,  as  collateral  security  for  the  payment 
of  one  thousand  and  eight  dollars  and  thirty-nine  cents, 
with  a  credit  of  sixty  four  dollars  and  fifty  cents,  or  more, 
if  State  Bank  paper  shall  be  worth  more,  as  per  receipt  this 
day  given  to  said  Hodson  by  said  McConnell.  It  is  agreed 
by  said  Hodson  that  as  said  notes  against  Saunderson  are 
paid,  they  are  to  be  credited  to  said  Hodson  on  said  demand 
due  said  McConnell,  and  the  said  Hodson  hereby  agrees 
that  if  said  notes  shall  not  be  paid  in  twenty  or  thirty  days, 
that  he,  Hodson,  will  pay  the  said  McConnell,  said  sum  due 
him,  with    twelve  per  cent,  interest  thereon  from  this  date. 

March  4,  1843.  William  Hodson.  [Seal.]" 

The  bill  concludes  with  a  prayer  that  Saunderson  may  be 
made  defendant,  and  decreed  to  pay  said  notes  and  mortgages 
to  the  complainant,  and  that  the  mortgaged  premises  may  be 
decreed  to  be  sold  and  the  mone}^  paid  to  the  complainant. 

Hodson  answered,  and  admits  that  he  gave  the  notes  and 
mortgage  to  McConnell,  and  states  that  on  the  27th  day  of 
October,  1838,  he  was  appointed  guardian  of  the  minor  heirs 
of  Swain,  and  that  the  notes  against  Saunderson  to  Swain's 
administrators  were  their  property;  that  he  received  them  as 
guardian  of  said  minors;  and  charges  that  McConnell  knew 
this  at  the  time  he  took  the  notes  ;  that  he  informed  McCon- 
nell of  this  at  the  time  he  gave  him  the  notes ;  that  he  does 
not  remember  that  he  made  any  assignment  of  the  notes  ;  that 
the  contract  was  written  by  McConnell,  -  and  was  not  read  by 
him ;  admits  he  signed  it.  He  prays  that  his  answer  may  be 
taken    and    considered   a  cross    bill;  that  McConnell   may 
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answer  it,  and  that  be  vav.y  be  decreed  to  surrender  to  bim,  as 
guardian  of  said  minors,  tbe  notes  and  mortgage  aforesaid, 
and  for  a  perpetual  injunction  to  restrain  McConnell  froin 
proceeding  to  collect  tbe  notes. 

McConnell  answers,  denying  all  knowledge  tbat  Hodson 
beld  tbe  notes  as  guardian  ;  and  tbat  be  received  tbem  in 
good  faitb  ;  denies  tbat  Hodson  ever  told  bira  be  beld  tbe  notes 
as  guardian  ;  and  states  tbat  be  never  knew  Hodson  was 
guardian  for  said  minors,  until  be  read  Hodson's  answer  and 
cross  bill ;  admits  be  knew  from  tbe  face  of  tbe  papers  tbat  tbe 
notes  came  from  Swain's  estate,  but  says  be  knew  Hodson 
bad  married  tbe  widow,  and  tbat  sbe  was  entitled  to  one 
tbird  or  more  of  tbe  estate ;  tbat  sbe  was  administratrix  of 
tbe  said  estate ;  and  tbat  be  found  tbe  notes  and  mortgage  in 
Hodson's  Jiands,  be  claiming  tbem  as  bis  own. 

General  replications  -^vere  filed  to  tbeir  answers.  By  con- 
sent, tbe  affidavit  of  Ricbard  Dodswortb  was  received  in 
evidence.  It  proves  tbat  tbe  notes  were  tbe  property  of  tbe 
minor  beirs  of  Swain  ;  tbat  tliey  were  delivered  to  said  Hod- 
son, as  tbeir  guardian ;  and  tbat  Rebecca  Swain  bad  pre- 
viously received  ber  portion  of  tbe  estate  of  Tbomas  Swain. 
"Tbe  following  agreement  is  also  made  a  part  of  tbe  record  : 

"  Tlie  parties  agree  to  submit  to  tbe  Court,  wbetber  McCon- 
nell is  entitled  to  collect  for  bis  own  use  tbe  money  sougbt 
to  be  recovered  in  tbis  suit,  or  wbetber  tbe  same  belongs  to 
Hodson,  as  guardian  of  tbe  beirs  of  Swain.  McConnell  agrees 
not  to  proceed  to  collect  tbe  money  recovered  in  a  suit  at 
law,  brougbt  by  bim  in  tbe  name  of  Dodswortb,  Hodson  and 
wife,  for  bis  use,  on  said  notes,  on  wbicb  be  bad  recovered 
judgment  at  tbis  term  against  Saundersou,  until  tbe  Court 
sball  decide  tbis  suit  in  cbancery  ;  and  if  tbe  Court  sball  de- 
cide tbat  be  is  not  entitled  to  said  money,  tben  be  is  to  desist 
from  all  furtber  attempt  to  recover  tbe  same."  Eacb  party 
reserve  tbe  rigbt  to  appeal  to  tbe  Supreme  Court.  Tbe 
Court  decreed  tbat  tbe  money,  or  notes  and  mortgages,  be- 
longed to  Hodson,  as  guardian  of  tbe  minor  beirs  of  Swain  ; 
tbat  tbe  transfer  to  McConnell  was  illegal  and  void,  and  tbat 
he    acquired  no    rigbts  thereby;    and    granted   a    perpetual 
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injunction  against  liim  to  restrain  him  from  collecting  the  same 
for  his  use. 

The  errors  assigned  question  the  correctness  of  this 
decree. 

On  the  part  of  the  appellant  it  is  contended,  that  he  is  a 
hona  fide  holder  of  these  notes  and  mortgage  ;  that  he  re- 
ceived them  as  security  for  a  deht  due  from  Hodson  to  him, 
and  that  he  is  not  chargeable  with  notice,  express  or  implied, 
that  Hodson  held  them  in  the  capacity  of  trustee  or  other- 
wise, except  in  his  own  right;  that  he  had  good  reason  to 
believe  that  they  come  to  him  through  his  wife,  who  was  the 
widow  of  Swain,  and  as  such  entitled  to  a  portion  of  the  es- 
tate. While  the  defendants  on  their  part  insist,  that  the  cir- 
cumstances under  which  the  securities  were  received  by 
McConnell  were  such  as  should  have  put  a  reasonable  and 
prudent  man  upon  inquiry. 

McConnell  alleges,  that  at  the  time  he  took  the  claims, 
Hodson  informed  him  they  belonged  to  him  and  that  he 
had  a  right  to  dispose  of  them.  This  Hodson  denies, 
and  charges  that  he  informed  McConnell  that  he  held  them 
as  guardian,  and  calls  upon  McConnell  to  answer  to  this  and 
other  allegations  in  his  answer  or  cross  bill,  McConndfl 
replies,  denying  the  whole,  and  affirming  that  he  never  knew 
that  Hodson  was  guardian  to  Swain's  heirs  until  the  filing  of 
Hodson's  answer. 

The  bill,  answers  and  proof  show,  in  short,  this  state  of 
acts  :  that  Plodson  was  indebted  to  McConnell,  that  he  gave 
him  these  notes  and  mortgage,  as  collateral  security,  to  be 
collected  and  applied  on  his  debt  to  McConnell ;  that  the 
notes  and  mortgage  were  the  property  of  the  heirs  of  Swain, 
and  that  Hodson  held  them  as  guardian  for  said  heirs,  and 
that,  except  by  what  appears  on  the  notes  themselves, 
McConnell  had  no  knowledge  that  they  were  held  by  Hodson 
in  a  fiduciary  capacity.  Is  McConnell,  under  the  circumstan- 
ces, entitled  to  these  notes  and  mortgage  or  the  money  due 
thereon  ?  This,  under  the  agreement  between  the  parties,  is 
the  first  question  to  be  decided. 

The    notes    are   drawn   payable    to  Richard   Dodsworth, 
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administrator  and  Rebecca  Swain,  administratrix  of  the 
estate  of  Thomas  Swain,  deceased.  They  were  found  by 
McConnell  in  the  hands  of  the  hnsband  of  the  the  administra- 
trix, not  indorsed  nor  in  any  manner  transferred  to  him. 
There  is  no  evidence  in  the  record  to  show  that  any  thing 
relative  to  Hodson's  title  to  the  notes  and  mortgage  passed 
between  him  and  McConnell  at  the  time  they  were  received 
by  him,  and  the  question  as  to  his  knowledge  of  the  interest 
of  Swain's  heirs,  must  be  decided  in  the  same  manner  as  if 
, no  allegations  of  this  sort  had  been  made  either  in  the  bill  or 
answer.  The  Court  think  the  presumption  of  law  under 
the  circumstances  would  be,  that  the  notes  and  mortgage  in 
some  manner  belonged  to  the  estate  of  Swain.  McConnell 
admits  that  he  knew  from  the  face  of  the  papers  that  they 
came  from  the  estate.  If  this  be  true,  it  would  be  immate- 
rial whether  they  were  held  for  the  benefit  of  the  heirs,  or  as 
assets  in  the  hands  of  the  administrators  to  be  by  them  ap- 
propriated in  payment  of  the  debts  against  the  estate  of  the 
intestate.  In  either  case,  neither  the  administrator  nor 
any  other  person,  who  might  improperly  have  obtained  pos- 
session of  the  property,  could  have  any  right  or  authority  to 
appropriate  the  same  to  his  private  use  in  the  pajnnent  of  his 
debts  or  otherwise,     {a) 

Had  McConnell  received  the  notes,  &c.,  from  the  admin- 
istrator in  payment  of,  or  as  collateral  security  for,  a  debt  due 
him  personally,  it  w^ould  have  been  clearly  a  misapplication 
of  the  funds  of  the  estate,  and  McConnell  would  have  le- 
gally been  chargeable  with  full  knowledge  of  this  fraudulent 
appropriation,  and  on  application  of  the  parties  interested,  a 
Court  of  Equity  would  afford  relief  and  restore  the  parties 
tb  their  rights.  Although  he  did  not  receive  them  of  the  ad- 
ministratrix herself,  yet  he  did  receive  them  of  the  liTis- 
band,  and  that  too,  without  any  thing  except  the  bare  posses- 
sion appearing  to  show  that  he  had  any  interest  in  them. 
Under  such  circumstances,  he  should  have  inquired  into 
Hodson's  title. 

I     Possession,  it  is  true,  unattended  by  circumstances  which, 
in  a  reasonable  mind,  ought  to  excite  suspicion   or  distrust, 
(o)  Marshall  v.  Adams,  11  HI.  E.  37. 
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or  put  the  party  on  inquiry,  is  prima  facie  evidence  of  title 
to  a  promissory  note.  Cases,  liowever,  not  nnl'requently  oc- 
cur, wliere  the  liolder  even  of  a  note  lohich  has  heen  negotia- 
ted^ may  be  called  npon  to  sliow  in  what  manner  he  acquired 
posssession,  and  that  he  paid  a  consideration  for  the  same.  In 
this  case,  McConnell  cannot  he  treated  or  considered  a 
hona  fide  holder  or  purchaser  of  these  notes  and  mortgage. 
He  gave  nothino;  for  them.  He  did  not  take  them  in  the  usual 
course  of  trade  or  business ;  nor  in  pajnnent  of  a  precedent 
debt;  but  only  as  collateral  security  for  a  claim,  no  portion  of 
M'hich  is  paid,  relinquished  or  satisfied  by  the  operation. 

There  cannot  be  a  doubt,  that  had  there  been  no  legal  or 
actual  fraud  in  this  case,  and  McConnell  had  received  these 
notes  before  tliey  were  due,  upon  the  same  conditions  as 
they  were  taken  by  him,  that  Saunderson  might  have  set  up 
against  him  any  defence  wdiich  he  might  have  had  against 
the  payees  of  the  note  at  the  time  of  the  transfer  or  notice 
thereof.  Occupying  the  position  which  he  did,  it  was  easy 
for  McConnell  to  have  ascertained  to  v/hom  these  notes  be- 
belonged.  He  could,  without  difficulty  or  inconvenience 
have  applied  to  Saunderson,  the  maker,  and  ascertained  the 
truth ;  and  the  exercise  of  a  reasonable  prudence  and  discre- 
tion would  have  put  him  upon  such  inquiry.  Not  having 
done  so,  he  takes  tliem  at  the  hazard  that  the  legal  rights  of 
the  parties  interested  may  be  asserted. 

An  executor,  administrator  or  guardian  may  dispose  of  the 
personal  estate  or  assets  of  the  testator,  intestate  or  ward 
to  a  5ona^<i^  purchaser  for  a  valuable  consideration,  and  the 
contract  will  be  obligatory  unless  the  purchaser  knows,  or 
has  good  reason  to  suspect  that  the  sale  is  made  with  a  de- 
sign to  misapply  the  funds  to  the  prejudice  of  those  inter- 
ested in  the  estate,  and  the  purchaser  is  not  bound  to  see  to  the 
proper  application  of  the  money.  («)  But  if,  in  either  case 
such  sale  is  made  by  an  executor,  administrator  or  guardian 
in  payment  of  his  own  private  debt,  it  is  ipso  facto  a  misap- 
plication of  such  funds,  and  fraudulent  and  void  as  to  those 
for  whose  benefit  the  estate  or.  property  is  holden.  This  is 
the  doctrine   of  all  the  recent  authorities,  and  although  the 

(a)  Makepeace  v.  Moore  5  Gil.  R.  474. 
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case  of  Sutherland  v.  Brush,  1  Johns.  Ch.  R.  17,  upon  a 
superficial  examination,  might  seem  to  question  tlie  latter 
proposition;  yet,  upon  a  careful  investigation  of  the  opinion 
of  the  Court,  it  M'ill  be  found  not  to  controvert  the  princi- 
ple. In  the  case  of  Field  v.  ScheiHin,  in  the  same  hook,  p. 
150,  and  in  Colt  v.  Lasniei\  9  Co\ven,  322,  the  whole  ques- 
tion is  reconsidered,  all  the  English  authorities  reviewed 
and  the  principles  herein  before  laid  down  distinctly  and 
fully  sttled.    ' 

In  the  opinion  of  the  Court  the  complainant  in  this  case, 
so  far  as  the  same  is  submitted  for  our  consideration,  is  enti- 
tled to  no  relief  in  a  Court  of  Equity.  Neither  can  the 
prayer  of  the  defendants'  answer  or  cross  bill  in  this  suit  be 
granted.  A  defendant  in  a  suit  in  chancery  cannot  make 
his  answer  a  cross  bill  and  under  it  obtain  any  specific 
decree  in  liis  favor.  In  this  way,  he  cannot  obtain  affirma- 
tive relief,  even  although  the  parties  may  elect  to  consider 
the  answer  a  cross  bill.  It  is  contrary  to  the  established 
practice  of  the  Courts  of  Chancery  both  in  England  and  this 
country.  If  in  this,  or  any  other  similar  proceeding,  the 
parties  in  interest  desire  the  interposition  of  a  Court  of 
Equity  in  their  behalf,  they  must  file  their  bill  and  therein 
state  specifically  their  causes  of  complaint. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  to  the  Circuit  Court  of  Morgan  county 
with  directions  to  that  Court  to  dismiss  the  complainant's 
bill,  so  far  as  the  same  relates  to  the  notes  and  mortgage 
aforesaid  received  by  the  complainant  from  the  said  Hodson, 
and  that,  as  to  the  residue  of  the  said  bill,  the  Court  pro- 
ceed to  hear  the  same  upon  its  merits,  and  render  such 
decree  as  to  justice  and  equity  shall  appertain.  Each  party 
to  pay  one  half  the  costs  in  this  Court. 

Decree  reverced. 

VOL.  VII.  82 
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Hezekiah  Cunningham,  appellant,  v.   William  Fithian   et. 
al.,    appellees. 

Appeal  from    Vermillion. 

It  is  a  well  settled  rule  in  Equity,  that  where  a  party  seeks  to  rescind  a 
contract  for  fraud,  he  must  ask  the  aid  of  the  Court  in  a  reasonable 
time,  and  be  in  a  situation  to  restore  to  the  opposite  party  whatever  he 
may  have  received  from  him.  He  has  no  right  to  lie  by  for  a  long 
time,  for  the  purpose  of  first  ascertaining  whether  he  may  not  be  able 
to  realize  a  profit  out  of  the  contract,  nor  till  the  property,  by  a  fall 
in  prices,  has  greatly  depreciated  in  value,  nor  until  the  title  to  the 
property,  by  neglect,  has  become  either  doubtful  or  impaired. 

Bill  in  Chancery  for  relief,  and  injunction,  &c.,  filed  by 
the  appellant  against  the  appellees  in  the  Yerniillion  Circuit 
Court,  and  heard  before  the  Hon.  William  Wilson,  at  the 
October  term  1843.  The  injunction  was  dissolved,  and  the 
bill  dismissed. 

This  case  is  based  upon  the  same  state  of  facts  as  the  case 
of  McDonald  v.  Fithian,  1  Oilman,  269,  wherein  the  alle- 
gations of  the  bill  and  the  testimony  are  very  fully  set  forth. 
The  positions  assumed  by  the  counsel  were  similar  in  both 
cases,  and  need  not  be  here  repeated. 

J.  J.  Brown  and  J.  B.  Thomas,  for  the  appellant. 

S.  T.  Logan,  A.  Lincoln,  and  E.  D.  Baker,  were  counsel 
for  the  appellees  in  both  cases.  Their  names  were  accident- 
ally omitted  in  the  report  of  the  case  of  McDonald  v.  Fithian. 

The  Opinion  of  the  Court  was  delivered  by 

LocKwooD,  J.  The  facts  of  the  case  are  similar  to  those 
in  the  case  of  McDonald  v.  Fithian,  decided  at  the  last  term 
of  this  Court.  The  questions  arising  in  that  case  have  been 
very  ably  re-argued  at  this  term,  and  this  Court  has  been 
called  on  to  review  the  former  decision  and  pronounce  in 
this  case  a  different  judgment.  We  have  accordingly  given 
the  important  questions  involved  in  the  controversy  between 
these  parties,  a  careful  re-examination,  but  have  been  unable 
to  discover  any  good  reasons  why  the  decision  in  the  former 
case  should  not  be  adhered  to. 

(a)  Buchanan  t.  Homey,  12  111.  B.  336  and  noto. 
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It  is  a  well  settled  rule  in  equity,  that  where  a  party  seeks 
to  rescind  a  contract  for  fraud,  he  must  ask  the  aid  of  the 
Court  in  a  reasonable  time,  and  be  in  a  situation  to  restore  to 
the  opposite  party  whatever  he  may  have  received  from  him. 
He  has  no  right  to  lie  by  for  a  long  time,  for  the  purpose  of  first 
ascertaining  whether  he  may  not  be  able  to  realize  a  profit 
out  of  the  contract,  nor  till  the  property,  by  a  I'all  in  prices, 
has  greatly  depreciated  in  value,  nor  until  the  title  to  the 
property,  by  neglect,  has  become  either  doubtful  or  impaired. 

In  this  case,  the  contract  between  Fithian  and  Cunning- 
ham, for  the  sale  of  land  in  Milwaukee,  was  entered  into  on 
the  4th  day  of  April,  1836.- 

Most  of  the  circumstances  relied  on  by  complainant,  to 
show  the  fraudulent  conduct  of  Fithian  were  known  to  him 
shortly  after  they  occurred ;  yet  this  bill  to  rescind  the  sale, 
was  not  filed  until  the  12th  day  of  June,  1841,  a  period  of 
upwards  of  five  years  after  the  discovery  of  the  imputed 
fraud.  In  the  mean  time,  the  property  had  immensely  de- 
preciated in  value.  The  testimony  also  shows  that  the  com- 
plainant had  suffered  the  land  to  be  sold  for  taxes,  for  the 
years  1838,  1839,  and  1840.  These  facts  clearly  indicate 
that  complainant  has  not  been  diligent  to  obtain  redress  for 
the  alleged  fraud,  and  has  probably,  by  his  negligence, 
either  lost  the  title  to  the  land  by  the  tax  sales,  or  at  least 
suffered  the  title  to  become  doubtful.  The  delay  in  commenc- 
ing this  suit,  together  with  the  probable  uncertainty  resting 
on  the  title  to  the  land,  are  strong  additional  reasons  why 
this  Court  should  not  interfere  to  set  aside  the  contract  made 
by  the  parties.  After  Cunningham  received  the  title  to  the 
land,  it  was  his  duty  to  pay  the  taxes  assessed  on  it,  and  also 
prevent  any  incumbrances  from  resting  on  it.  This  duty 
he  neglected,  and  consequently  he  is  not  in  a  situation  to 
restore  Fithian  to  his  original  condition. 

For  these  and  the  reasons  given  in  the  former  case,  we  are 
of  opinion  that  the  decree  below  must  be  affirmed  with  costs. 

Justices  Tkeat  and  Koekner  dissented  from  the  Opinion 
of  the  Court. 

Decree  affirmed. 
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Alonzo  Cook  et   al.^   appellants,  v.   John  II,  Foster,  for  the 
use  of  xSathan  F.   Corbin,  appellee. 

Appeal  from.   Lake. 

The  basis  of  an  action  of  trespass  to  real  property,  is  an  injury  to  the  pos- 
session. No  person  is  entitled  to  recover  dam!io;es  for  the  injury,  but  the 
one  who  has  the  actual  or  constructive  possession  of  the  land.  Tlie  real 
owner,  where  there  is  no  adverse  possession,  can  maintain  the  action,  on 
the  principle,  that  the  possession  in  such  case  follows  the  ownership. 
Where  there  is  an  adverse  possession,  the  owner  is  not  entitled  to  bring 
this  kind  of  action. 

The  English  dotftrine  in  relation  to  real  estate  is,  that  there  can  be  no 
adverse  possession  against  the  Crown,  nor  against  its  grantee,  until  there 
be  a  new  entry  after  the  grant.  An  entry  on  lands  belonging  to  the 
Crown  is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on  the  King's 
possession.  His  possession  is  not  thereby  divested,  but  in  legal  contem- 
plation still  continues.  The  King  not  being  disseized  by  the  entry,  his 
convej^ance  of  the  freehold  is  good  and  his  grantee  is  seized  bj-  virtue  of 
it.  The  grantee  succeeds  to  the  right  of  the  Crown,  and  cannot  be  dis- 
seized without  another  entry  after  the  conveyance.  The  individual  mak- 
ing the  original  entry  acquires  no  new  right  by  the  conveyance,  but  only 
continues  his  old  interest,  and  remains  an  intruder  still,  liable  to  be  sued 
in  trespass. 

The  English  doctrine  in  relation  to  real  estate  is  applicable  to  the  Gov- 
ernment of  the  United  States.  It  possesses  tlie  same  rights  of  sover- 
eignty and  prerogative  in  respect  to  the  public  lands.  By  the  right  of 
eminent  domain,  it  is  tlie  absolute  and  exclusive  owner  of  all  the  public 
lands,  which  it  has  not  alienated  or  appropriated.  It  is  seized  of  them 
to  as  full  an  extent  as  the  British  Government  can  be  of  its  domain.  It 
cannot  be  disseized.  No  adverse  possession  is  created  by  an  entry  upon 
its  lands.  Possession,  thus  acquired,  can  never  ripen  into  a  right,  nor 
authorize  any  defence  against  the  Government.  The  Government  may 
treat  the  person  thus  in  possession  as  an  intruder,  and  sue  him  in  tres- 
pass. 

On  the  sale  of  lands  by  the  United  States,  the  Patent  transfers  to  the  pur- 
chaser the  entire  legal  estate,  and  seizin  to  as  full  an  extent  as  the  Gov- 
erement  held  them. 

Trespass  in  the  Lake  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellants,  and  heard  before  the  Hon. 
Richard  M.  Young  and  a  jury  at  the  September  term  1844. 
Yerdict  and  judgment  for  the  plaintiff  below  for  $15. 

D.  J.  Bakei\  for  the  appellants. 

1.  Neither  Foster  nor  Corbin,  having  ever  been  in  pos- 
eion  of  the  locus  in  quo  or  close  alleged  to  have  been 
trespassed  upon,  could  maintain  this  action  against  the  actual 
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possession  of  the  squatter,  Cook,  and  those  who  entered 
under  liini  or  by  his  permission.  Top/icmi  v.  De7it,  Bing. 
516 ;  Jiex  v.  Watsoij,  5  East.  485 ;  Law  Librarj^,  Brown 
on  Actions,  top  paging,  297.  Immediate  possession  at  the 
time  of  the  trespass  is  essential  to  maintain  trespass  quare 
clausum  f regit.  The  allegation  in  the  defendant's  second 
plea,  of  their  possession,  unanswered,  is  conclusive  evidence. 
Trespass  to  lands  is  an  injury  to  possession,  and  actual  pos- 
session must  be  proved.  2  PhiUips'  Ev.  184 ;  3  Starkie's 
Ev,  1435-6.  Proof  of  title  does  not  disi>ense  with  proof  of 
actual  possession.  1  Lord  Raym.  367.  A  party  must  have 
actual  and  lawful  possession  to  maintain  trespass  to  land. 
Stuyvesant  v.  Tompkins,  9  Johns.  61  ;  Tomphins  v.  Stuyve- 
sant,  11  &o.  567;  Wickhavi  v.  Freeman,  \'i  do.  183;  Allen 
V.  Thayer,  17  Mass.  299.  Unless  plaintiff  have  actual  pos- 
session at  the  time  of  alleged  trespass,  he  cannot  maintain 
this  action.  1  Chit.  PI.  202.  Possession  of  defendants  may 
be  given  in  evidence  under  the  general  issue.  Do.  45,  493  ; 
Argent  v.  Durant,  8  Term.  R.  403 ;  Dodd\.  Kyffin,  7  do. 
854.  Altliough  the  title  to  lands  may  enable  owner  to  main- 
tain trespass,  he  cannot  when  there  is  an  adverse  possession. 
Van  Brunt  v.  SchencJc,  11  Johns.  385 ;  4  Day's  (Conn.)  R. 
306  ;  3  Serg.  &  Rawle.  513.     The  possession  was  not  vacant. 

2.  A  mere  quitting  does  not  amount  to  an  abandonment. 
Brown  on  Actions,  Law  Library,  338,  top  page — cases  where 
publican  quitted  and  left  beer  in  cellar  and  hay  in  the  barn. 
If  it  be  known  where  the  tenant  lives,  possession  is  not 
vacant.     Savage  v.  Dent,  2  Strange,  1064. 

J.  B.  Thomas,  for  the  appellee. 

Actual  possession  by  the  holder  of  the  legal  title  is  unne- 
cessary to  maintain  trespass.  Wilcox  v.  Kinzie,  3  Scam, 
222,  224  and  authorities  there  cited ;  2  Starkie's  Ev.  803,  and 
in  note  (1);  3  Serg.  &  Rawle,  513  ;  12  Johns.  183;  Wend.  Dig. 
645;  1  Harr.  &  Johns.  295  ;  10  Wend.  636,  2  Bac.  Abr.  331, 
title  "  Disseizin;''''  7  Com.  Dig.  title  "  Trespass,""  2  (B.  2.);  3 
Conn.  104. 

No  livery  of  seizin  is  necessary  in  this  State.  Gale's 
Stat.  148. 
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One  having  a  riglit  to  enter  and  take  possession,  may 
maintain  trespass  against  one  who,  being  Avrongfully  in  pos- 
session at  the  time  of  the  entry,  continues  in  possession.  2 
Starkie's  Ev.  803;  7  Barn.  &  Ores.  399;  2  Hayw.  402;  1  Conn. 
103. 

Possession  of  the  locus  hi  qiio^  to  protect  the  defendant  in 
an  action  of  trespass  by  one  liaving  title,  must  be  such  pos- 
session as  would  entitle  him  to  maintain  trespass  against 
plaintiff  for  entering  on  his  possession.  This,  a  tenant  at  suf- 
ferance, or  mere  trespasser  cannot  do.  1  Johns.  Cases,  123 ; 
4  Johns.  150  ;  7  do.  1  ;  9  do.  35 ;  13  do.  235. 

This  must  be  an  adverse  possession,  such  as  puts  the  party 
having  the  right  of  possession  to  his  action  of  ejectment  to 
gain  possession,  and  which  would  ripen  into  title  under  the 
statute  of  limitations  as  against  paramount  title.  9  Johns.  61 ; 
8  Cowen,  603.  Thus  the  bargainor  may  recover  in  trespass 
by  proving  title  without  showing  also  a  j^revious  possession. 
11  Johns.  377,  385;  7  Wheat.  27;  8  Johns.  262,  270;  4  Day, 
298 ;  Gale's  Stat.  149,  §  4. 

An  adverse  possession  is  possession  under  color  or  claim 
of  title.  8  Cowen,  603 ;  1  Pick.  466  ;  1  Dallas,  67 ;  3  East,  394; 
2  Serg.  &  Rawle,  527;  Angell  on  Watercourses,  85  ;  9  Johns. 
179-80 ;  13  do.  116, 120 ;  10  do.  435  ;  16  do.  116 ;  18  do.  40 ; 
lb.  355 ;  3  Johns.  Cases,  124 ;  5  Cowen,  92  ;  lb.  350 ;  1  do.  609; 
lb.  285;  1  Hopkins,  448;  3  Johns.  Cases,  115,  117;  6  Cowen, 
680 ;  3  Conn.  403  ;  2  Hayw.  104  ;  lb.  114  ;  lb.  69 ;  lb.  57;  lb. 
134  ;  1  Wheat.  480 ;  1  Harris  &  McHen.  151 ;  1  Murph.  14. 

To  constitute  adverse  possession,  it  must  be  hostile,  and 
claim  an  entire  title.  5  Cowen,  92  ;  3Littell,  3i;  12Mass.  327; 
lb.  331.  Possession  by  the  consent  of  the  true  owner  is  not 
an  adverse  possession.  Possession  of  a  defendant  after  a 
sale  on  execution  is  not  deemed  adverse,  for  he  becomes  5^*as^ 
a  tenant  at  will  to  the  purchaser.  1  Johns.  153;  4  Cowen, 
676 ;  3  Mass.  128.  And  the  possession  of  a  tenant  at  will 
is  the  possession  of  the  lessor,  and  a  person  occupying  land 
when  no  terms  are  prescribed  and  without  any  reservation 
or  payment  of  rent,  is  a  tenant  at  will.     2  Caines,  169. 

Title  by   improvement  is   merely  a  right  of   pre-emption 


DECEMBER  TERM  1S45.  655 


Cook  et  al.  v.  Foster. 


until  the  purchase  is  made  from  the  CommonweaUh.     5  Binn. 
77;  Bal.  on  Lim.  (Appendix)  391. 

A  lessor  may  maintain  trespass  against  a  tenant  at  will  for 
voluntary  waste.  7  Com.  Dig.  510,  title,  "  Tresspass.^''  (B. 
2.) ;  11  Mass.  619  ;  7  Johns.  1  •'  9  do.  35. 

The  Opinion  of  the  Court  was  delivered  by 

Tkeat,  J.*  This  was  an  action  of  trespass  quare  clausum 
f  regit  brought  by  Foster  against  Cook  and  others. 

The  following  facts  appeared  in  evidence,  on  the  trial  in 
the  Circuit  Court.  Cook  entered  on  the  locus  in  quo^  while 
the  same  belonged  to  the  United  States,  and  enclosed  a 
field  with  rails,  built  a  house,  &c. ;  and  continued  in  pos- 
sion  thereof,  until  it  was  purchased  of  the  Government  by 
Poster.  After  the  purchase  and  while  in  possession,  Cook  as- 
sisted by  the  other  defendants,  removed  the  house,  &c. ;  for 
which  this  action  was  brought. 

The  jury  found  for  the  plaintiff  $45.  The  defendants  moved 
for  a  new  trial,  which  the  Court  denied.  Judgment  was  ren- 
dered on  the  verdict,  to  reverse  which,  the  defendants  prose- 
cute an  appeal. 

The  only  important  question  in  the  case  is,  whether  from 
the  facts  disclosed  in  the  record,  Foster  is  entitled  to  sustain 
the  present  action. 

The  principles  governing  the  action  of  trespass  to  real 
property  are  well  defined  and  established.  The  basis  of  the 
action  is  an  injury  to  the  possession.  No  person  is  entitled 
to  recover  damages  for  the  injury,  but  the  one  who  has  the 
actual  claim  or  constructive  possessson  of  the  land.  A  party 
having  the  actual  and  lawful  possession  may  maintain  the 
action.  The  real  owner,  where  there  is  no  adverse  posses- 
sion, can  maintain  the  action,  on  the  principle,  that  the  pos- 
session in  such  case  follows  the  ownership.  Where  there  is 
an  adverse  possession,  the  owner  is  not  allowed  to  bring  this 
kind  of  action,     {a) 

Here  the  owner,  who  has  not  the  actual  possession,  insti- 
tutes the  action   of  trespass.     He  is    entitled  to   maintain  it 

*  Wilson,  C.  J.,  did  not  sit  in  this  case, 
(a)    Wilcox  T.  Einzie,  3  Scam.  B.  224 ;  Dean  t.  Comstock,  32  111.  B.  179. 
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unless  there  be  an  interfering  adverse  possession  on  the  part  of 

Cook.     We  ajiprehend  there  is  but  little  difficulty  in  determin- 
ing this  question. 

The  English  doctrine  in  relation  to  real  estate  is,  that 
there  can  be  no  adverse  possession  against  the  Crown,  nor 
against  its  grantee,  until  there  be  a  new  entry  after  the 
grant.  An  entry  on  lands  belonging  to  the  Crown  is  held  not 
to  be  a  disseizin,  but  a  mere  intrusion  on  the  King's  posses- 
sion. His  possession  is  not  thereby  divested,  but,  in  legal 
contemplation,  still  continues.  The  King,  not  being  disseized 
by  the  entry,  his  conveyance  of  the  freehold  is  good,  and  his 
grantee  is  seized  by  virtue  of  it.  The  grantee  succeeds  to 
the  rights  of  the  Crown,  and  cannot  be  disseized  without 
another  entry  after  the  conveyance.  The  individual  making 
the  original  entry  acquires  no  new  right  bj'  tlie  conveyance, 
but  only  continues  his  old  interest,  and  remains  an  intruder 
still,  liable  to  he  sued  in  trespass.  This  is  the  doctrine,  as 
distinctly  stated  in  2  Bacon's  Abridgment,  331,  title,  "  Z^.'s- 
seiziny 

There  can  be  no  doubt  but  that  the  same  principles  are 
applicable  to  the  Government  of  the  United  States.  It  pos- 
sessess  the  same  rights  of  sovereignty  and  prerogative  in  res- 
pect to  the  public  lands.  By  the  right  of  eminent  domain, 
it  is  absolute  and  exclusive  owner  of  all  the  public  lands 
which  it  has  not  alienated  or  appropriated.  It  is  seized  of 
them  to  as  full  an  extent  as  the  British  Government  can  be 
of  its  domain.  It  cannot  be  disseized  ;  no  adverse  possession 
is  created  by  an  entry  on  its  lands.  The  entry  is  tortious, 
and  confers  no  right  on  the  person  making  it.  Possession 
thus  acquired  can  never  ripen  into  a  right,  nor  authorize 
any  defence  against  the  Government.  The  Government  may 
treat  the  person  thus  in  possession  as  an  intruder,  and  sue 
him  in  trespass.  On  the  sale  of  the  lands  by  the  United 
States,  the  Patent  transfers  to  the  purchaser  the  entire  legal 
estate  and  seizin  to  as  full  an  extent  as  the  Government  held 
them.     AVe  hold,  therefore,  that  the  action  is  maintainable. 

What  we  have  said  respecting  the  public  lands,  is  irres- 
pective of  the  pre-emption  laws.  It  is  not  insisted,  in  this 
case,  that  Cook  entered  on  the  land  in    question  in  reference 
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to  those  laws,  or   acquired  any   specific  right   in    virtue   of 
them. 

Some  minor  questions,  growing   out  of  the  giving  and  re-' 
fusing  of  certain  instructions,  were  made  on  the  argument, 
but  they  are  dismissed  with  the  single  remark,  that  they  have 
been  considered,  and  are  regarded  as  untenable. 

The  judgment  of  the  Circuit  Courtis  aflSrmed  with  costs. 

Judgment  a/ffirmed. 


RoBEKT  Ferguson  et  al.,  plaintiffs  in    error,  v.  Chaeles  "W". 
Hunter  defendant  in  error. 

Error  to  Madison. 

Probate  of  a  will,  under  the  Territorial  Act  of  1807,  was  required  to  be  made 
by  the  solemn  oath  or  affirmation  of  two  or  more  credible  witnesses, 
or  by  other  legal  proof  before  the  clerk  of  the  Court  of  Common  Pleas. 
Under  the  law  of  1819,  two  witnesses  were  required  to  the  will,  who 
should  declare,  on  oath  or  affirmation  that  they  were  present  and  saw 
the  testator  sign  the  will,  and  in  each  other's  presence,  and  that  the  tes- 
tator was  of  sound  mind  and  judgment.  By  the  Act  of  1821,  a  Court  of 
Probate  was  established  and  vested  with  all  the  powers  then  possessed 
by  the  Court  of  Common  Pleas. 

The  act  of  taking  proof  of  the  execution  of  a  will  is  a  ministerial,  not  a  ju- 
dicial act. 

Formerly,  there  were  two  modes  of  proving  wills,  one  called  the  common 
mode,  where  the  executor  produced  and  proved  the  will  without  citing 
the  parties  interested;  the  other,  in  due  form  of  law,  where  the  executor 
presented  the  will  before  the  Judge,  in  the  presence' of  the  parties  inter- 
ested, and  which,  after  full  examination,  was  allowed.  If  proved  under 
the  tlrst  mode,  it  could  be  disputed  ;  if  under  the  second,  it  could  not. 

Courts  of  Probate  have  exclusive  jurisdiction  over  the  personalty,  but  have 
none  over  the  realty. 

Ejectment  in  the  Madison  Circuit  Court,  brought  by  the 
plaintiffs  in  error  against  the  defendant  in  error,  and  heard 
before  the  Hon.  Gustavus  P.  Koerner  and  a  jury,  at  the 
October  term  1845,  when  a  verdict  of  "not  guilty  "  was  ren- 
dered. 

The  evidence  adduced  upon  the  trial,  and  afterwards  ex- 
cluded by  the  Court,  will  appear  in  the  Opinion  of  this  Court. 

VOL.  vn.  83 
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W.  Martin^  for  the  plaintiffs  in  error. 

I.  The  will  offered  in  evidence  was  duly  made  and  proved 
conformable  to  law,  when  probate  thereof  was  made. 

The  Court  of  Probate  that  passed  npon  the  will  was  a 
Court  of  record,  having  original  and  exclusive  jurisdiction 
over  the  probate  of  wills.  The  law  required  that  the  Court 
should  be  satisfied  that  the  will  was  duly  executed,  before 
probate  could  be  allowed.  An  ofiicer  required  by  law  to  do 
a  certain  act  in  a  particular  manner  is  presumed  to  have 
acted  as  the  law  required,  until  the  contrary  is  shown*  The 
law  did  not  require  the  Court  of  Probate  to  spread  upon  the 
records  the  evidence  upon  which  probate  of  the  will  was 
allowed.  The  will  being  found  upon  the  records  of  the 
Court  of  Probate,  was  sufficient  proof  that  the  will  was  duly 
proved  before  it  was  placed  there.  Thence  a  certified  copy 
of  it,  under  the  seal  of  the  Judge,  was  competent  evidence 
to  go  to  the  jury  in  the  trial  of  this  cause. 

II.  The  probate  of  the  will  was  a  decision  of  a  Court, 
on  a  subject  matter  within  its  jurisdiction,  and  until  reversed 
is  binding  and  conclusive  on  all  other  Courts,  and  cannot 
collaterally  be  questioned. 

This  doctrine  cannot  be  questioned.  The  laws  of  this 
State  previous  to  183Y,  conferred  upon  the  Probate  Court 
the  dignity  of  a  Court  of  record,  and  made  the  probate  of  a 
will,  a  judicial  act.  From  a  decision,  admitting  or  rejecting 
a  will,  the  party  agrieved  by  such  decision,  had  a  right  to 
an  appeal  to  the  Circuit  Court,  and  there  to  have  the  judg- 
ment of  the  Probate  Court,  if  erroneous,  reversed.  If  no 
appeal  is  taken,  the  judgment  of  the  said  Probate  Court  is 
conclusive.  For  this  doctrine  see  3  Term  R  125  to  131 ;  1 
Johns.  Ch.  R,  165;  2  Cond.  R.  306;  9  Peters,  180;  Pop- 
lin Y.  HawJce,  8  New  Hamp.  124;  16  Mass.  4il ;  Jacob 
V.  Pulliam^  3  J.  J.  Marsh.  200 ;  Jackson  v.  Rumsey,  3  Johns. 
Cases,  234. 

III.  The  paper  offered  was  properly  authenticated,  and 
should  have  been  received  in  evidence.  The  law  of  1823 
provides  that  copies  of  the  entries  of  the  records  of  all 
public  officers,  certified,    &c.,  shall    be  legal  evidence.     The 
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ofiice  of  the  Court  of  Probate  is  one  of  the  public  offices 
alkided  to,  and  the  record  of  wills  form  a  pai-t  of  the 
records  of  the  office.  Hence  a  copy  of  the  will  admitted 
to  probate,  is  competent  evidence,  as  being  a  copy  of  the 
records  of  a  Court  of  record.  Owings  v.  TJlery^  4  Bibb, 
450,  451. 

N.  D.  Strong^  for  the  defendant  in  error. 

This  is  an  action  of  ejectment  to  try*the  title  to  the  other 
half  of  the  city  of  Alton.  A  will  was  introduced,  which 
was  defective,  and  the  case  failed. 

I.  The  will  was  not  proved  according  to  law.  Terri- 
torial Acts  of  1815,  215,  §  32. 

The  object  of  the  law  was  to  make  lands  devisable,  which 
could  not  be  done  at  common  law.  If  a  will  was  made  and 
proved  according  to  law,  it  would  be  evidence  of  title.  In 
this  case,  the  will  was  signed  by  two  witnesses,  and  thus  far 
the  law  was  complied  with.  The  land  was  in  Madison,  but 
the  probate  of  the  will  was  made  in  St.  Clair,  by  one  wit- 
ness. It  is  true  that  the  executor  made  oath,  but  he  was 
not  a  "  credible "  witness,  the  law  meaning  "  competent," 
being  a  devisee  and  interested.  There  was  no  "other  legal 
proof."  The  Probate  Court  had  no  discretion  in  the  matter; 
it  was  bound  by  the  statute.  The  statute  is  a  literal  copy 
of  the  statute  of  Pennsylvania  upon  the  same  subject,  except 
that,  being  a  Quaker  State,  the  word  "  oath  "  is  not  used  in 
it.     Gordon  on  Decedents,  40. 

The  will  should  have  been  proved  according  to  the  law 
existing  at  the  time  of  the  death  of  the  testator,  as  it  then 
took  effect.  It  is  assimilated  to  a  deed  made,  but  not  deliv- 
ered. A  deed  may  be  kept  in  the  pocket  three  years,  but  it 
is  not  effectual  until  a  delivery ;  so,  in  case  of  a  will,  the 
death  of  the  testator  operates  as  a  delivery. 

Under  the  statute  of  1819,  section  22,  a  will  must  be 
signed  and  witnessed  in  the  presence  of  the  testator  and  two 
persons  who  must  see  each  other  sign.  All  three  must  be 
present.  The  language  is  imperative.  In  this  case,  the 
requisite  legal  proof  was  not  made. 
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II.  The  pkintifFs  in  error  say  that  the  action  of  the  Court 
of  Probate  is  conchisive.  The  law  says  that  the  will,  if 
proved  as  required,  will  be  proof  of  title. 

As  to  proof  of  a  will,  see  1  Phil.  Ev.  397,  Cowen  & 
Hill's  Ed. 

Proof  of  a  will  is  a  ministerial  act.  Laws  of  1837,  177, 
§  5.  This  question  must  have  come  before  the  Court  inci- 
dentally, in  the  case  of  Ackless  v.  Seekright,  Bre.  46,  the 
opinion  in  which  wSis  given  by  Ch.  Jus.  Reynolds,  late  Gov- 
ernor of  Missouri. 

The  case  of  Lessee  of  Adams  v.  Jeffries^  12  Ohio,  253, 
was  argued  on  the  ground  of  the  Court  having  jurisdiction 
over  the  subject  matter,  but  the  Supreme  Court  decided  that 
it  must  appear  that  the  parties  were  before  them. 

Some  States  have  decided  that  probate  of  a  will  is  con- 
clusive to  show  title  to  land,  but  in  those  cases,  probate  was 
made  by  a  Court,  which  was  a  Court,  on  notice  to  parties, 
and  where  the  matter  was  tried.  A  Court  of  competent 
jurisdiction  had  passed  upon  it. 

There  was  no  j^roof  that  Davis  was  dead,  a  ftict  neces- 
sary to  be  proved  in  order  to  give  the  Probate  Justice  juris- 
diction. A  person  once  shown  to  be  living  is  presumed  to 
continue  living  until  proved  dead.  Nor  was  there  any  proof 
that  it  was  of  record  in  his  Court.  Judgments,  by  the  Com- 
mon Law,  only  bind  parties  and  privies. 

Martin^  in  reply. 

It  is  neither  a  widow,  nor  an  heir,  M'ho  is  now  asking  for 
a  rigid  construction  of  this  wull,  but  a  mere  trespasser,  who 
shows  no  title  whatever. 

The  whole  current  of  American  decisions  is,  that  the  pro- 
bate of  a  will  is  conclusive,  and  cannot  be  collaterally  in- 
quired into.  Tarver  v.  Tarver,  9  Peters,  180 ;  Poplin  v. 
Haivke^  8  New  Hamp.  124. 

These  matters  are  required  to  appear  of  record. 

The  defendant  objects,  that  there  was  no  proof  of  the  death 
of  Davis.  No  certificate  of  the  fact  was  necessary,  but  the 
fact  was  proved.     The  Court  will  not  presume  that  the  Pro- 
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bate  Justice  was  guilty  of  fraud.  The  law  requires  him  to 
perform  certain  duties,  and  he  is  presumed  to  have  performed 
them,  until  the  contrary  is  shown. 

Neither  was  there  any  requirements  that  proof  should  be 
made  in  the  county  where  the  land  was  situated  at  the  time 
of  the  execution  of  the  will. 

As  regards  the  fact  of  death,  the  law  does  presume  a  man 
to  be  dead,  if  he  is  absent  seven  years. 

A  certified  copy  of  the  will  is  made  evidence  by  the  statute, 
it  being  a  matter  of  record. 

The  case  cited  from  the  12th  of  Ohio  Reports  has  nothing 
to  do  with  this  case,  and  as  to  the  decision  in  Pennsylvania, 
this  Court  will  not  recognize  it,  unless  the  Pennsylvania 
statute  is  before  them. 

The  Opinion  of  the  Court  was  delivered  by 

ScATES,  J.*  Ejectment  by  the  plaintiffs  against  the  defend- 
ant in  error. 

The  plaintiffs  read  in  evidence  an  exemplification  of  a 
Patent  from  the  United  States  to  one  Samuel  Jaqueway,  and 
a  deed  from  Jaqueway  to  one  Jesse  Davis,  for  the  premises 
in  question.  They  then  offered  in  evidence  an  exemplifica- 
tion of  the  will  of  said  Davis,  by  which  he  devised  the  prem- 
ises to  one  Joseph  J^.  Creamer  after  the  expiration  of  a 
life  estate  therein  to  Philip  Creamer,  bearing  date  the  15th 
day  of  April,  1817,  and  tested  by  Wm.  Bridges  and  Thos. 
Foster,  together  with  the  probate  thereof;  from  which  it- 
appears  that  on  the  lOtli  day  of  March,  1S23,  Thomas  Foster 
appeared  before  John  Hay,  Judge  of  Probate  of  St.  Clair 
county,  and  in  vacation,  and  after  being  duly  sworn,  stated 
that  he  signed  the  will  as  a  witness  in  the  presence  of  the 
testator,  and  the  testator  signed  it  in  his  presence,  being- 
then  of  sound  mind  and  memory ;  and  that  he  was  not  pres- 
ent at  the  signing  of  the  other  witness.  Afterwards,  on  the 
5th  day  of  April,  1823,  and  in  vacation,  one  Philip  Creamer, 
the  executor  of,  and  devisee  for  life  of  the  premises,  appeared 

*  "Wilson,  C.  J.,  did  not  sit  in  this  case. 
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before  said  Judge  of  Probate,  and  stated  upon  oath,  that 
that  was  the  last  will  and  testament  of  the  said  deceased. 
Then  followed  the  certificate  of  the  Judge  of  Probate,  that 
the  foregoing  writing  purporting  to  be  the  last  will  and  testa- 
ment of  Jesse  Davis,  deceased,  with  the  certificates 
thereunto  written,  was  a  true  transcript  of  the  original  as 
recorded,  and  dated  the  5th  day  of  April,  1823.  Letters  testa- 
mentary were  issued  thereon  the  same  day  to  Philip  Creamer. 
The  defendant  objected  to  the  reading  of  this  in  evidence,  be- 
cause the  proof  was  not  made  according  to  law.  The  Court 
sustained  the  objection,  and  excluded  it.  This  is  assigned 
for  error,  and  it  is  the  only  error  that  we  deem  important  to 
be  noticed. 

The  record  no  where  shows  when  Jesse  Davis  died.  If 
he  died  before  March,  1819,  the  probate  of  the  will  should 
have  been  made  according  to  the  provisions  of  the  Act  of 
1807,  (Territorial  Laws,  215,  §  32,)  requiring  "two  or  more 
credible  witnesses,  upon  their  solemn  oath  or  aflfirraation,  or 
by  other  l.egal  proof,"  before  the  clerk  of  the  Court  of  Com- 
mon Pleas.  The  exemplification  offered  is  not  proved  in 
this  way,  nor  before  that  officer,  and  I  therefore  suppose 
that  the  testator  was  still  living  until  after  the  Act  of  1819. 
Por  by  the  last  Act  (Laws  of  1819,  231,  §  22,)  although  the 
proof  was  made  before  the  same  officer,  yet  the  Act  required 
two  witnesses  to  the  will,  and  that  two  should  declare  on 
oath  or  affirmation,  that  they  were  present  and  saw  the  tes- 
tator sign  the  will,  and  in  each  other's  presence,  and  that 
the  testator  was  of  sound  mind  and  judgment.  By  the  Act 
of  1821,  (Laws  of  1821,  119,  120,  §§  1  &  4,)  a  Court  of  Pro- 
bate was  established  and  vested  with  all  the  powers  then 
possessed  by  the  Court  of  Common  Pleas.  The  proof  of 
this  will  was  made  in  1823  before  the  Judge  of  Probate. 
The  Probate  should  have  been  made  by  two  subscribing 
•witnesses,  according  to  the  Act  of  1819.  Here  it  is  made 
by  one  only.  The  other  witness  was  not  a  subscribing  wit- 
ness to  the  will,  and  was  also  incompetent  to  be  a  witness, 
being  devisee  and  executor.  The  Act  of  1807  was  not  in 
force    at   the  probate  of  this  will;  and  we  cannot  presume 
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that  "  other  legal  proof  "  was  offered,  because  no  such  proof 
could  at  that  time  have  been  received,  not  being  provided 
for  by  the  Act  of  1819.  The  probate  contained  in  the  exem- 
plification shows  how  it  was  made,  to  wit :  by  the  oath  of 
Thomas  Foster,  a  subscribing  witness,  and  by  the  oath  of 
Philip  Creamer.  Foster  does  not  state  that  the  testator 
signed  in  the  presence  of  the  other  witness.  Bridges,  nor 
that  Bridges  signed  in  his  presence.  So  the  probate  does 
not  comply  with  the  law  of  1819. 

It  is  answered  to  this  objection,  that  the  Probate  Court  is 
a  Court  of  record,  and  its  judgments  and  judicial  orders  are 
conclusive,  and  cannot  be  inquired  into  in  collateral  proceed- 
ings. This  is  admitted  as  a  principle,  that  judgments 
cannot.  But  this  act  of  taking  proof  of  the  execution  of 
the  will  is  a  ministerial  act.  It  has  been  so  treated  in  this 
Court  in  the  case  of  Ackless  v.  Seekright,  &c.,  Bre.  46,  where 
the  Court  examined  and  decided  upon  the  probate  of  a  will 
on  the  trial  of  an  ejectment,  although  the  will  had  been  pro- 
ven before  the  proper  tribunal.  Mr.  Phillips  lays  down  two 
modes  of  making  proof  of  wills;  one  he  calls  the  common 
mode,  as  where  the  executor  produces  and  proves  the  will, 
without  citing  the  parties  interested ;  the  other  in  form  of 
law,  as  where  the  executor  presents  the  will  before  the 
Judge,  in  the  presence  of  the  parties  interested,  and  which, 
after  full  examination,  is  finally  allowed.  1  Phil.  Ev.  896-7. 
So,  if  it  be  proved  in  the  common  form,  it  may  be  disputed, 
but  otherwise  when  established  in  form  of  law.  lb.  Courts 
of  Probate  have  exclusive  jurisdiction  over  the  personal 
estate,  but  have  none  over  the  realty.  Accordingly,  another 
distiction  has  been  taken,  as  to  the  effect  of  a  probate,  in 
the  case  of  Bogardus  v.  ClarJc^  4  Paige,  625,  that  it  is  con- 
clusive between  th^  parties  litigating  it  as  the  personalty, 
but  not  even  then  as  to  the  realty,  for  over  that  the  Surro- 
gate had  no  jurisdiction.  And  in  that  case,  the  devisee  was 
allowed  to  insist  upon  the  validity  of  the  will  in  relation  to 
the  realty,  although  it  had  been  set  aside  upon  an  appeal 
from  the  Surrogate,     {a) 

We   are   of  opinion,  that  the  probate  under  consideration 

(o)   6eo  Farrer  t.  Farrer,  9  Peters,  U.  S.  R.  180. 


661:  SUPREME  COURT. 

French  v.  Carr. 

was  a  ministerial  act  done  in  the  common  form,  but  upon 
insufficient  proof  to  establish  its  validity  for  devising  lands, 
not  having  been  proven  by  tv.'o  subscribing  witnesses,  and 
to  have  been  signed  by  the  testator  in  their  presence,  and 
signed  by  them  in  each  other's  presence,  and  his.  We  are 
of  opinion,  that  this  will  is  insufficiently  proven  to  pass  the 
title  to  the  land,  and  that  it  is  competent  for  the  defendant 
to  object  to  it  on  that  ground,  on  the  trial  in  this  ejectment. 
As  the  other  evidence  offered  depended  upon  the  admissi- 
bility of  this  will,  it  is  unnecessary  to  notice  any  other  ques- 
tion in  this  record.     Judgment  affirmed  with  cost. 

Judgment  affirmed. 


'&■ 


George  W.    Fkench,  appellant,  v.  Calvin   Care,    appellee. 
Appeal  from  Kane. 

Improvements  made  upon  lands  owned  by  the  Government  are,  by  the 
various  statutes  upon  the  subject,  regarded  as  properly,  and  their  owner 
has  such  an  interest  in  tliem  as  would,  by  virtue  of  a  decree  under  the 
Bankrupt  Law  of  the  United  States,  approved  Aug.  19,  1841,  pass  to  the 
assignee. 

A  Bankrupt,  after  having  filed  his  petition,  sold  his  improvements  upon 
a  tract  of  Government  land,  and  subsequently  brought  suit  to  recover 
the  amount  agreed  to  be  paid  therefor.  The  defendant  relied,  for  his 
defence,  upon  the  fact  of  the  bankruptcy  of  the  plaintilf,  and  that  the 
property,  by  operation  of  law,  had  been  thereby  divested  out  of  him 
prior  to  the  sale :  Hdd,  that  the  plaintitf,  when  he  applied  for  his  dis- 
charge under  the  Bankrupt  Act,  had  an  interest  of  a  substantial,  tangible 
and  beneficial  character  in  the  improvements,  which  necessarily  passed 
to  his  assignee,  and  the  subsequent  sale  being  m;ide  when  his  title  was 
gone,  the  promise  of  the  defendant  was  wholly  without  consideration, 
and  the  plaintiff  was  not  entitled  to  recover.     («) 

Assumpsit  in  the  Kane  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellant,  and  heard  before  the  Hon,  John 
D.  Caton  and  a  jury,  at  the  April  term  1844.  Verdict  and 
judgment  for  the  plaintiff  below  for  §550. 

The  facts  of  the  case  are  sufficiently  stated  in  the  Opinion 
of  the  Court. 

O.  Peters  and  E.  E.  Harvey.,  for  the  appellant. 
If  the  re-sale  of  the  claim  from  Carr  to  French  was  before. 
Carr's  bankruptcy,  then  Carr  had  no  right  of  action,  and  the 

(a)    Boone  r.  Stone,  3  Gil.  B.  510,  and  note. 
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debt  thereby  created  passed  to  tlie  assigee  in  bankruptcy, 
and  the  assignee  only  could  maintain  the  action,  Starkie's 
Ev.  Title  '^  Bankruptcy  ^^  passim.  See  Laws  of  Congress  of 
1840-41,  3d  sec.  of  Bankrupt  Law.  This  Act  vests  in  the 
assignee,  ipso  facto,  without  any  other  assignment  whatso- 
ever, all  the  property  and  rights  of  property  of  the  bank- 
rupt. 

If  the  re-sale  was  after  Carr's  bankruptcy,  then  no  title 
passed,  the  same  then  being  in  the  assignee  by  the  Act  of 
bankruptcy;  so  that  if  there  had  been  a  contract  of  resale, 
nothing  passed,  and  there  was  no  consideration  to  support 
the  promise. 

A  "  claim  "  is  such  a  property  as  may  be  levied  upon,  and 
consequently  as  would  pass  to  the  assignee.  Turney  v.  Saun- 
ders, 4  Scam,  527.  Any  right  in  real  estate  is  property. 
And  if  this  be  so,  a  payment  of  the  price  by  French  to  Carr, 
will  be  no  bar  to  the  recovery  of  French,  by  the  assignee,  of 
the  value  of  the  claim  of  Carr.     England  v.  Clarlx,  lb.  49. 

If  the  bankrupt  is  not  required  to  scliedule  a  "claim,"  and 
if  such  a  "claim"  right  does  not  pass  by  the  bankruptcy 
to  the  assignee,  the  bankrupt  may  be  possessed  of  large 
and  valuable  estates,  such  as  will  command  money  and  sell 
for  high  prices;  property  on  which,  perhaps,  the  money  of  his 
creditors  has  been  expended,  and  by  thus  investing  it,  he  is 
left  in  control  of  abundance,  and  his  creditors  be  cut  off 
without  a  shilling.  Such  a  result  would  be  a  reproach  to 
our  law,  and  a,  fraud  upon  creditors.  So  that  no  matter 
when  the  sale  was,  nothing  passed  from  Carr  to  French, 
and  no  cause  of  action  is  shown  to  have  existed  in  Carr,  on 
which  this  action  can  be  maintained. 

J.  B.  TJiomas,  and  /.  G.  Wilson,  for  the  appellee,  cited 
Blair  V.  Worley,  1  Scam.  170. 

The  Opinion  of  the  Court  was  delivered  by 

KoERNER,  J,*  Carr,  the  plaintiff  below,  sued  the  appellant, 
French,  in  the  Circuit  Coart  of  Kane  county,  in  assumpsit, 
for  the  value    of  certain    improvements   made    by  him  on 
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lands  belonging  to  the  United  States,  and  sold  to  defend- 
ant. The  jury  found  a  verdict  for  plaintiff  for  $550,  and 
defendant  moved  for  a  new  trial,  assigning,  amongst  other 
reasons,  the  general  one,  that  the  verdict  was  against  law 
and  evidence.  The  Court  overruled  the  molion,  which  de- 
cision is  one  of  the  errors  assigned. 

The  bill  of  exceptions  discloses  the  following  facts:  That 
Carr  had  made  improvements  on  a  tract  of  land  belonging  to 
the  Government,  worth  from  $550  to  $600,  and  had  lived  on 
said  land ;  that  in  March,  1S42,  he  removed  from  the  same, 
and  sold  the  improvements,  or  his  claim,  to  French,  who 
paid  or  secured  the  purchase  money.  French  then  com- 
menced cultivating  a  portion  of  said  land,  but  did  not  then 
move  on  to  it;  that  in  July  following,  French,  finding  himself 
involved  in  some  difficulty  regarding  the  true  boundary  line 
of  his  purchase,  prevailed  on  Carr  to  take  back  the  lot.  Carr, 
in  part  payment,  conveyed  a  house  and  lots  in  the  town  of 
Elgin  to  French,  and  there  was  a  sort  of  an  understanding 
between  t'.e  parties,  at  the  time  of  the  re-sale  to  Carr,  that 
if  the  difficulty  regarding  the  boundary  should  be  adjusted, 
French  should  have  a  right  to  re-purchase  again,  and  that 
in  that  case,  Carr  should  take  the  house  and  lots  in  Elgin  as 
part  payment.  French,  at  this  time,  took  a  lease  from  Carr 
for  apart  of  the  premises,  for  the  purpose  it  seems,  of  pro- 
tecting a  crop  of  spring  wheat,  which  he  had  raised  on  the 
land  under  his  first  purchase.  In  August,  1842,  Carr  filed 
his  petition  under  the  Bankrupt  Act,  and  was  declared  a 
bankrupt  by  the  District  Court  of  the  United  States  in  Octo- 
ber following,  shortly  after  which  time  French  moved  upon 
the  land  in  question,  and  has  remained  in  possession  ever 
since ;  Carr,  about  the  same  time,  taking  possession  of  the 
house  and  lots  in  Elgin,  which  under  the  agreement  made  in 
July,  Carr  was  to  take  as  a  part  of  the  purchase  money. 
French,  a  few  days  before  the  trial,  admitted  that  he  had 
re-purchased  from  Carr  and  owed  him  the  whole  claim, 
deducting  the  price  for  the  house  and  lots  in  Elgin,  and  that 
he  did  not  object  paying  because  he  did  not  owe  Carr,  but 
because  he  was  afraid  of  his  (Carr's)  creditors,  and  his  asr 
assignee  in  bankruptcy. 
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The  evidence  leaves  it  somewiiat  doubtful  as  to  the  par- 
ticular time  when  the  last  sale  to  French  was  made,  but  as 
the  Court  had  given  an  instruction  that  Carr  was  not  entitled 
to  recover,  if  the  sale  had  not  taken  place  before  he  was 
declared  a  bankrupt,  the  jury  must  have  found  that  it  was 
made  after  such  declaration,  which  finding  the  facts  of  the 
case  sufiiciently  justify. 

The  Court  is  now  called  upon  to  decide  whether  the  ver- 
dict in  favor  of  plaintifi'  is  warranted  by  the  law  arising  upon 
the  facts  in  the  case.  The  proper  solution  of  the  question 
depends  upon  the  nature  of  the  claim  of  Carr  to  said  im- 
provements before  he  sold  them  to  French,  and  whether  it 
was  one  of  which  the  law  takes  notice,  and  which,  by  the 
decree  of  bankruptcy,  passed  to  his  assignee.  By  the  third 
section  of  the  Bankrupt  Law,  approved  Aug.  19,  1841,  it  is 
provided,  "  that  all  the  property,  and  rights  of  property,  of 
every  name  and  nature,  and  whether  real,  personal  or  mixed, 
of  every  bankrupt,  except  as  hereinafter  provided,  who  shall, 
by  a  decree  of  the  proper  Court,  be  declared  to  be  a  bank- 
rupt within  this  Act,  shall,  by  mere  operation  of  law,  ipso 
facto,  from  the  time  of  such  decree,  be  deemed  to  be  divested 
out  of  such  bankrupt,  without  any  other  act,  assignment  or 
other  conveyance,  and  the  same  shall  be  vested  by  force  of 
such  decree  in  such  assignee  as  shall  be  appointed,"  &c. 

This  language  is  sufiiciently  comprehensive  to  embrace 
the  most  minute  and  temporary  interest  in  property,  and  if, 
on  examination,  it  should  appear  that  Carr  had  any  right  of 
property  in  the  improvements  so  made  by  him  on  the  pubhc 
land,  he  has  certainly  lost  his  right  of  disposal  over  the  same 
by  being  declared  a  bankrupt,  and  cannot  succeed  in  his 
action.  In  determining  this  question,  this  Court  must  be 
guided  by  the  legislation,  which,  from  time  to  time,  has  been 
had  on  the  subject  of  improvements  on  public  land,  and  its 
former  decisions,  made  with  reference  to  such  legislation. 
What  the  Legislature  in  their  sovereign  capacity  have  de- 
clared to  be  property,  the  Courts  of  Illinois  are  bound  to 
consider  as  such. 

By  a  law  passed  February  15,  1831,  contracts  made  for 
improvements  on  lands  owned   by   the   Government  of  the 
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United  States,  were  declared  to  be  valid  and  binding.  The 
Supreme  Court  having  decided  under  this  law,  Hutson  v. 
Overturf,  1  Scam.  171,  that  it  did  not  apply  to  contracts 
made  after  one  of  the  parties  had  actually  purchased  the 
land,  and  that,  in  such  a  case,  a  promise  to  pay  for  improve- 
ments was  not  supported  by  a  sufiicient  consideration.  The 
Legislature  not  long  after  enacted,  that  the  said  first  law 
should  hereafter  be  co  ^strued  to  apjjly,  as  well  to  contracts 
made  subsequent,  as  to  those  made  previous  to  the  purchase 
of  public  land  from  the  U.  S.  Government.     Laws  of  1839. 

By  various  other  enactments,  (see  laws  of  1887  and  1839,) 
the  possession  of  persons  settled  on  unsold  lands  of  the 
United  States,  is  recognized  as  furnishing  sufficient  title  to 
commence  and  defend  actions  of  trespass,  trespass  quare 
clausum  fregit^  forcible  entry  and  detainer,  and  ejectnjent, 
in  all  cases  where  the  United  States,  or  persons  claiming 
under  them,  are  not  parties.  While  this  Court  has  repeatedly 
decided,  that  no  settler  acquires  a  right,  either  to  the  land, 
or  the  improvements,  which  he  chooses  to  make  upon  it,  as 
against  the  United  States  and  their  grantees,  (see  case  of 
Blair  v.  Worley,  1  Scam.  179 ;  Cook  v.  Foster^  decided  at 
this  term  ;)  it  has  not  failed  to  conform  to  the  express  enact- 
ment of  the  Legislature  on  this  subject,  and  has  regarded 
the  labor  of  the  actual  settler  in  improving  the  public  do- 
main, and  the  capital  expended  in  such  a  meritorious  pursuit, 
as  being  capable  of  forming  the  subject  matter  of  a  variety 
of  contracts  and  dealings  between  citizen  and  citizen. 

In  Turney  v.  Saunders^  4  Scam.  531,  it  was  decided  that 
a  mechanic  had  a  lien  on  buildings  erected  by  him  for  an 
occupant  of  Government  land,  under  the  I7tli  section  of  the 
Mechanic's  Lien  law,  passed  in  1839,  which  provides,  that 
any  person  who  has  an  estate  in  the  premises,  though  less 
than  a  fee  simple,  shall  be  considered  as  the  owner,  within 
the  meaning  of  this  Act.  The  question  was  there  directly 
decided,  that  improvements  on  public  land  are  an  estate. 
The  Court  in  that  case  says :  "  The  Legislature  has  wisely 
seen  fit  to  pass  a  variety  of  Acts,  recognizing  and  affecting 
the  interest  in  these  possessions.  The  General  Government 
still  retains  the  title  to  a  great  portion  of  the  land,  on  which 
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are  permanent  improvements  of  great  intrinsic  value,  and 
hence  the  necessity  of  '  passing  laws  adapted  to  property 
thns  peculiarly  situated.  These  improvements  are  treated 
thoughout  by  the  Legislature  as  the  property  of  individuals, 
and  as  such  they  are  subject  to  the  control  and  disposition 
of  the  law,  so  far  as  the  occupant  is  concerned,  as  much  as 
if  he  owned  the  fee,  except  however,  that  no  disposition 
can  be  made  of  them,  so  as  to  affect  in  any  way  a  title  de- 
rived from  the  United  States,  in  opposition  to  which,  the 
estate  of  the  occupant  vanishes." 

The  principles  laid  down  in  that  case  apply  with  all  their 
force  to  the  present  case.  Carr,  before  he  was  declared  a 
bankrupt,  could  have  sold  his  claim,  and  enforced  payment 
of  the  purchase  money  by  law ;  he  could,  if  in  possession, 
have  successful!}'  defended  his  title  against  the  world,  ex- 
cept the  United  States,  and  their  grantees.  Under  these 
circumstances,  we  cannot  permit  to  have  it  said  that  he  had 
no  property  or  right  of  property  in  these  improvements.  In 
this  very  case,  Carr,  while  he  applied  for  his  discharge  under 
the  Bankrupt  Act,  had  a  negotiation  pending  for  the  sale  of 
his  claim,  securing  to  him  ^500.00  or  $600.00.  His  interest, 
it  is  true,  was  capable  of  being  defeated  by  act  of  Govern- 
ment, or  by  purchase  from  the  same;  but,  until  such  defeas-' 
ance,  it  existed,  and  was  of  a  substantial,  tangible  and  bene- 
ficial character.  It  necessarily  passed  to  liis  assignee,  and 
the  subsequent  sale  to  French  being  made  when  Carr's  title 
Tvas  gone,  the  promise  of  French  to  pay  the  purchase  money 
was  wholly  without  consideration,  and  the  plaintiff'  not  enti- 
tled to  recover. 

It  is  unnecessary  to  examine  into  the  other  features  of  the 
case,  as  judgment  must  be  reversed  and  a  new  trial  granted, 
for  the  reason  that  the  verdict  was  against  law.  Judgment 
is  reversed  at  the  cost  of  the  appellee,  and  cause  remanded 
and  a  venire  de  novo  ordered.* 

Judgment  reversed. 


♦After  the  decision  of  this  case,  the  counsel  for  the  appellee  filed  a  petition  for  a  re- 
heariog,  which  was  denied. 
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William  Reddick,  SheriiF  of  La  Salle  county,  plaintiff  in 
error,  v.  The  Administkatoks  of  Joseph  Cloud,  de- 
ceased, defendants  in  error. 

Error  to  La  Salle. 

The  officers  interested  in  a  fee  b'U,  delivered  as  an  execution  against  the 
defendant,  have  a  right  to  control  it.  The  sheriff  is  liable  to  their  orders, 
except  in  relation  to  his  own  fees,  as  mueh  as  he  is  to  the  orders  of  the 
plaintiff  in  execution,  in  relation  to  it.  But  not  so  in  relation  to  the  ex- 
ecution ;  that  is  the  plaintiff's  process,  and  he  has  the  exclusive  control 
of  it.  He  is  liable,  in  the  first  instance,  to  the  officers  for  their  own  costs, 
and  is  entitled  to  recover  them  of  the  defendant  to  reimburse  himself. 
But  if  the  costs  are  collected,  and  the  plaintiff  has  not  already  paid  the 
officers  their  respective  fees,  they  may  compel  the  sheriff  to  pay  over  to 
them.  This  remedy  extends,  as  well  to  the  eost  bill  of  the  plaintiff,  as  to 
the  fee  bill  against  the  defendant,  or  a  fee  bill  against  the  plaintiff,     (a) 

If  a  plaintiff"  has  not  paid  his  own  costs  to  the  officers,  they  are  not  delayed 
in  their  remedy  therefor,  nor  compelled  to  wait  until  he  is  able  or  pleases 
to  collect  them  of    the  defendant.     They  can  proceed  by  fee  bill  or  suit. 

If  a  levy  be  made  in  the  life  of  the  execution  or  fee  bill,  the  officer  may 
sell  the  property  after  the  return  day.  No  new  writ  or  fee  bill  is  neces- 
sary for  that  purpose.  A  venditioni  exponas  is  not  intended  to  empower, 
or  as  an  authority  for  the  officer  to  sell,  but  rather  to  compel  him  to  do 
his  duty  by  selling. 

The  plaintiff  in  an  execution  has  no  right  of  control  over  the  fee  bill  against 
the  defendant ;  that  belongs  to  the  officers. 

The  Constitution  provides,  that  all  "  process,  writs  and  other  proceedings  " 
shall  run  in  the  name  of  "  The  People  of  the  State  of  Illions."  A  fee 
bill  to  be  delivered  as  an  execution  falls  under  the  terms,  "  process," 
"  writ,"  and  should  run  in  the  name  of  "  The  People  of  the  State  of  Illi- 
nois," just  as  executions  do,  and  should  contain  a  mandate  to  the  sheriff 
to  levy  the  amount  of  the  costs  of  the  estate  of  the  person  against  whom 
it  is  issued. 

Motion  for  a  rule  on  the  sheriff  of  La  Salle  county  to 
show  cause  why  he  should  not  return  a  certain  execution 
and  fee  bill,  made  in  the  La  Salle  Circuit  Court,  after  due 
notice,  and  heard  before  the  Hon.  John  D.  Caton,  at  the  No- 
vember term  1845.  The  Court,  at  the  hearing,  ordered  the 
sheriff  to  return  them  instanter^  from  which  decision  he  ap- 
peals to  this  Court. 

H.  G.  Cotton  (&  E.  S.  Leland,  for  the  plaintiff  in  error. 

1.     Execution  of  a  judgment  is  enforced  by  the  party,  who 

(o)    Newkirkv.  Chapron,  17  111.  B.  344,  Wickliffe  v.  Robinson,  18  111.  R.  145;NeaIv. 
Blauchard,  32  111.  R.  503 ;  Eads  v.  Couse,  35  111.  R.  334. 
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has  obtained  the  judgment,  suing  out  a  certain  writ,  founded 
upon  and  suitable  to  the  action  in  which  the  judgment  has 
been  given,  and  directed  to  the  sheriff  of  the  proper  county, 
which  writ  is  supposed  to  be  granted  at  the  request  of  the 
party  entitled  thereto,  for  the  purpose  of  affording  him  satis- 
faction of  the  judgment  so  obtained  by  him.  1  Sellon's  Pr. 
541. 

The  plaintiff  has  full  control  of  his  execution.  Gale's 
Stat.  535,  §  30.  He  may  sue  out  an  execution  within  a  year 
and  a  day  by  an  attorney  other  than  the  attorney  of  record. 
Thorp  V.  Fowler^  5  Cowen,  446.  The  attorney  as  well  as 
the  sheriff  are  subject  to  the  instructions  of  the  plaintiff.  But, 
if  the  plaintiff's  instructions  will  produce  a  great  sacrifice 
of  property,  the  sheriff  may  exercise  a  proper  discretion  and 
postpone  the  sale. 

There  is  no  adjudged  case  giving  to  the  clerk  a  lien  upon 
the  judgment  for  his  fees ;  and  we  have  no  statute  ex- 
pressly creating  such  lien.  The  statute  has  provided  a  clerk 
with  the  means  of  obtaiidng  ample  security.  Gale's  Stat. 
195.  The  presumption  of  the  law  is,  that  the  pra'ties  ad- 
vance the  fees  as  the  suit  progresses.  Watson  v,  Depeys- 
ter,  1  Gaines,  66. 

If  the  clerk  is  bound  to  perform  services,  when  his  fees 
are  not  advanced,  as  seems  to  be  intimated  in  the  case  of 
an  attorney  in  the  case  of  Castro  v.  Bennett^  2  Johns.  296, 
the  Legislature  has  endeavored  to  provide  a  summary  way 
of  collecting  them  by  fee  bill.  Gale's  Stat.  300,  §  8.  But 
this  statute  only  authorized  the  clerk  to  issue  his  fee  bill 
against  the  party  in  whose  favor  tlie  service  was  rendered. 

The  Act  of  1843  is  subsequent  to  the  issuing  of  the  execu- 
tion in  this  case,  and  that  Act  only  requires  the  new  clerk  to 
issue  his  fee  bill  or  execution  upon  the  request  of  his  prede- 
cessor or  legal  representative  for  fees  belonging  to  the  old 
clerk.  Laws  of  1843,  68.  Giving  this  statute  the  broadest 
interpretation,  it  can  only  authorize  an  execution  upon  a 
judgment  for  costs,  at  the  instance  of  a  former  clerk. 

It  is  presumed  the  Legislature  did  not  intend  to  provide 
a  new  process,  or  extend  the  remedy  for  this  particular  case.; 
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but  that  fee  bill  or  execution  are  used  as   sjnonyraons  terms, 
as  a  fee  bill  has  the  force  and  effect  of  an  execution. 

If  tlie  lien,  which  is  given  to  an  attorney  by  the  English 
law,  be  extended  to  clerks  in  this  State,  still  a  clerk  would 
have  no  authority  to  issue,  control,  or  compel  a  return  of  an 
execution  upon  a  judgment  rendered  lor  damages  as  well  as 
costs  ;  he  is  a  mere  officer  of  the  Court,  and  takes  no  charge 
of  the  rights  or  interests  of  either  party.  But  an  attorney  is 
placed  in  the  stead  of  the  part}^,  to  manage  his  matters  of  law. 
3  Bl.  Com.  25.  The  attorney's  authority  determines  M'ith 
the  judgment,  or  at  least  with  the  issuing  execution  within  a 
year  and  a  day  thereafter.  Jachson  v,  JBartlett,  8  Johns. 
281. 

Settlement  of  costs  by  a  party  in  the  suit,  in  whose  favor 
they  are  awarded,  with  the  opposite  party,  made  hona  fide,,  is 
valid,  if  made  without  notice  from  the  attorney  of  any  claim 
or  lien.  The  Peojple  v.  Hardenburgh^  8  Johns.  259  ;  4  Term 
R  124. 

2.  Costs  of  the  prevailing  party  shall  be  included  in 
the  judgment.  Gale's  Stat.  534,  §  25.  The  27th  section 
renders  it  unnecessary  to  insert  in  the  judgment  the  costs 
of  the  prevailing  party  ;  but  the  fee  book  of  the  clerk  shall  be 
taken  and  deemed  a  part  of  the  record,  &c. 

Taxing  costs  is  a  judicial  act.  Miller  v.  Adams,  4  Scam. 
195.  The  taxing  officer  must  determine  the  amount  the 
plaintiff  is  entitled  to  recover  beyond  the  verdict  of  the  jury, 
for  his  costs  of  increase.  He  must  determine  what  fees 
the  officers  are  entitled  to  for  services,  the  amount  of  fees 
for  each  ibr  travel  and  attendance ;  and  in  some  cases 
may  tax  interest  with  the  costs.  FcLvlie  v.  Laivson,  5  Cowen, 
424.  Before  the  costs  can  become  a  part  of  the  judgment, 
they  must  be  taxed  by  the  Judge ;  2  Dunlap's  Pr.  735 ;  3 
Chit.  Gen.  Pr.  602  ;  or  taxed  and  subscribed  by  the  clerk ; 
Gale's  Stat.  198,  §  21,  and  the  bill  entered  in  the  fee  book, 
Gale's  Stat.  53J,  §  25,  and  the  amount  inserted  in  the  docket 
book.  Gale's  Stat.  534,  §  27.  The  Acts  concerning  costs, 
fees,  and  practice,  were  all  passed  by  the  same  Legislature, 
and  effect  must  be  given  to  them  all  unless  one  is  inconsis- 
tent with  the  other. 
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The  statute  has  given  jurisdiction  to  the  clerk  to  tax  costs  ; 
in  relation  to  which  the  Court  originally  has  nothing  to  do. 
Miller  V.  Adams,  4  Scam.  195.  The  question  of  costs,  in. 
this  case,  never  having  been  brought  before  the  Circuit 
Court  by  appeal,  it  has  no  power  to  order  any  amendments 
or  supply  any  omissions. 

No  costs  having  been  legally  awarded  to  the  plaintiif,  so 
much  of  the  execution  as  requires  the  collection  thereof,  is 
irregular  and  void. 

3.  There  is  no  judgment  in  trespass  upon  which  the  exe- 
cution is  grounded.  The  execution  was  issued  without 
authority,  and  is  irregular,  and  the  sheriff  is  not  bound  to 
act  under  it. 

The  process  by  which  remedy  is  obtained,  is  as  immuta- 
ble as  the  common  \qm.  The  process  is  a  part  of  the  com- 
mon law,  and  is  considered  in  the  light  of  the  remedy  itself. 

The  execution  must  follow  the  judgment,  and  be  warranted 
by  it.  2  Dunl.  Pr.  768 ;  2  Saund.  72,  i.  It  should  specify 
the  nature  of  the  action  and  the  judgment  recovered,  1  Sel- 
lon's  Pr.  543,  and  so  are  the  forms. 

4.  The  costs  in  the  fee  bill  against  the  defendant  have 
not  been  taxed,  and  there  is  no  order  or  judgment  of  the  Court 
against  the  defendant  for  the  amount, 

5.  All  process,  writs,  and  other  proceedings  shall  run  in 
the  name  of  "  The  people  of  the  State  of  Illinois."  Const. 
Art.  4,  §  7. 

A  fee  bill  is  a  process  or  a  proceeding  in  the  nature  of  an 
execution,  and  within  the  meaning  of  the  Constitution. 

In  this  State,  a  process  cannot  run  in  the  name  of  an  indi- 
vidual. It  is  not  the  process  of  an  individual,  but  of  the 
people,  from  whom  all  power  emanates. 

The  fee  bill  should  be  directed  to  the  sheriff  to  execute. 

W.  JR.  Maclay,  for  the  defendants  in  error. 
1.     The  sheriff' is  bound  to  return   all  executions  in  ninety 
days  after  their  date.     Gale's  Stat.  390,  §  6  ;  R.  L.   301,  §  8. 
If  the  sheriff  shall  neglect  or  refuse  to   make   return  of 
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any  execution  to  him  directed  and  delivered,  the  party  su- 
ing out  said  execution,  may  apply  to  the  next  Circuit  Court 
for  relief.     Gale's  Stat.  535,  §  30 ;  R.  L.  419,  §  44. 

2.  The  costs  of  the  prevailing  party  shall  be  included  in 
the  judgment.  Gale's  Stat.  534,  §  25  ;  K.  L.  418,  §  40.  If 
the  costs  of  the  prevailing  party  have  not  been  paid  as  the 
suit  progressed,  the  officers  performing  the  services  became 
parties  interested  in  the  judgment  to  the  amount  of  their 
fees,  and  the  money,  when  collected,  must  be  paid  to  whom 
the  same  of  right  belongs,  and  to  no  other  person.  Laws 
1842-3,  68. 

3.  The  clerks  of  the  several  Circuit  Courts  of  this  State 
are  required  to  ascertain  the  amount  of  costs  in  each  suit, 
and  when  so  ascertained,  the  costs  of  the  prevailing  party 
is  included  and  made  a  part  of  the  judgment.  Gale's  Stat. 
534,  §  25,  R.  L.  418,  §  40.  '        , 

4.  It  shall  be  lawful  for  any  party  in  whose  favor  any 
judgment  may  be  obtained,  to  have  execution  in  the  usual 
form,  &c.     R.  L.  301,  §  5. 

5.  The  clerk  of  any  Court  of  this  State  is  the  officer 
whose  duty  it  is  to  tax,  and  subscribe  all  bills  pf  costs 
arising  in  any  cause  or  proceeding  instituted  in  the  Court  of 
which  he  is  clerk,  agreeably  to  the  fees  for  the  time  being 
allowed  by  law.     Gale's  Stat.  198,  §  21 ;  E.  L.  128,  §  22. 

6.  It  shall  be  lawful  for  the  clerk  to  make  out  and  tax  a 
bill  of  costs  against  the  party  adjudged  to  pay  the  same,  and 
certify  the  same  under  the  seal  of  the  Court,  which  being 
delivered  to  the  sheriff,  he  shall  levy  the  same  upon  the 
goods  and  chatties,  lands  and  tenements,  of  the  person  so 
chargeable,  and  proceed  in  all  things  as  on  a  writ  oi  fieri 
facias.     Gale's  Stat.  199,  §  23 ;  lb.  300,  §  8. 

The  Opinion  of  the  Court  was  delivered  b}^ 

ScATES,  J.  The  administrators  upon  due  notice,  entered 
their  motion  at  the  November  Term  1845,  for  a  rule  upon 
the  plaintiff,  as  sheriff  of  La  Salle  county,  to  show  cause 
why  he  should  not  return  a  certain  execution  and  fee  bill 
issued  upon  a  judgment,  and  for  the  defendant's  costs,  in  a 
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case  where  Conrad  Seabaugh  and  William  H.  Morrison,  sur- 
viving partners  of  John  G.  Brown,  deceased,  for  the  iise  of  John 
Sutherland,  were  plaintiffs,  and  Nathan  Eells  was  defendant. 
Upon  the  hearing,  the  Court  ordered  the  sheriff  to  return 
the  execution  and  fee  bill  instanfer,  from  which  the  sheriff 
appealed,  and  has  assigned  this  order  for  error. 

The  following  are  the  material  facts,  upon  which  this  ques- 
tion arises.  Cloud  was  clerk  of  the  Circuit  Court  of  that 
county  from  1832,  until  his  death  in  1842.  During  that  time 
Seabaugh  recovered  a  judgment  against  Eells  for  $112.82 
damages,  and  his  -costs,  which  ,  were  taxed  at  $11.25. 
The  defendant's  costs  were  also  taxed  at  $7.50.  On  the  30th 
of  June,  1841,  an  execution  was  issued  for  the  damages  and 
costs,  and  together  with  a  bill  of  plaintiff's  costs,  delivered 
to  the  sheriff  on  the  5th  day  of  July.  On  the  same  day,  a  fee 
bill  was  issued  against  the  defendant  for  his  costs,  and  also 
delivered  to  the  sheriff  on  tha  5th  day  of  July.  The  exe- 
cution and  fee  bill  were  levied  in  their  lifetime  upon  the  de- 
fendant's land,  which  was  offered  for  sale  at  three  different 
times,  and  would  not  sell  for  want  of  bidders.  Thereupon, 
the  beneficial  plaintiff  in  the  execution  directed  the  sheriff 
to  hold  the  execution  and  not  return  it,  and  to  offer  the  land 
again,  until  further  directed.  These  are  all  the  facts  that  I 
deem  at  all  important  in  the  affidavit  in  support  of  the  mo- 
tion, and  in  the  sheriff's  return. 

It  is  true  the  sheriff  has  returned  other  reasons,  and 
objections  to  the  rule  nisi,  why  he  should  not  be  required  to 
return  the  execution  and  fee  bill,  but  I  can  see  no  force  or 
validity  in  them.  These  are,  that  the  plaintiff's  bill  of  costs 
and  the  fee  bill  do  not  appear  to'^have  been  taken  or  ascer- 
tained by  the  clerk  or  Court,  or  in  any  other  way,  than  by 
entering  them  in  the  fee  book;  that  they  were  never  entered 
in  the  judgment  docket ;  and  that  the  fee  bill  is  not  directed 
"in  the  name  of  the  people  of  the  State  of  Illinois," 
nor  does  it  direct  him  to  make  the  amount  thereof,  of  the 
goods  and  chattels  of  the  defendant.  Whatever  force  and 
Bolidity  these  objections  might  have  in  an  action  against  the 
sheriff   for   failing  to  levy  and  collect  the  amount,  we  are 
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not  called  upon  to  determine ;  but  it  is  certainly  no  answer 
to  a  rule  to  return  them.  If  thej  be  detective,  so  nuich 
greater  the  necessity  of  their  return,  that  they  may  be  per-' 
fected,  or  better  issued.  It  is  true,  that  the  officers  are  not 
bound  to  execute  void  process ;  but  if  it  be  not  void  upon  its 
face,  it  is  a  critical  supervision  on  their  part  to  judp;e  it,  and 
should  be  sparingly  exercised,  as  they  do  so  at  their  peril. 
Whether  void  or  voidable  they  should  not  retain  it,  when  it 
should  be  returned. 

The  clerk,  by  our  statute,  is  required  to  tax  the  bills  of 
costs  in  each  case.  R.  L.  249,  §  26;  418,  §  40.  He  is  re- 
quired to  keep  a  fee  book  in  which  he  shall  enter  all  costs 
taxed,  and  said  book  is  made  a  public  record.  lb.  249, 
§  28.  A  copy  of  the  bill  of  a  party  who  succeeded,  shall 
go  out  with  the  execution.  R.  L.  250,  §  34 ;  418,  §  40.  It 
is  further  made  the  duty  of  the  clerk,  whenever  required 
by  any  officer  of  the  Court  interested,  to  make  out  a  copy 
or  transcript  of  such  bill  of  costs,  and  deliver  the  same  to 
the  sheriff,  or  constable,  which  fee  bill,  so  issued,  shall  have 
the  force  and  eifect  of  an  execution,  and  be  collected  in  the 
same  manner.  R.  L.  249,  §  28.  The  costs  of  the  prevailing 
party  shall  be  included  in  the  judgment.  lb.  418,  §  40. 
But  it  is  not  necessary  to  insert  them  in  the  amount,  in  any 
other  way,  than  by  recording  them  in  the  fee  book.  lb.  419, 
§42. 

These  are  the  several  provisions  in  relation  to  this  subject. 
There  can  be  no  doubt  of  the  right  of  the  officers  interested 
in  the  fee  bill  delivered,  as  an  execution  against  the  defend- 
ant to  control  it.  And  the  sheriff  is  liable  to  their  orders, 
except  in  relation  to  his  (^wn  fees,  as  much  as  he  is  to  the 
orders  of  the  plaintiff  in  execution,  in  relation  to  it.  But 
not  so  in  relation  to  the  execution.  That  is  the  plaintiflP's 
process ;  the  officers  have  no  right  to  control  it.  The  plain- 
tiffs may  forgive  the  debt  and  costs,  if  they  choose,  and  the 
officers  have  no  right  to  interfere.  The  plaintiff's  are  liable 
in  the  first  instance  to  the  officers  for  their  own  costs,  and 
are  entitled  to  recover  them  of  the  defendant  to  reimburse 
themselves.     But  when  the  costs  are  collected,  if  the  officers 
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have  not  been  paid  their*  costs  by  the  plaintiffs,  they  may 
compel  the  sheriff  to  pay  over  to  them  their  respective  shares. 
•R.  L.  249,  §  29;  516,  §  15.  And  this  remedy  would  extend 
as  well  to  the  cost  bill  ot'  plaintiffs,  as  to  the  fee  bill  against 
the  defendant,  or  a  fee  bill  issued  against  the  plaintiffs.  For 
a  fee  bill  may  doubtless  go  out  against  the  plaintiffs  for  the 
costs  due  from  them,  as  well  as  the  defendant.  For  if  the 
plaintiffs  have  not  paid  their  own  costs  to  the  officers,  they 
are  not  delayed  in  their  remedy  against  the  plaintiffs  there- 
for ;  nor  compellable  to  wait  until  the  plaintiffs  are  able,  or 
please  to  collect  them  of  the  defendant.  They  may  proceed 
by  fee  bills,  or  suit.  But  for  this  purpose  it  is  not  necessary 
for  them,  nor  are  they  entitled  to  have  the  cost  bill  returned, 
for  the  sheriff  is  required  to  deliver  that  to  the  defendant, 
when  he  pays  the  plaintiffs  their  costs.  Such  bill  of 
costs  should  also  accompany  the  fee  bill  delivered  to  be 
levied  as  an  execution,  in  order  that  it  might  be  delivered 
in  like  manner,  as  the  sheriff  in  such  case  must  make  his 
return  upon  the  fee  bill,  as  upon  an  execution. 

Under  this  view  of  the  case,  it  would  be  extremely  incon- 
venient to  allow  each  and  every  one  interested  in  the  costs, 
to  take  control  of  the  plaintiff's  process,  by  which  their  satis- 
faction might  be  hazarded  or  lost,  or  great  delay  and  expense 
incurred.  If  a  levy  be  made  in  the  life  of  the  execution  or 
fee  bill,  the  officer  may  sell  the  property  after  the  return 
day.  ]^o  new  writ  or  fee  bill  is  necesary  for  that  purpose. 
A  venditioni  exponas  is  not  intended  to  empower,  or  as  an 
authority  for  the  officer  to  sell,  but  rather  to  compell  him  to 
do  his  duty  by  selling.  Phillips  v.  Da?ia,  3  Scam.  557. 
Although  the  law  has  fixed  a  return  day  for  the  execution 
and  fee  bill,  and  required  it  to  be  made  under  an  imposed 
hability,  yet  at  the  instance,  or  with  the  consent  of  the 
party  in  interest,  he  may  retain  the  same,  in  order  to  indorse 
upon  them  the  amount  made  by  the  sale  of  the  property 
levied  on.  If  the  officers  can  control  this  writ,  the  plain- 
tiffs might  be  compelled  to  sue  out  another,  and  so  accumulate 
costs,  and  occasion  delay.  They  have  no  such  right  or 
control   over  the  execution,  against  the    consent  and  direc- 
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tions  of  the  plaintiffs.  Their  remedy  is  other  and  different, 
for  the  fees  due  from  the  plaintiffs.  But  over  the  fee  bill 
against  the  defendant,  they  have  such  right  and  control. 
The  plaintiffs  have  nothing  to  do  with  that. 

While  I  hold  that  the  objection  urged  by  the  sheriff,  as  a 
reason  for  not  returning  the  fee  bill,  that  it  is  not  directed  in 
the  name  of  the  People  of  the  State  of  Illinois,  is  no  answer 
to  the  rule  to  show  cause  why  he  has  not  returned  it,  yet, 
for  the  sake  of  a  legal  and  correct  and  uniform  practice 
under  our  statute,  giving  to  such  fee  bills  the  force  and 
effect  of  executions,  it  may  not  be  amiss  to  notice  the  merits 
of  the  objection.  The  Constitution  has  provided,  that  all 
"process,  writs  and  other  proceedings,"  shall  run  in  the  name 
of  "  The  people  of  the  State  of  Ilhnois."  Art.  4,  §  7.  A  fee 
bill  delivered  to  be  levied  as  an  execution  falls  under  the 
terms,  "  process,"  "  writ,"  and  should  run  in  the  name  of 
the  "People  of  the  State  of  Illinois,"  just  as  executions  do; 
and  should  contain  a  mandate  to  the  sheriff,  to  levy  the 
amount  of  the  costs  of  the  estate  of  the  person  against 
whom  it  is  issued.  The  law  has  not  directed  that  they  should 
run  in  any  other  way,  but  has  simply  declared,  that  a  copy 
or  transcript  from  the  fee  book  shall  have  the  force  and  effect 
of  an  execution.  It  was  unnecessary  to  direct  what  had 
already  been  done  by  the  Constitution.  If  it  had  provided 
otherwise,  it  would  have  been  repugnant  and  void. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  order- 
ing the  sheriff  to  return  the  execution,  under  the  circum- 
stances and  upon  the  facts  presented  in  the  record.  The 
order  will,  therefore,  be  reversed,  and  the  cause  remanded, 
with  directions  to  order  a  return  of  the  fee  bill  issued  against 
the  defendant. 

Order  reversed. 

(o)  See  Shadley  V.  People,  17  111.  R.  252,  and  note. 
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William   F.   DeWolf   et  al.,  plaintiffs  in  error,  v.  Geoege 
W.  Long,  defendant  in  error. 

Error  to  Madison. 

A  party  intending  te  rely  upon  a  tender,  must  lieep  his  tender  good  by 
bringing  tlie  mone}''  into  Court.  Tliis  is  as  indispensable  in  Courts  of 
Chancery  as  in  Courts  of  Law. 

A  decree  that  money  should  be  paid  to  "  tlie  owners  of  the  judgment,"  with- 
out determining  who  those  owners  are,  is  objectionable. 

When  a  cause  stands  upon  bill  and  answer,  the  complainant  admits  that  all 
that  is  stated  in  the  answer  is  true,  whether  it  be  responsive  to  the  bill  or 
not. 

When  a  matter  is  neither  admitted  or  denied  by  an  answer,  it  must  be  sub- 
stantiated by  proof  It  is  not  true,  in  proceedings  in  Chancery,  that  that 
which  is  not  expressly  denied  is  to  be  taken  as  true.  By  virtue  of  the 
statute,  if  the  defendant  refuses  to  appear  and  answer,  or  refuses  to  an- 
swer further  when  his  first  answer  is  adjudged  insufficient,  the  bill  may 
be  taken  'pro  confesso.  (a) 

■  Bill  in  Chancery  for  an  injunction,  &c.,  in  the  Madison 
Circuit  Court,  filed  by  the  defendant  in  error  against  the 
plaintiffs  in  error.  The  cause  was  heard  at  the  May  term 
1843,  when,  among  other  things,  a  decree  was  rendered, 
making  the  injunction,  previously  granted,  perpetual. 

The  substance  of  the  bill,  answer  and  decree  is  stated  by 
the'Court. 

t/i   W.  CJiickering,  for  the  plaintiffs  in  error. 

E.  Keating,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  bill  in  this  case  states  that  the  Bank  of  Illi- 
nois, on  the  30th  of  Septembel-,  1842,  recovered  a  judgment  in 
the  Circuit  Court  of  Madison  County,  against  the  complainant 
and  two  others  for  the  sum  of  $385.50  and  costs,  on  a  note 
payable  to  the  Bank,  when  the- judgment  should  have  been 
$364.40,  on  which  judgment  the  Bank  caused  an  execution 
to  be  issued  on  the  28th  day  of  October,  1842,  which  w^as 
delivered  to  the  sheriff  on  the  29th  day  of  the  same  month ; 
and  that  on  the  16th  day  of  December  following,  the  com- 
plainant tendered  to  the  sheriff  in  notes  of  the  said  Bank, 
the  sum  of  $380  and  $15  in  specie,  and  demanded  a  receipt 
from  the  sheriff  for  the  same,  but  that  he  refused  to  receive 

(a)  Wilson  v.  Kinney,  14  111.  R.  28;  Trenchard  v.  Warner,  18  HI.  R.  144;  Morgan  v. 
Herrick,21  111.  R.  500;  Dooly  v.  Stipp,  26  111.  R.  89  ;  Mason  v.  McGirr,  28  111.  R.  324;  Nel- 
son V.  Pinegar,  SO  111.  R.  480. 
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said  notes  on  the  execution,  and  informed  complainant  that 
the  judgment  had  been  assigned  by  the  Bank  to  the  present 
phiintiffs  in  error,  who  had  directed  him  to  receive  nothing 
but  specie  on  the  execution. 

The  bill  further  states,  that  the  complainant  has  ever  been 
ready  and  willing,  and  still  is  ready  and  willing  to  pay  the 
amount  of  said  judgment  and  interest  in  the  bills  of  the 
Bank  and  the  amount  of  the  costs  in  specie,  "and  now  offers 
to  bring  into  Court  the  said  sum  of  three  hundred  and 
eighty  dollars  of  said  bills  and  fifteen  dollars  in  specie,  for 
the  acceptance  of  said  sheriff  or  owners  of  said  judgment.'" 
The  bill  further  states,  that  the  sheriff  has  levied  the  exe- 
cution on  real  estate  in  the  county  of  Madison,  and  threat- 
ens to  sell  the  same,  and  prays  that  the  defendants  answer 
under  oath  and  for  an  injunction. 

Chickering  and  DeWolf  answer  and  admit  the  rendition 
and  assignment  of  the  judgment,  and  the  issuing  and  levy  of 
the  execution  as  stated  in  the  bill.  Thej^  further  answer 
that  they  have  no  knowledge  "that  the  said  complainants 
tendered  at  any  time  to  the  sheriff  the  sum  of  $380  in  bills 
of  the  said  Bank,  and  fifteen  dollars  in  specie.  The  answer 
further  states,  that  soon  after  the  said  assignment,  the  de- 
fendant, Chickering,  notified  the  complainant  and  H.  Loomis 
of  the  said  assignment,  and  that  the  property  in  said  judg- 
ment was  in  the  defendants  below,  and  that  payment  thereof 
must  be  made  to  them;  that  the  said  assignment  was  made 
for  a  full  and  adequate  consideration.  None  of  the  other 
defendants  answered,  nor  was  the  bill  ever  taken  as  con- 
fessed as  to  them. 

No  i-eplication  was  filed,  and  the  case  was  heard  on  bill 
and  answer,  and  a  decree  was  entered  making  the  injunction, 
which  had  been  previously  awarded  by  the  master  according 
to  the  prayer  of  the  bill,  perpetual;  "and  that  the  owners 
of  the  said  judgment  receive  the  amount  in  said  bill  alleged, 
to  be  tendered  in  bills  or  bank  notes  of  the  President,  Direc- 
tors and  Company  of  the  Bank  of  Illinois,  in  full  satisfaction 
of  said  judgment,  &c."  To  reverse  this  decree,  a  writ  of 
error  is  prosecuted. 

Admitting  the  sufiiciency  of  the  tender  made  to  the  sheriflT, 
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yet  the  complainant  has  not  entitled  himself  to  the  relief 
sought,  by  keeping  his  tender  good.  He  should  have 
brought  the  money  into  Court  and  deposited  it  with  the 
clerk  when  he  filed  his  bill,  so  that  the  other  parties  might 
at  any  time  have  accepted  the  tender,  and  put  an  end  to  the  ' 
litigation.  This  is  indispensably  necessary  as  well  in  Courts 
of  Chancery  as  in  Courts  of  Law.  This  question  has  been 
distinctly  settled  by  this  Court  m  the  case  of  Doyle  v.  Teas^ 
4  Scam,  268  ;  and  we  think  it  unnecessary  to  discuss  the 
question  at  length  at  this  time,  {a)  There  is  no  pretence  that 
that  was  done  in  this  case.  The  bill  states  that  the  com- 
plainant is  now  ready  and  willing,  and  ever  since  the  time 
of  making  the  said  tender  continued  ready  and  willing  to 
pay  to  the  sheriff  or  owners  of  the  said  judgment  the  amount 
thereof  as  it  was  tendered,  "  and  now  offers  to  bring  into 
Court  the  said  sum  of  $380  of  the  bills  or  bank  notes,  and 
$15  in  specie,  for  the  acceptance  of  said  sheriff  or  owners  of 
said  judgment."  The  decree  also  goes  upon  the  assumption 
that  no  money  is  in  Court  subject  to  its  order,  for  it  directs 
"  that  the  owners  of  said  judgment  receive  the  amount  in 
said  bill  alleged  to  he  tendered  in  bills  or  bank  notes  of  the 
President,  Directors  and  Company  of  the  Bank  of  Illinois 
in  full  satisfaction,"  &c.  This  very  case  illustrates  the 
necessity  of  the  money  being  under  the  immediate  and  abso- 
lute control  of  the  Court,  for  here  the  injunction  is  made 
perpetual,  so  that  the  hands  of  the  defendants  below  are  for- 
ever tied  up,  so  that,  in  no  contingency,  can  they  go  on  with 
their  execution.  And  yet  they  have  no  assurance  of  recei- 
ving the  money  that  was  once  tendered  to  the  sheriff,  nor 
does  the  decree  specify  to  whom  that  new  tender  should  be 
made.  It  says  to  "the  owners  of  said  judgment,"  without 
determining  who  those  owners  are.  That  is  left  entirely  to 
inference. 

But  there  is  another  and  not  less  fatal  objection  to  this 
decree.  It  must  be  remembered  that  this  case  stands  on 
bill  and  answer,  so  that  the  complainant  admits  that  all  that 
is  stated  in  the  answer  is  true,  whether  it  be  responsive  to 
the  bill  or  not,  and  that  he  has  no  ground   of  rehef,  except 

(a)    Webster  v.  French,  11  111.  R.  254,  and  note. 
VOL.   VII.  ^^ 
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the  facts  whicli  are  substantially  admitted  in  the  answer  to 
be  true.  By  looking  into  the  answer  it  will  be  seen,  that 
the  tender  which  is  the  whole  substratum  of  the  complain- 
ant's equity  as  stated  in  the  bill,  is  no  where  admitted.  It 
is  true  it  is  not  expressly  denied,  but  it  is  said  they  have  no 
knowledge  on  the  subject.  When  a  matter  is  neither  admit- 
ted or  denied  by  the  answer  it  must  be  substantiated  by 
proof.  It  is  not  true,  in  proceedings  in  Chancery,  that  that 
which  is  not  expressly  denied  is  to  be  taken  as  admitted. 
It  is  true  that  by  virtue  of  our  statute,  if  the  defendant 
refuses  to  appear  and  answer,  or  refuses  to  answer  further 
when  his  first  answer  is  adjudged  insufficient,  the  bill  may 
be  taken  pro  confesso.  Formerly,  such  a  thing  was  not 
known  as  taking  a  bill  for  confessed,  for  it  was  absolutely 
necessary  to  give  the  Court  jurisdiction  of  the  subjept  mat- 
ter, for  the  defendant  to  appear  and  answer.  And  it  was 
not  till  the  passage  of  5  Geo.  2  Ch.  25,  (the  provisions  of 
which  on  this  subject  were  continued  in  1  Will.  4,  Ch.  36,) 
that  the  Court  could  proceed  without  answer.  By  that  Act 
the  Court  was  authorized  to  take  a  bill  j)ro  confesso,  and 
enter  a  decree  upon  it,  after  all  the  coercive  process  of  the 
Court  had  been  ineffectually  used  to  compel  an  answer. 
Lord  Hard  wick  held  under  the  British  statutes,  that  where 
an  insufficient  answer  was  put  in,  to  which  an  exception  was 
allowed,  aud  the  party  refused  to  answer  further,  the  entire 
bill  might  be  taken  for  confessed.  4  Yes.  619,  {a)  It  is  clear 
then,  that  without  the  aid  of  the  statutes,  the  complainant 
can  obtain  no  relief,  unless  the  facts  on  which  he  relies  are 
admitted  in  the  answer  or  are  substantiated  by  proof.  JS^o 
advantage  can  be  taken  of  the  omission  on  the  part  of  the 
defendant  to  answer  fully  unless  exceptions  are  filed.  If 
they  are  sustained  and  the  party  refuses  to  answer  suffi- 
ciently as  before  stated,  the  entire  bill  may  be  taken  for 
confessed  and  a  decree  made  accordingly.  It  is  true,  in 
Kentucky  a  difiereut  doctrine  prevails.  The  well  settled 
rule  in  that  State  is,  if  a  defendant  omit  to  answer  and  deny 
any  matter  charged  in  the  bill,  of  which  he  must  have  per- 
sonal knowledge,  they  will   consider  that  fact  as  admitted  on 
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the  hearing;  otherwise,  however,  if  it  does  not  appear  from 
the  nature  of  the  case,  that  the  defendant  must  have  per- 
sonal knowledge  on  the  subject.  We  have  no  doubt  that  in 
establishing  this  rule  the  Courts  of  that  State  have  been 
governed  by  some  local  statute,  for  they  could  have  found 
no  such  rule  in  the  practice  of  the  Enghsh  Courts,  that  we 
have  been  able  to  discover. 

Here,  there  having  been  no  replication  put  in  to  this  an- 
swer, and  consequently  no  proof  of  this  allegation  of  tender 
which  is  rather  denied  than  admitted  in  the  answer,  there  is 
nothing  left  on  which  the  complainant  can  expect  to  obtain 
the  relief  sought.  ^ 

As  we  find  no  tender  was  made,  as  is  alleged  in  the  bill, 
it  is  not  necessary,  if  it  were  even  proper,  for  us  to  say  Y^hai 
might  have  been  a  good  tender  if  one  had  been  proved.  We 
therefore  abstain  from  expressing  any  opinion  on  the  ques- 
tion, whether  the  complainant  had  a  right  to  pay  the  amount 
of  the  judgment  at  law  in  the  notes  of  the  Bank  of  Illinois. 

The  decree  must  be  reversed,  the  injunction  dissolved 
and  the  bill  dismissed  with  costs.* 

£iU  dismissed. 

*  A  petition  for  a  re-hearing  was  filed  in  this  case,  which  the  Court  denied. 
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Gkeenup  Wilson  et  al.,  executors  of  Thomas  Wilson,  de- 
ceased, plaintiifs  in  error,  v.  Hieam  Yajst  Winkle,  defend- 
ant in  error. 

•  Error  to  Edgar. 

A.  assigned  a  note  made  by  B.  to  C.  wlio  instituted  a  suit  against  B.  and 
recovered  judgment  thereon.  B.  filed  a  bill  in  chancery  and  obtained  an 
injunction  staying  proceedings  on  the  judgment.  C.  answered  the  bill,and 
a  final  decree  was  rendered,  rescinding  the  original  contract  and  perpet- 
ually enjoining  the  collection  of  C's  judgment.  A.  died,  and  C.  filed  an 
account  against  his  estate  before  the  Probate  Justice  for  the  money  orig- 
inally paid  to  A.  for  the  note,  and  interest  thereon,  and  after  a  trial  by  a 
jury,  obtained  a  judgment,  from  which  the  executors  appealed  to  the 
Circuit  Court.  On  the  trial  of  the  appeal,  the  judgment  of  the  Probate 
Court  was  affirmed:  Held,  that  C.  had  used  due  diligence  by  appearing 
and  defending  the  suit  in  chancery,  and  that  in  good  faith,  A.  should 
have  refunded  to  him  the  amount  he  paid  for  the  note  "with  legal  inter- 
est. 

A  party  cannot  avail  himself  of  the  Statute  of  Limitations  in  the  Supreme 
Court,  where  that  defence  was  not  pleaded  or  specially  insisted  on  in  the 
Circuit  Court. 

Appeal  from  the  decision  of  the  Probate  Justice  of  the 
Peace  of  Edgar  county,  on  a  claim  filed  by  the  defendant  in 
error  against  the  estate  of  the  testator  of  the  plaintiffs  in 
error.  The  case  in  the  Probate  Court  was  tried  by  a  jury 
on  the  9th  day  of  June,  1842,  who  rendered  a  verdict  against 
the  estate  of  $873.45,  on  which  judgment  was  entered.  The 
case  was  taken  to  the  Cu'cuit  Court  by  appeal,  and  heard 
at  the  October  term  1844,  before  the  Hon.  William  Wilson, 
without  the  intervention  of  a  jury,  and  by  agreement  of  the 
parties,  judgment  was  to  be  entered  in  vacation.  On  the 
21st  day  of  December,  1844,  judgment  was  accordingly  en- 
tered, affirming  the  judgment  of  the  Probate  Justice,  and 
ascertaining  the  same,  with  legal  interest,  to  be  $1015.15. 

The  facts  of  the  case  are  set  fort  in  the  Opinion  of  the 
Court. 

J.  A.  McDougall,  for  the  plaintiffs  in  error. 

A.  Lincoln,  J.  J.  Hardin  <&  D.  A.  Smith,  for  the  defendant 
in  error. 
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The  Opinion  of  the  Conrt  was  delivered  by 

Tkeat,  J.  This  suit  was  commenced  before  the  Probate 
Justice  of  the  Peace  of  Edgar  county,  in  June,  1842,  by  Hi- 
ram Yan  Winkle  against  the  executors  of  Thomas  "Wilson, 
on  an  account  as  follows : 

"  To   money  paid   Thomas   Wilson    for    a  note  on 
George  Eller,  $450,  $  395 

with   its   interest,  amounting  in   the   whole,   principal 
and  interest,  to  $1000" 

There  was  a  trial  before  a  jury,  a  verdict  in  favor  of  Yan 
Winkle  for  $873.45,  and  a  judgment  thereon.  The  execu- 
tors took  an  appeal  to  the  Circuit  Court,  where  the  cause 
was  heard  by  the  Court,  and  a  judgment  rendered  in  favor 
of  Yan  Winkle  for  $1015.15,  on'the  21st  of  December,  1844. 
The  executors  excepted  to  the  final  decision  of  the  Court, 
and  embodied  the  testimony  in  a  bill  of  exceptions.  They 
now  prosecute  a  writ  of  error. 

The  first  assignment  of  error  is,  that  the  Court  erred  in 
rendering  judgment  against  the  executors.  To  determine 
this  correctly,  the  evidence  must  be  examined.  It  appeared 
that  on  the  11th  of  March,  1816,  George  Eller  made  a  promis- 
sory note  to  Wilson  for  the  sum  of  $450,  payable  on  the  15th 
of  October,  1818,  which  note  Wilson  assigned  to  Yan  Winkle 
on  the  29th  of  October,  1818.  In  February,  1819,  Yan 
Winkle  instituted  an  action  agamst  Eller,  and  at  the  July 
term  1819,  recovered  a  judgment  therein  for  the  amount  of 
the  note  and  interest.  During  the  same  term,  Eller  filed 
a  bill  in  chancery  against  Yan  Winkle  and  Wilson, 
alleging  that  the  note  was  given  in  consideration  of  a  tract  of 
land  purchased  of  Wilson,  to  which  Wilson  had  no  title,  and 
praying  that  the  contract  might  be  rescinded,  and  the  judg- 
ment enjoined.  Eller  obtained  an  injunction  stajdng  proceed- 
ings on  the  judgment.  Yan  Winkle,  in  his  answer  to  the 
bill,  insisted  that  he  was  the  assignee  of  the  note  for  a  valua- 
ble consideration,  and  denied  all  fraud.  Wilson,  in  his  an- 
swer, distinctly  recognized  the  assignment  of  the  note  to  Yan 
Winkle,  and  his  right  to  the  judgment.  The  cause  was 
continued  till  April,  1835,  when  a  final  decree  was  entered, 
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rescinding  the  contract  between  Eller  and  Wilson,  and  per- 
petually enjoining  the  collection  of  Yan  Winkle's  judgment. 
The  foregoing  facts  appear  from  the  records  of  the  proceed- 
ings in  the  common  law  and  chancery  cases,  which  were 
read  in  evidence  without  objection.  The  depositions  of  two 
witnesses  were  read  in  evidence  without  objection.  One  of 
the  witnesses  deposed  to  a  conversation  between  Wilson  and 
Micajah  Yan  Winkle,  in  the  spring  of  1837,  respecting  the 
Eller  note.  Wilson  employed  Micajah  to  prosecute  a  suit 
against  one  Dibrell,  and  promised  that  the  proceeds  thereof 
should  be  applied  to  the  payment  of  the  claim  against  him, 
growing  out  of  the  assignment  of  the  Eller  note.  He  ad- 
mitted the  claim  to  be  just.  The  other  witness  testified  to  a 
conversation  respecting  the  Eller  note,  between  Abraham 
Yan  Winkle  and  Wilson,  in  the  spring  of  1839,  in  which  Wil- 
son said  the  claim  was  just ;  that  the  amount  to  be  realized 
from  the  Dibrell  suit  should  be  credited  on  it,  and  he  would 
then  pay  the  balance.  The  Dibrell  suit  did  not  proceed  to 
judgment,  but  abated  in  1841,  in  consequence  of  the  death 
of  Wilson.  This  is  the  substance  of  all  the  testimony  appli- 
cable to  the  case.  The  note  was  not  read  in  evidence,  nor 
its  absence  accounted  for. 

It  is  insisted,  in  the  first  place,  that  the  judgment  cannot 
be  sustained,  because  the  note  was  not  produced  on  the  trial. 
This  suit  was  brought  on  the  contract  created  by  the  in- 
dorsement of  the  note.  The  assignment  was  the  foundation 
of  the  action.  The  indorsement  was  in  writing,  and  on  the 
back  of  the  note.  The  note  therefore  furnished  the  best  ev- 
idence of  the  contract  between  the  parties.  In  actions  of  this 
character,  if  the  assignee  is  held  to  strict  proof,  he  is  bound 
in  the  first  instance  to  exhibit  the  note,  or  show  a  satisfac- 
tory excuse  for  not  doing  it.  If  he  can  establish  the  loss  of 
the  note,  or  his  inability  to  produce  it,  he  is  then  allowed  to 
prove  the  contents  of  the  note  and  indorsement  by  second- 
ary evidence.  In  this  case  the  primary  evidence  was  dis- 
pensed with,  and  secondary  proof  admitted  without  objec- 
tion. The  question,  therefore,  is. not  as  to  the  competency, 
but  as  to  the  sufficiency  of  the  testimony ;  not  whether  the 
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Court  erred  in  admitting  it,  but  whetlier,  when  received,  it 
proved  the  cause  of  action.  Of  this,  there  can  be  but  little 
doubt.  The  existence  of  the  note,  and  the  assignment  of  it 
to  Yan  Winkle,  were  clearly  proved  by  the  sworn  answer 
and  repeated  admissions  of  Wilson.  The  contents  of  the 
note  and  indorsement  were  fully  established  by  the  records 
read  in  evidence.  The  records  further  showed  that  Yan 
Winkle,  in  the  exercise  of  reasonable  diligence,  could  not 
collect  the  note  of  the  maker.  He  prosecuted  the  note  to 
final  judgment,  and  when  Eller  filed  the  bill  in  chancery, 
he  put  in  an  answer  well  calculated  to  protect  his  rights 
under  the  judgment.  No  fault  can  be  attributed  to  him. 
The  failure  to  collect  the  note  was  occasioned  by  the  act  of 
Wilson,  in  selling  land  to  which  he  had  no  title.  This  was 
made  manifest  by  the  decision  of  the  chancery  case.  The 
note  was  successfully  impeached  in  a  proceeding  against 
Wilson,  which  he  contested  for  many  years.  In  good  faith 
he  ought  long  since  to  have  refunded  to  Yan  Winkle,  the 
amount  he  paid  him  for  the  note  with  legal  interest,  (a) 

It  is  insisted,  in  the  second  place,  that  the  claim  was  barred 
by  the  statute  of  limitations.  It  is  a  sufficient  answer  to  this 
position  to  remark,  that  a  party  cannot  avail  himself  of  a 
defence  of  this  character,  without  pleading  it  or  specially 
insisting  on  it ;  and  that  the  record  in  this  case  no  where 
shows  that  the  executors  relied  on  such  a  defence  in  the 
Circuit  Court.  If  they  desired  to  set  up  such  a  defence, 
they  should  have  interposed  it  in  the  Court  below.  It  is  too 
late  to  introduce  it  for  the  first  time  in  this  Court.  (J) 

The  second  and  last  assignment  of  error  is,  that  the  Court 
erred  in  rendering  a  larger  judgment  in  favor  of  Yan  Winkle 
than  he  claimed  to  recover.  This  assignment  cannot  be  sus- 
tained. It  is  true  the  judgment  exceeded  the  amount  of 
the  account  filed  before  the  Probate  Justice ;  but  the  origi- 
nal demand  bore  interest  up  to  the  final  decision  of  the  case, 
and  Yan  Winkle  was  entitled  to  recover  it,  notwithstanding 
it  swelled  the  judgment  beyond  the  amount  he  claimed  when 
he  commenced  the  suit. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(o)  Snow  V.  Baker,  3  Gil.  R.  260. 

(b)  School  Trustees  v.  Wright,  12  111.  R.  441. 
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Dakius    Geeenup,    appellant,  v.   Nancy    Stoker,   appellee. 
Appeal  from  St.  Clair. 

In  an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defend- 
ant asked  the  following  instruction  to  be  given  to  the  jury :  "  That  the 
jury,  in  their  assessment  of  damages  in  this  case,  should  they  find  against 
the.  defendant,  cannot  take  into  the  account  any  damages  sustained  by 
the  plaintiff,  by  reports  raised  since  the  commencement  of  this  suit." 
The  Court  refused  to  give  the  instruction :  Held,  that  it  ought  to  have 
been  given. 

A  party,  who  considers  himself  aggrieved  by  the  admission  of  improper 
testimony,  the  tendency  of  which  is  not  always  perceived  at  the  moment, 
and  while  the  trial  is  in  progress,  or  the  giving  of  which  many  times 
cannot  be  prevented  as  it  comes  out  spontaneously  from  the  witness,  and 
not  in  reply  to  a  particular  question,  may  relieve  himself  from  the  effects 
of  such  improper  evidence,  either  by  making  a  formal  motion  to  exclude 
it  from  the  consideration  of  a  jury,  or  by  asking  instructions  calculated 
to  counteract  its  force,  (a) 

Assumpsit  in  the  St.  Clair  Circuit  Court,  originally 
brought  by  the  defendant  in  error  against  the  plaintiff  in 
error  in  the  Washington  Circuit  Court,  from  which  the  venue 
was  changed.  The  cause  was  heard  before  the  Hon.  Walter 
B.  Scates  and  a  jury,  at  the  May  term  1845,  when  a  verdict 
was  rendered  in  favor  of  the  plaintiff  below  for  $700.  The 
instruction  refused  by  the  Circuit  Court  and  assigned  for 
error,  will  appear  in  the  Opinion  of  this  Court. 

L.  Trumbull,  for  the  appellant. 

J.  Gillespie  and  W.  H.  Underwood.,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

KoEENER,  J.*  Nancy  Stoker,  the  plaintiff  below,  sued 
Darius  Greenup,  the  defendant  below,  in  assumpsit  for 
breach  of  marriage  promise,  in  the  Washington  Circuit 
Court.  By  change  of  venue,  the  cause  was  tried  in  the  St. 
Clair  Circuit  Court. at  the  May  term  1845.  Before  the  jury 
retired  to  consider  of  their  verdict,  the  defendant's  counsel 
asked  numerous  instructions  of  the  Court,  which  were  re- 
fused to  be  given,  excepting  one.     The  jury  found  a  verdict 


♦Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this   ease, 
(a)  Hulick  v.  Scovil,  4  Gil.  R.  159 ;  Pittman  v.  Gaty,  6  Gil.  R.  189. 
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for  the  plaintiff,  and  assessed  the  damages  at  seven  hun- 
dred dollars. 

The  refusal  to  give  the  instructions  was  excepted  to  at 
the  time  by  defendant's  counsel,  and  the  same,  together  with 
so  much  of  the  evidence  as  is  calculated  to  show  their  ap- 
plicability to  the  case,  are  embodied  in  a  bill  of  exceptions. 

The  refusal  to  give  the  instructions  asked  for  by  defend- 
ant is  the  only  error  assigned  here. 

As  the  Court  is  of  opinion,  that  the  last  instruction  sub- 
mitted by  defendant's  counsel  ought  to  have  been  given, 
which  view  of  the  matter  necessarily  disposes  of  the  case, 
we  confine  ourselves  to  the  consideration  of  the  question  pre- 
sented by  the  decision  of  the  Court  below  on  this  last  instruc- 
tion. It  appears  from  the  bill  of  exceptions,  that  the  defend- 
ant made  an  unsuccessful  attempt  to  assail  the  character  of  the 
plaintiff  for  chastity,  whereupon  the  plaintiff's  counsel  prov- 
ed her  good  character  up  to  the  time  of  the  commence- 
ment of  the  action,  and  also,  that  since  that  time  rumors  had 
been  circulated  prejudicial  to  plaintiff's  character,  but  that 
the  witnesses  were  unable  to  state  by  whom  they  were  put 
in  circulation,  and  that  one  of  the  witnesses  stated,  that  he 
had  heard  more  of  these  rumors  by  defendant,  than  any  one 
else.  That  part  of  the  testimony  which  relates  to  these  ru- 
mors since  the  commencement  of  the  action,  was  clearly 
objectionable,  and  if  an  exception  had  been  taken  to  it  at 
the  time,  would  undoubtedly  have  been  excluded  by  the 
Court.  But  the  party  which  considers  himself  aggrieved 
by  the  admission  of  improper  testimony,  the  tendency  of 
which  is  not  always  perceived  at  the  moment,  and  while  the 
trial  is  in  progress,  or  the  giving  of  which  many  times  can- 
not be  prevented,  as  it  comes  out  spontaneously  from  the 
witness,  and  not  in  reply  to  a  particular  question,  may  re- 
lieve himself  from  the  effects  of  such  improper  evidence, 
either  by  making  a  formal  motion  to  exclude  it  from  the  con- 
sideration of  a  jury,  or  by  asking  instructions  calculated  to 
counteract  its  force. 

The  defendant  in  the  present  case  adopted  the  latter 
course,  by  asking   the  Court  to  instruct  as  follows :     "  That 

VOL.   VIL  87 
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the  jury,  in  their  assessment  of  damages  in  this  case,  should 
they  find  against  defendant,  cannot  take  into  the  account 
any  damages  sustained  by  the  plaintiff,  by  reports  raised  since 
the  commencement  of  this  suit." 

If  the  defendant  has  slandered  the  plaintiff  either  before 
or  after  the  commencement  of  this  suit,  he  is  liable  to  her 
in  a  distinct  action,  and  if  sued,  cannot  set  up  the  recovery 
in  this  case,  against  a  recovery  for  slanderous  words.  The 
breach  of  a  contract,  and  the  defamation  of  character,  are 
two  very  different  things,  and  both  cannot  be  made  the  sub- 
ject of  inquiry  in  the  same  suit. 

From  the  ungenerous  attempt  to  expose  the  fair  character 
of  a  young  woman,  which  defendant  seems  to  have  made, 
with  a  view  to  excuse  a  non-compliance  with  his  contract, 
the  plaintiff's  counsel  might  well  have  derived  a  legitimate 
and  powerful  argument  to  induce  a  jury  to  find  exemplary 
damages ;  and  perhaps  the  Court  would  have  been  justified, 
if  called  upon,  in  directing  the  jury  that  they  might  take 
into  consideration  in  assessing  the  damages,  the  nature  of 
the  defence  attempted  to  be  set  up.  But  that  would  have 
been  the  extreme  limit  to  which  the  Court  could  have  gone. 
Other  and  independent  injuries  infiicted  by  defendant  upon 
plaintiff  were  foreign  to  his  action,  and  much  more  so  were 
injuries  inflicted  by  strangers  to  this  suit,  and  the  instruction 
asked  for  was  general  in  its  terms,  embracing  prejudicial 
reports,  whether  circulated  by  defendant  or  others,  (a) 

The  counsel  for  the  defendant  in  error  insist  on  a  distinc- 
tion to  be  taken  between  the  giving  of  erroneous  instruc- 
tions and  the  withholding  of  proper  ones,  and  that  in  the 
latter  case,  the  party  cannot  be  considered  as  injured,  since 
the  matter  is  left  to  be  settled  by  the  common  sense  of  the 
jury,  or  their  understanding  of  the  law.  Some  authorities 
have  been  cited  proving  this  view  of  the  subject,  but  we 
think  that  this  doctrine  is  not  well  founded.  When  a  propo- 
sition as  to  what  the  law  is,  is  submitted  to  the  Court  in  the 
shape  of  an  instruction,  and  is  refused  to  be  given,  an  intel- 
ligent jury  will  naturally  conclnde  that  the  converse  thereof 
is  the  law,  which,  in  most  cases,  settles  the  point  in  favor  of 

(o)  Seduction,  if  in  consequence  of  the  promise,  may  be  given  in  evidence  in  aggra- 
vation of  damages.    Tubbs  v.  Vankleek,  12  111.  R.  446  and  note. 
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the  opposing  party.  The  refusal  of  an  instruction  is,  for 
this  reason,  considered  by  the  legal  practitioner  so  decisive 
of  his  case,  that  it  becomes  with  him,  and  justly  too,  a  point 
of  grave  consideration,  when  and  how  to  ask  instructions  of 
the  Court,  The  distinction  which  is  contended  for  by  the 
counsel,  if  there  be  any,  would  be  one  as  to  the  greater  or 
lesser  degree  of  error,  committed  by  the  Court ;  a  distinc- 
tion which  the  law  does  not,  and,  for  obvious  reasons,  cannot 
recognize. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  The  appellees  to  pay 
the  cost  in  this  Court. 

Judgm.ent  reversed. 


Daniel    Fkancisco,    plaintiff   in    error,    •y.    Levi   Wright, 
defendant  in  error. 

Error   to   Shelby. 

A.  purchased  of  B.  a  tract  of  land  which  had  been  mortgaged  to  C.  who 
foreclosed  the  same,  but  A.  was  not  a  party  to  the  bill  of  foreclosure. 
A.  paid  the  incumbrance,  B.  having  previously  agreed  to  pay  the  mort- 
'  gage,  and  sued  B.  in  assumpsit,  declaring  upon  the  common  money 
counts.  It  was  not  pretended  that  B.  ever  requested  A.  to  pay  the 
amount  of  the  decree  in  the  bill  of  foreclosure,  or  that  he  promised 
to  re-imburse  him  for  that  payment :  Hdd,  that  the  action  could  not  be 
maintained,  there  being  no  promise,  express  or  implied,  to  pay  the 
amount  to  A. 
One  cannot  make  another  his  debtor  without  his  consent,  (a) 

AssraiPSiT  in  the  Shelby  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.  The  cause 
was  heard  before  the  Hon.  Gustavus  P.  Koerner  and  a  jury, 
at  the  August  term  1845,  when  a  verdict  and  judgment  was 
rendered  in  favor  of  the  defendant. 

The  material  facts  appear  in  the  Opinion  of  the  Court. 

J.  A.  MoDou^all  and  J.  Gillespie,  for  the  plaintiff  in  error. 

In  this  case,  the  promise  of  Wright  was  not  a  part  of  the 
contract  for  sale  of  the  land,  but  an  independent  one  upon 
a  consideration  executed.  Glaherty  Ex'r  v.  Creeli,  3 
Harr.  &  Johns.  428 ;  Miller  v.    Watson,  4  Wend.  267. 

(a)  Dedman  v.  Williams,  1  Scam.  R.  154:. 
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The  covenant  in  the  deed  from  Wright  to  Francisco  being 
simply  a  covenant  of  warranty,  the  existence  of  an  incum- 
brance upon  the  land  could  not  be  alleged  as  a  breach  of 
said  covenant.     Waldron  v,  McGarty^  3  Johns.  4Y1. 

The  implied  covenant  arising  from  the  words,  "grant, 
bargain  and  sell,"  does  not  govern' in  the.  case,  it  being 
restricted  by  the  express  covenant  of  warranty  in  the  deed. 
Kent  V.  Welch,  7  Johns.  259 ;  Yanderkan  v.  Yanderkan, 
11  do.  122 ;  4:  Kent's  Com.  469 ;  Cranch  v.  Fowler,  9  New 
Hamp.  221. 

W.  H.  Underwood,  for  the  defendant  in  error. 

1.  Admitting,  as  contended  by  plaintiff  in  error,  that  the 
deed,  from  Wright  and  wife  to  Francisco  is  a  mere  quit  claim 
deed  without  any  covenant  that  the  land  conveyed  was  free 
from  incumbrances  done  and  suffered  by  Wright,  the  grantor, 
and  without  covenant  or  warranty,  the  parol  contract  previ- 
ous to  the  date  of  said  deed  and  contemporaneous  thereto 
was  merged  in  said  deed,  and  could  not  be  proved.  1  Greenl. 
Ev.  320,  321;  Frost  v.  Everett,  5  Cowen,  497;  Pickering 
V.  Dawson,  4  Taun.  779  ;  Powell  v.  Edmunds,  12  East,  6 ; 
Lane  v.  Sharpe,  3  Scam.  673.  And  if  made  afterwards,  it 
was  without  consideration  and  void.  Comstoch  v.  Smith, 
7  Johns.  87 ;  Miller  v.  Watson,  5  Cowen,  196. 

2.  The  bill  of  exceptions  does  not  show,  that  the  alleged 
contract  to  pay  the  mortgage  was  made  with  Francisco. 
This  is  a  fatal  defect.  1  Chit.  PI.  331.  A  bill  of  excep- 
tions will  be  construed  like  a  pleading  of  the  party  making 
the  same,  most  strongly  against  liim.     3  Scam.  6 ;  4  do.  34. 

3.  The  proposed  testimony  precludes  the  idea  that  Fran- 
cisco was  ever  requested  by  Wright  to  pay  the  mortgage ; 
if  he  paid  it  without  compulsion  or  request,  it  was  voluntary 
and  Wright  is  not  liable  to  repay  the  same.  Dedman  v. 
Williams,  1.  Sam.  155  ;  1  Chitty's  PI.  384 ;  1  Saunders, 
264,  ncte  1. 

4.  But  Francisco  had  a  perfect  remedy  against  Wright  on 
the  covenants  in  the  deed,  if  he  has  satisfied  the  mortgage, 
20  Pick.  474.  The  words  "grant,  bargain  and  sell,"  are 
equivalent  to  an  express  covenant,   that  the  land   was  free 
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from  all  incumbrances  done  or  suffered  by  Wright,  the 
grantor,  unless  limited  by  express  words  contained  in  the 
deed.  E,.  L.  510  ;  2  Binn.  95 ;  Clearwater  v.  I^ose,  1  Blackf. 
137,  note  g;  4  Kent's  Com.  473.  There  are  no  words  in 
said  deed  limiting  the  effect  of  said  express  covenant  against 
incumbrances ; .  on  the  contrary,  there  is  added  a  covenant 
of  warranty. 

5.  Had  Francisco  been  evicted  by  a  purchaser  under  the 
Commissioner's  sale,  he  would  have  had  a  perfect  remedy 
on  the  covenant  of  warranty.  4  Kent's  Com.  4Y1 ;  Tufts  v. 
Adams,  8  Pick.  547 ;  Van  G-orden  v.  Jackson,  5  Johns.  471 ; 
Miller  v.  Watson,  4  Wend.  270. 

6.  To  authorize  a  recovery  in  assunvpsit  in  a  case  like 
this  there  must  be  a  new  consideration.  Miller  v.  Watson, 
4  Wend.  270  ;  and  then  the  common  counts  will  not  authorize 
a  recovery.     lb.  275. 

7.  Any  promise  simply  to  perform  the  covenant  in  a  deed 
is  not  the  ground  of  an  action. 

MoDougall,  in  conclusion,  cited  Wells  v.  Porter,  7  Wend. 
119  ;  Inhabitants  of  Shrewsbury  v.  Inhabitants  of  Boylston, 
1  Pick.  105 ;  1  U.  S.  Dig.  282,  §  332,  referring  to  17  Serg. 
and  Eawle. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  This  was  an  action  of  assumpsit  to  recover 
the  amount  of  money  paid  by  the  plaintiff  to  the  State  Bank, 
in  satisfaction  of  a  decree  foreclosing  a  mortgage  executed 
by  Wright  and  wife  to  the  Bank,  to  secure  a  note  which  the 
Bank  held  against  Wright.  After  the  execution  of  the  mort- 
gage, Wright  sold  the  land  incumbered  by  the  mortgage  to 
Erancisco,  and  conveyed  to  him  by  a  common  warranty 
deed.  Th.e  Bank  foreclosed  the  mortgage  in  chancery,  to 
which  proceeding  Francisco  was  not  a  party.  After  the 
decree  and  before  the  sale,  Francisco  paid  the  amount  of 
the  decree.  After  the  execution  of  the  deed,  Wright  prom- 
ised to  pay  off  the  mortgage.     The   declaration  contains  the 

*  Wilson,  C.  J.,  and  Justices  Lookwood  and  Younq,  did  not  sit  in  this  case. 
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common  counts  for  money  paid,  &c.  On  the  trial,  the  plain- 
tiff offered  in  evidence  his  deed  and  the  record  of  the  suit 
foreclosing  the  mortgage.  He  also  offered  to  prove  that  he 
had  paid  the  amount  of  the  decree,  and  that  the  defendant, 
subsequent  to  the  execution  of  the  deed,  had  agreed  to  sat- 
isfy the  mortgage,  and  acknowledged  that  he  had  so  agreed 
at  the  time  the  deed  was  given,  and  had  since  paid  the  in- 
terest thereon  for  one  or  two  years.  This  evidence  was 
excluded  by  the  Court,  to  which  decision  the  plaintiff'  excep- 
ted. There  was  no  pretence  that  the  defendant  ever  reques- 
ted the  plaintiff"  to  pay  the  amount  of  that  decree,  or  promised 
to  reimburse  him  for  that  amount. 

We  shall  waive  the  inquiry  as  to  the  extent  of  the  obliga- 
tions of  the  defendant  under  the  covenants  in  the  deed  which 
he  gave  to  the  j^laintiff",  for  I  confess  that  I  do  not  distinctly 
see  how  the  construction  of  that  deed  is  to  affect  very  ma- 
terially one  way  or  thr  other,  the  right  of  the  plaintiff*  to 
recover  in  this  action.  If  the  plaintiff  recovers  at  all,  he 
must  do  so  upon  some  promise,  express  or  implied,  which  has 
been  made  since  its  execution,  for  at  that  time,  all  previous 
and  present  agreements  were  merged  in  the  deed. 

Although  the  deed  may  contain  a  covenant  against  incum- 
brances, still,  if  the  plaintiff'  has  since  paid  off  the  mortgage 
which  was  existing  upon  the  premises,  under  an  agreement 
with  the  defendant  that  he  would  refund  him  the  money,  there 
is  no  reason  why  he  may  not  maintain  this  action,  notwith- 
standing he  might  have  resorted  to  his  covenant  against 
incumbrances.  If  the  plaintiff  has  paid  money  to  the  use  of 
the  defendant,  and  at  his  request,  express  or  implied,  this 
action  may  be  sustained,  and  not  otherwise.  Did  the  mere 
existence  of  the  mortgage,  at  the  time  of  the  purchase, 
authorize  the  plaintiff  to  pay  it  off,  and  raise  an  implied 
promise  on  the  part  of  the  vendee  to  reimburse  him  ?  After 
the  most  anxious  consideration,  I  am  unable  to  discover  any 
principle  sustaining  such  a  conclusion.  In  this  case,  there  is 
no  pretence  that  the  defendant  ever  requested  the  plaintiff 
to  pay  off  that  mortgage.  And  the  mere  circumstance  that 
the  plaintiff  's  land  was  hable  to  be  sold  to  satisfy  a   mort- 
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ga_2;e,  in  the  payment  of  -wliicli  the  defendant  was  interested, 
could  not  authorize  tlie  plaintiff  to  make  the  defendant  his 
debtor  without  his  consent.  It  may  not  have  been  for  the 
interest  of  the  defendant  to  have  had  the  mortgage  paid  off 
at  that  time,  or  in  that  way,  especially  if  he  become  thereby 
immediately  liable  to  a  personal  action  for  the  amount.  He 
may  have  desired  to  have  paid  the  debt  in  the  notes  of  the 
Bank,  which  may  not  then  have  been  worth  par;  or  he  may  have 
desired  an  opportunity  of  making  some  other  arrangement 
for  the  satisfaction  of  the  mortgage,  more  convenient  to  him 
than  the  immediate  payment  in  money.  The  plaintiff  had 
no  right  to  usurp  the  control  of  the  defendant's  business,^!and 
deprive  him  of  any  opportunity  to  satisfy,  compromise  or 
postpone  that  demand.  The  chances  for  such  negotiations 
are  frequently  important  and  valuable  to  the  debtor,  of  which 
third  persons  liave  no  right  to  deprive  him.  Again,  if  by 
the  mere  payment  of  this  demand,  the  plaintiff  has  created 
a  right  of  action  against  the  defendant  for  the  amount  of 
the  judgment  which  was  rendered  on  the  mortgage,  then 
has  the  plaintiff  deprived  the  defendant  of  all  benefit  which 
he  might  have  derived  from  a  reversal  of  that  judgment, 
although  it  may  have  been  erroneous,  or  of  negotiating  for 
further  time,  or  some  more  convenient  mode  of  payment, 
which  may  have  been  of  equal  importance  to  him.  It 
cannot  be  answered,  that  if  that  judgment  was  erroneous, 
he  may  show  it  in  his  defence  in  this  suit,  for  in  this  collat- 
eral action  that  judgment  cannot  be  impeached.  How  is 
the  Circuit  Court  to  investigate  any  errors  which  it  may 
have  committed  in  another  cause  ?  If  the  plaintiff  had  a 
right  to  pay  that  debt,  on  account  of  the  defendant,  after 
judgment,  he  might  as  well  have  done  it  before,  and  thus  cut 
off  any  defence  which  might  have  been  made  to  the  mort- 
gage. If  the  vendee  wishes  the  personal  responsibility 
of  the  vendor  to  protect  himself  against  any  defect  of  title,  or 
incumbrance,  he  must  see  that  the  necessary  provision  is 
made  by  covenants  in  his  deed.  That  is  the  sole  object  of 
covenants  in  a  deed.  If  the  principle  contented  for  in  this 
case  be  sustained,  there  would  be  no  necessity  for  covenants 
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against  incumbrances  hereafter.  In  this  deed  there  is  an 
express  covevant  of  general  warranty  which,  upon  every 
legal  principle,  rebuts  the  idea  of  an  implied  undertaking 
on  the  part  of  the  defendant  to  pay  the  amount  of  the  mort- 
gage to  the  plaintiff,  in  case  he  should  see  fit  to  satisfy  it  to 
the  mortgagee.  If  there  was  any  such  implied  promise,  it 
must  necessarily  have  existed  at  the  very  time  of  the  exe- 
cution of  the  deed,  and,  as  we  have  before  seen,  was  merged 
in  it.  The  presumption  is,  all  that  the  covenants  were  put 
in  the  deed  which  the  party  deemed  necessary  for  his  secu- 
rity, or  at  any  rate,  all  that  the  vendor  would  give.  Upon 
the  covenant  of  general  warranty,  the  defendant  would 
have  been  liable,  had  the  plaintiff  ever  been  turned  out  by 
reason  of  this  mortgage,  and  thus  was  he  secured  expressly 
against  any  substantial  injury  which  he  might  have  sustained 
by  reason  of  that  incumbrance ;  at  any  rate,  it  was  the  rem- 
edy which  the  parties  by  their  agreement  saw  fit  to  provide, 
and  the  plaintifi'  had  no  right  to  provide  himself  with  another 
remedy  against  the  vendor  without  his  consent.  I  confess 
my  ignorance  of  any  principle  by  which  the  plaintiff  had  a 
right  by  his  own  voluntary  act,  and  without  the  consent  of 
the  defendant,  to  create  a  new  liability  against  him.  It  may 
have  been  for  the  interest  of  the  vendor  to  have  met  the 
utmost  of  his  responsibility  upon  that  covenant,  rather  than 
to  have  paid  off  the  mortgage,  which  may  have  been  given 
for  much  more  than  the  value  of  the  land,  as  the  price  for 
which  it  was  sold  to  the  plaintiff,  in  which  event  it  might 
have  been  for  the  manifest  interest  of  the  vendor  to  have 
paid  the  most  that  could  have  been  recovered  against  him 
on  his  covenant,  rather  than  to  have  paid. the  amount  of  the 
mortgage. 

A  mortgage  may  be  given  by  one,  and  the  bonds,  note  or 
covenant  by -another  to  secure  the  same  debt,  or  the  mort- 
gage may  be  given  alone  without  any  personal  security  what- 
ever, and  in  neither  case  is  the  mortgage  liable,  beyond  the 
land  incumbered,  and  it  might  very  likely  happen  that  the 
mortgage  would  be  for  twice  the  value  of  the  land,  and  could 
it  be  contended,  that  a  subsequent  vendor  of  that  land,  who 
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had  taken  no  covenant  a2:ainst  that  incumbrance,  could  go 
and  pay  it  off  without  the  consent  and  against  the  will  of  the 
mortgagor,  and  then  sue  him  for  so  much  money  paid  to  his 
use  and  at  his  request?  The  very  statement  of  the  propo- 
sition demonstrates  its  absurdity,  and  yet  such  would  be  the 
case  should  we  hold  that  this  action  could  be  maintained. 
The  liability  created  by  the  mortgage  is  against  the  land 
alone,  and  the  payment  of  it  is  for  the  use  of  the  owner  ot 
the  land.  Although  the  bank  may  have  had  the  note  of  the 
defendant,  with  this  mortgage,  yet  it  is  certain  that  the  judg 
ment  which  the  plaintiff  paid,  and  for  the  amount  of  which 
he  now  seeks  to  charge  the  defendant,  was  not  against  the 
defendant,  but  was  against  the  land  alone,  and  upon  which 
there  was  no  personal  responsibility  whatever.  There  was 
no  offer  to  prove  in  the  Court  below  that  any  note  was  given 
with  the  mortgage,  nor  is  there  auy  intimation  that  such  a 
note  was  given,  except  in  the  statement  in  the  bill  of  fore- 
closure. But  admitting  that  the  bond  had  been  given  by  the 
defendant,  upon  which  a  judgment  at  law  had  been  recovered, 
it  would  hardly  be  contended  that  the  plaintiff  could  have 
paid  off  that  judgment  without  the  request  of  the  defendant 
and  then  recovered  the  amount  against  him  as  for  money 
paid  to  his  use;  and  yet  there  would  be  much  more  propriety 
in  sustaining  such  a  suit  than  the  present.  The  principle 
hardly  need  to  be  stated,  but  one  cannot  make  another  his 
debtor  without  his  consent. 

But  it  may  be  urged  that,  in  this  case,  the  vendor  had 
promised  to  pay  oft"  this  incumbrance.  Such  may  be  the 
truth,  but  that  is  not  the  promise  declared  upon,  and  it  was 
very  properly  admitted  by  the  plaintiff's  counsel  that  they 
could  not  expect  to  recover  on  that  promise.  The  defend- 
ant promised  that  he  would  pay  the  mortgage  to  the  bank, 
and  not  that  he  would  pay  the  amount  to  the  plaintiff"  if  he 
would  pay  it  to  the  bank.  It  may  be  inquired  what  differ- 
ence it  could  make  to  the  defendant,  whether  he  paid  the 
amount  to  the  plaintiff  or  to  the  bank  ?  That  is  what  I  have 
before  attempted  to  demonstrate.  He  had  a  right  to  manage 
his  own  business  in  his  own  way,  without  having  his  liability- 
shifted  from  one  to  another  without  his  consent. 

VOL.  VII.  88 
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Bj  tlie  plaintiff's  counsel  we  have  been  referred  to  the 
case  of  Arden  v.  Arden^  10  Johns.  30,  in  support  of  this 
case,  but  we  are  unable  to  perceive  its  applicability.  There 
a  testator  had  devised  a  large  estate  to  his  sons,  and  declared 
that,  in  consideration  of  the  bequest,  they  should  pay  to  his 
widow  the  yearly  sum  of  fifty  dollars.  Tliey  paid  the  annuity 
for  the  first,  and  half  of  the  second  year,  and  refused  to  pay 
further,  and  the  widow  sued.  The  Court  say :  "  We  are 
led  to  consider  whether  the  payment  of  the  annuity  in  part 
be  not  equivalent  to  an  e'xjpress  joromise.  It  is  a  solemn  act 
of  admission,  as  strong  as  any  promise,  and  supposes  a 
promise  expressly  made,  and  to  have  preceded  the  payment." 
We  have  looked  into  the  case  of  Wells  v.  Porter^  7 
Wend.  119,  and  of  Shrewsbury  v.  Boylston^  1  Pick. 
105,  and  do  not  think  they  support  the  principle  contended 
for  by  the  plaintift'.  No  such  principle  seems  to  have  been 
raised  or  discussed  in  those  cases. 

The  evidence  offered  was  properly  excluded  by  the  Court 
below,  and  its  judgement  must  be  aflirmed  with  costs. 

Judgment  affirmed. 


Thomas  J,  Gesford,  plaintiff"  in  error,  v.  Petek  D.  Critzer 
et  al.,  defendants  in  error. 

Etror  to  Scott. 

Whether  a  plaintiff  has  sufficient  ability  to  pay  the  costs  of  a  suit  com- 
menced by  him,  is  a  matter  which  must  necessarily  be  submitted  to  the 
discretion  of  the  Court  in  which  the  cause  is  pending,  and  its  decision 
cannot  be  assigned  for  error,     (a) 

The  statute  requiring  a  plaintiff  to  give  security  for  costs  is  not  unconsti- 
tutional. 

Trespass  in  the  Scott  Circuit  Court,  brought  by  the  plain- 
tiff" in  error  against  the  defendants  in  error.  At  the  October 
term  1845,  the  Hon.  Samuel  D.  Lockwood  presiding,  the 
defendants  moved  for  and  obtained  a  rule  upon  the  plaintiff" 
to  give  security  for  the  costs.  The  rule  not  being  complied 
with,  the  suit  was  dismissed. 

\a)  Selby  v.  Hutchinson,  4  Gil.  R.  319 ;  Ball  t.  Bruce,  27  111.  R.  332. 
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M.  McConnell,  for  the  plaintiff  in  error. 

The  law  requiring  security  for  costs  is  contrary  to  the 
twelfth  section  of  the  eighth  Article  of  the  Constitution. 

The  Court  erred  in  requiring  security  from  the  plaintiff, 
it  appearing  that  he  had  sufficient  property  to  pay  the  costs. 

J.  J.  Hardin  ck  D.  A.  Smithy  for  the  defendants  in  error. 

This  Court  has  recognized  the  validity  of  the  statute  re- 
quiring security  for  costs.     1  Scam.  192. 

It  has  been  acquiesced  in  for  years,  and  it  is  too  late  to 
urge  now  that  it  is  unconstitutional. 

Every  Court  in  the  Union,  so  far  as  is  known,  has  recog- 
nized the  propriety  of  this  requirement  of  statute.  1  U.  S. 
Dig.  611,  title,  "  Security  for  Costs.^^ 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.  The  plaintiff  brought  an  action  of  trespass 
against  the  defendants  in  the  Circuit  Court  of  Scott  county. 
At  the  October  term  1845,  the  defendants  filed  an  affidavit 
in  the  usual  form,  that  the  plaintiff  was  insolvent  and  unable 
,to  pay  the  costs  of  suit,  and  thereupon  a  rule  was  entered 
against  the  plaintiff  to  show  cause  why  he  should  not  give 
security  for  costs.  The  plaintiff  filed  his  affidavit,  stating 
therein  that  he  was  not  insolvent;  that  he  owned  a  house 
and  lot  in  Iowa  worth  $300,  and  personal  property  in  this 
State  worth  about  $150,  and  that  he  was  not  indebted  to  an 
amount  exceeding  $100.  He  was  subsequently  sworn  in 
Court,  and  stated  substantially  the  same  facts.  The  Court 
decided  that  sufficient  cause  had  not  been  shown  against  the 
rule,  and  the  plaintiff  failing  to  give  security  for  costs,  his 
suit  was  dismissed.     This  decision  is  assigned  for  error. 

Whether  a  plaintiff  has  sufficiently  ability  to  pay  the  costs 
of  a  suit  commenced  by  him,  is  a  matter  which  must  neces- 
sarily be  submitted  to  the  discretion  of  the  Court  in  which 
the  cause  is  pending.  The  order  of  the  Court  directing  him 
to  give  security  for  costs,  is  not  a  final  judgment,  and  when 
the  question  arises  only  upon  the  testimony  adduced  of  the 
abihty  of  the  party  to  pay  costs,  the  decision  thereon  cannot 
be  assigned  for  error.     And  if  this  Court  had  the  authority 
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to  review  it  here,  we  should  not  entertain  a  doubt  that  the 
order  was  correctly  made. 

One  of  the  errors  assigned  in  this  case  is,  that  the  law  of 
this  State,  requiring  a  party  to  give  security  for  the  payment 
of  the  costs  of  a  suit  commenced  by  him,  is  repugnant  to 
the  provisions  of  the  12th  section  of  the  Sth  article  of  the 
Constution  of  this  State.  We  have  often,  heretofore,  recog- 
nized the  validity  of  this  law,  and  can  see  nothing  in  the 
argument  submitted  in  this  case  to  induce  us  to  change  this 
opinion. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


William  Thomas,  administrator  of  the  estate  of  Joseph 
Duncan,  deceased,  plaintiff  in  error,  v.  Isaac  Negtjs  et  al.^ 
defendants  in  error. 

Error  to  Madison. 

A.  rented  to  B.   certain  lots.       Subsequently  he  mortgaged  those  lots  to 

C.  During  the  same  month,  D.  conveyed  the  premises  to  A.  and  took  a 
mortgage  to  secure  the  purchase  money.  C.  and  others  commenced 
several  suits  to  recover  tlie  amount  of  rents  due  them,  whereupon  B. 
filed  a  bill  of  interpleader  against  the  plaintiffs,  praj'ing  the  Court  to 
determine  who  was  entitled  to  the  rents,  and  oflering  to  pay  according 
to  the  order  of  the  Court.  The  money  was  brought  into  Court,  and  an 
injunction  was  obtained,  staying  the  proceedings  at  law.  D.  then  filed  a 
bill  against  A.  and  others  to  foreclose  the  mortgage  made  by  A.,  claimed 
the  rents  in  controversy,  and  insisted  that  his  mortgage  was  a  prior  lien 
to  the  mortgage  to  C.  The  latter,  in  his  answer,  claimed  the  rents  and 
insisted  that  his  mortgage  was  the  prior  lien.  This  suit  and  the  bill  of 
interpleader  were  consolidated,  and  heard  and  determined  as  one  case. 
A  decree  was  made,  directing  the  rents  to  be  paid  to  C,  and  declaring 
the  mortgage  to  D.  the  prior  lieu.  C.  received  the  rents  directed  to  be 
paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted  a 
writ  of  error,  assigning  for  error,  the  decree  giving  the  priority  to  D. 

D.  filed  a  plea,  averring  that,  by  C.'s  acceptance  of  the  rents,  he  acqui- 
esced in  the  decree,  and  thereby  released  all  errors ;  that  his  estate  was 
insolvent  and  wholly  unable  to  refund  the  same.  Replication,  demurrer 
and  joinder :  Keld^  that  the  plea  was  valid,  and  the  receipt  of  the  rents 
by  C,  under  the  circumstances  of  the  case,  necessarily  operated  as  a  re- 
lease of  errors. 

Bill  in  Chanceet  in  the  Madison  Circuit  Court,  filed  by 
the  defendants  in  error  against  Duncan  and  others  at  the 
May  term  1843.     The  facts  and  various  proceedings  in  the 
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'Cause  are  stated  by  the  Court.  The  administrator  of  Dun- 
'can  prosecuted  a  writ  of  error. 

At  the  December  term  1844,  of  this  Court,  the  cause  came 
on  to  be  heard  upon  a  motion  to  dismiss  the  bill,  which  motion 
was  overruled.  The  defendants  then  filed  a  plea  similar  to 
that  interposed  at  the  present  term,  to  which  there  was  a 
demurrer,  when  the  Court  decided  the  plea  to  be  good,  and 
ordered  the  writ  of  error  to  be  dismissed.  At  a  subsequent 
day  of  the  term,  the  plaintiff  in  error  obtained  leave  of  the 
Court  to  withdraw  the  demurrer  and  file  a  replication  at  the 
next  term,  which  was  done. 

At  the  present  term,  the  defendants  moved  that  the  case 
be  stricken  from  the  docket,  upon  the  ground  that  the  decision 
of  the  last  term  upon  the  plea  was  final,  and  the  order  di- 
recting the  writ  to  be  dismissed  had  not  been  set  aside  or 
vacated.  The  Court  overruled  the  motion,  stating  that  the 
order  granting  leave  to  withdraw  the  demurrer  to  the  plea 
was  equivalent  to  an  order  setting  aside  the  order  of  dismissal. 

A  demurrer  to  the  replication  was  then  interposed  and 
argued  by 

W.  Martin^  for  the  defendants  in  error. 

A  party,  having  availed  himself  of  the  benefit  conferred 
upon  him  by  a  decree,  cannot  afterwards  appeal  therefrom. 
Atkinson  v.  MaiiJcs,  1  Cowen,  709 ;  McElwain  v.  Willis, 
9  Wend.  553  ;  Slee  v.  Bloom,  n  Johns.  484. 

The  plea  alleges  a  release  of  errors,  and  this  Court,  at 
the  last  term,  held  it  to  be  good.  The  replication  contains 
four  material  averments,  but  even  if  they  are  admitted,  they 
do  not  settle  the  fact  set  up  by  the  plea.  It  does  not  deny 
the  receipt  of  the  money,  under  the  decree,  by  Duncan,  in 
his  life  time.  It  does  not  set  up  any  fact  in  reply  to  the  plea 
by  way  of  denial,  nor  any  new  fact  in  defence.  It  is  a 
departure  in  pleading;  we  are  not  bound  to  answer  it;  it 
puts  in  issue  matters  of  law  instead  of  fact;  and  the  issue, 
if  joined,  would  be  an  immaterial  issue. 

W.  Tliomas,  and  J.  Butterfield,  for  the  plaintiffs  in  error. 
The  replication  takes  issue  upon  two  points  of  the  plea ; 
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the  receipt  of  the  money  under  the  decree,  and  the  release 
of  errors.  1  Greenl.  Ev\  25,  33 ;  Clowes  v.  Dickinson,  8 
Cowen,  328  ;  Byett  v.  Pendleton,  lb.  325. 

In  Clowes  v.  Dickinson,  the  law  of  this  case  is  well  settled. 

The  Opinion  of  the  (Jonrt  was  delivered  by 

Treat,  J.^'"  In  August,  1836,  William  G.  Pinckard  exe- 
cuted to  Marsh,  Hankinson  &  Co.,  a  lease  of  certain  lots  in 
Alton,  for  the  term  of  five  years,  at  an  annual  rent  of  $800. 
On  the  5th  of  January,  1837,  Pinckard  executed  a  mortgage 
on  tlie  lots  to  Joseph  Duncan,  to  secure  the  payment  of 
t^9,6'tl.83.  On  the  25th  of  the  same  month,  Negus  &  Rob- 
bins  conveyed  the  lots  to  Pinckard,  and  at  the  same  time 
took  from  him  a  mortgage  thereon,  to  secure  the  payment 
of  $4,143.75.  In  February,  1840,  several  suits  were  com- 
menced by  Duncan  and  other  persons  against  the  lessees,  to 
recover  the  amount  of  rents  due  by  them.  The  lessees 
thereupon  filed  a  bill  of  interpleader  against  the  plaintifi"s 
in  those  actions,  praying  the  Court  to  determine  who  was 
entitled  to  receive  the  rents,  and  offering  to  pay  them  accor- 
ding to  the  order  of  the  Court.  They  brought  the  money  into 
Court,  and  obtained  an  injunction  staying  the  proceedings  in 
the  actions  at  law.  In  May,  1843,  Negus  &  Robbins  tiled  a 
bill  against  Duncan,  Pinckard  and  others,  for  the  purpose  of 
foreclosing  the  mortgage  made  to  them  by  Pinckard.  By 
their  bill,  they  claimed  the  rents  in  controversy,  and  insisted 
that  their  mortgage  was  the  prior  lien.  In  July,  1843,  this  suit 
and  the  bill  of  interpleader  were  consolidated,  and  heard  and 
determined  as  one  case.  A  decree  was  entered,  directing 
the  rents  to  be  paid  to  Duncan,  and  declaring  the  mortgage 
of  Negus  &  Robbins  to  be  the  prior  lien.  It  was  further 
ordered,  that  if  Duncan  and  Pinckard  did  not  redeem  with- 
in six  months,  the  mortgaged  premises  should  be  sold,  and 
the  proceeds  applied,  in  the  first  place,  to  the  payment  of  the 
mortgage  of  Negus  &  Robbins ;  the  surplus  to  be  applied  to 


*  LocKwooD,  J.,  gave  no  opinion  in  this  ca«e. 
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the  satisfaction  of  Duncan's  mortgage.  After  the  rendition 
of  this  decree,  Duncan  received  the  rents  directed  to  be  paid 
to  him,  amounting  to  $1,531.11. 

Dnncan  has  departed  this  life,  and  his  administrator  now 
^prosecutes  a  writ  of  error.  He  assigns  for  error,  that  so 
inch  of  the  decree  as  gives  to  Negus  &  Robbins  a  priority 
in  the  payment  of  tlieir  mortgages  is  erroneous.  To  this 
assignment  of  error,  Negus  &  Robbins  filed  tbeir  plea,  aver- 
ring, that  Duncan  acquiesced  in  the  decree,  and  released  all 
errors  therein,  by  voluntarily  accepting  the  rents  ;  and  that 
his  estate  is  insolvent,  and  wholly  unable  to  refund  the  same. 
There  is  a  replication  to  this  plea,  a  demurrer  thereto,  and 
a  joinder  in  demurrer.  The  replication  introduces  no  new 
matter  into  the  case,  which,  in  the  opinion  of  the  Court, 
changes  the  character  of  the  defence  presented  by  the  plea. 
The  question  will  therefore,  be  considered  as  if  on  demurrer 
to  the  plea.  In  our  opinion  the  plea  is  valid.  The  receipt 
of  the  money  by  Duncan,  under  the  circumstances  of  the 
case,  necessarily  operated  as  a  release  of  errors.  By 
accepting  the  rents  under  the  decree,  he  acquiesced  in  and 
approved  of  it.  A  party  ought  not  to  receive  the  benefit  of 
a  decree,  and  then  complain  that  it  is  erroneous,  [a)  If  dissatis- 
fied with  it,  he  should  abstain  from  doing  any  act,  which 
may  change  the  situation,  or  impair  the  right, of  the  parties, 
in  the  event  of  its  reversal.  If  the  decree  is  to  be  reversed, 
the  parties  ought  to  be  restored  to  the  position  they  occupied 
before  it  was  rendered.  Their  rights  should  be  reciprocal. 
Any  other  rule  might  be  productive  of  great  injustice.  The 
present  case  furnishes  a  fit  illustration.  The  pleadings  admit 
the  insolvency  of  the  estate  of  Duncan,  and  its  inability  to 
refund  the  money.  Suppose  this  writ  of  error  should  be 
retained,  and  the  Court,  on  the  hearing  of  the  cause,  should 
be  of  the  opinion  that  the  mortgage  to  Duncan  was  the  prior 
lien,  and  that  the  rents  belonged  to  Negus  &  Robbins,  or 
some  of  the  other  parties.  In  such  an  event,  the  estate  of 
Duncan  would  acquire  an  unjust  advantage,  and  the  other 
parties  would  be  without  an  adequate  remedy  to  enforce  their 
acknowledged  rights.     This  is  not  hke  the  case  of   a  judg- 

(a)  Morgan  v.  Ladd,  ante  414 ;  Richeson  T.  Ryan,  14  111.  R.  74, 
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ment  or  decree  against  a  party.  He  may  satisfy  it,  either 
voluntarily,  or  on  compulsion,  and  then  reverse  it  for  error. 
In  such  case,  he  is  required  to  do  the  act,  or  pay  the  money. 
Here,  the  party  received  the  rents  voluntarily,  and  he  can- 
not protect  himself  by  saying,  he  was  required  to  accept 
them  by  the  decree  of  the  Court.  The  administrator  might 
perhaps  have  avoided  the  effect  of  the  plea,  by  bringing  the 
money  into  this  Court,  subject  to  its  disposition.  If  that 
course  had  been  adopted,  the  rights  of  the  parties  could  be 
preserved.  We  have  been  referred  to  the  case  of  Clowes  v. 
Dickinson^  8  Cowen,  328,  decided  in  the  Court  of  Errors  of 
I*^ew  York,  which  seems  to  lay  down  a  different  rule  than 
the  one  we  adopt  in  this  case.  We  have  maturely  consid- 
ered that  case,  and  cannot  concur  in  the  opinion  there 
expressed. 

The  demurer  will  be  sustained,  and  the   writ  of  error  dis- 
missed. 

The  following  dissenting  opinion  was  delivered  by 
Caton,  J.  After  the  most  mature  reflection  in  connection 
with  the  authorities  adduced  on  the  argument,  my  mind  has 
been  brought  to  the  conclusion  that  the  receipt  by  Duncan, 
of  the  money  awarded  to  him  by  the  decree,  did  not  operate  as 
a  release  of  the  errors  which  may  have  been  committed  against 
him  in  other  parts  of  the  decree.  A  decree  in  chancery  is 
not  necessarily  an  unit ;  but  often,  and  indeed  most  generally, 
consists  of  several  distinct,  separate  and  independent  parts, 
as  is  the  case  here.  And  any  party  complaining  of  any  part 
of  such  decree,  can  bring  it  here  and  assign  such  part  of  the 
decree  for  error  as  he  complains  of,  and  then  we  can  adjudi- 
cate onl_y  upon  the  errors  assigned.  When  the  error  assigned 
goes  to  the  whole  foundation  of  the  decree,  as  the  want  of 
proper  parties,  or  want  of  jurisdiction  of  the  parties  and  the 
like,  then  the  whole  decree  must  be  reversed,  and  the  cause 
remanded,  that  it  may  be  placed  in  a  proper  condition  to  be 
heard.  But  where  the  error  assigned  only  goes  to  a  part 
of  the  decree  which  has  been  improperly  adjudicated  against 
the   parties  complaining,  then  we  only  have  to  do  with  such 
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part  of  the  decree  as  is  thus  assigned  for  error,  and  we  can- 
not put  the  plaintiff  in  error  in^ny  worse  condition  than  he 
was  before.  The  very  averment  of  the  defendant  in  his  join- 
der in  error  is,  that  there  is  no  error,  and  he  prays  that  the 
decree  may  be  affirmed.  He  neither  asks,  nor  have  we  a 
right  to  give  him  any  more  than  he  has  in  the  decree  below. 
When  the  cause  is  properly  brought  to  a  hearing,  and  the  de- 
cree consists  of  several  facts,  a  part  only  of  which  is  assigned 
for  error,  we  cannot  reverse  the  decree  entirely,  but  only 
such  part  as  is  assigned  for  error,  the  others  indeed  not  being 
before  us.  We  have  decided  at  this  term,  that  a  writ  of 
error  is  an  original  suit  in  this  Court,  the  cause  of  action  in 
which  is  the  supposed  error  in  the  decision  of  the  Court  below ; 
and  shall  it  be  said  that  we  can  go  beyond  that  supposed 
cause  of  action,  and  as  it  were,  by  way  of  set  off,  hunt  up 
something  in  the  decree,  of  which  the  defendant  has  never 
complained,  and  does  not,  by  his  pleading  in  the  cause,  com- 
plain, and  give  him  something  to  which  possibly,  he  might 
have  been  entitled,  had  he  prosecuted  his  right  in  proper 
time,  and  in  a  legal  way?  The  defendant  in  error  can  put 
in  no  plea  of  set  oft',  but  his  joinder  in  error  is  in  the  nature 
of  a  demurrer  to  the  plaintiff's  assignment,  and  the  most  he 
can  possibly  ask  is,  that  the  writ  shall  be  dismissed,  and  the 
decree  affirmed.  I  repeat,  the  most  we  can  do  for  the  defend- 
ant is  to  leave  him  as  well  off  as  we  find  him  :  and  the  least 
we  can  do  for  the  plaintiff  is  to  leave  him  in  possession  of  all 
that  is  secured  to  him  in  the  decree  below.  If,  then,  Duncan 
could  not  be  deprived  in  this  writ  of  error  of  the  money 
adjudged  to  him  below,  then  no  one  can  complain  that  he 
has  taken  that  which  he  has  secured  to  him  by  that  decree, 
and  which  we  cannot  take  from  him.  By  receiving  that 
which  the  other  party  admits,  by  not  complaining  he  was  en- 
titled to,  he  cannot  be  said  to  have  released  a  right  which  he 
claims  to  have,  but  which  the  other  party  denies.  Had 
Kegus  and  Robbins  thought  that  part  of  the  decree,  which  de- 
termined that  Duncan  was  entitled  to  the  rents,  unjust, 
they  might  have  taken  an  appeal,  or  brought  error,  and  as- 
signed that  part  of  the  decree  for  error;  then,  and  not  till 
VOL.  VII.  89 
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then,  could  we  take  cognizance  of  that  supposed  error,  and 
if  erroneous,  reverse  that  part  of  the  decree.  Without  an 
appeal  or  a  supersedeas,  Duncan  had  an  undoubted  right  to 
receive  the  money ;  and  its  recipt  by  him  in  no  wise  pre- 
vented the  other  parties  from  prosecuting  a  writ  of  error  to 
reverse  that  part  of  the  decree ;  and  if  reversed  on  such  a 
proceeding,  I^egus  and  Robbins  would  have  the  same  remedy 
against  the  administrator  of  Duncan  that  they  would  have 
had  if  he  had  not  brought  this  writ.  It  may  be  said  that  the 
estate  of  Duncan  is  insolvent,  so  that  the  money  cannot  be 
recovered  back  from  the  estate ;  but  that  is  a  misfortune 
brought  about  by  their  own  negligence  in  not  taking  steps  in 
proper  season  to  lay  their  complaints  before  this  Court,  and 
to  prevent  Duncan  from  collecting  the  money.  Such  conse- 
quences often  follow  such  negligence.  This  plea  is  founded 
upon  the  mistaken  notion,  as  I  conceive,  that  the  whole 
decree  is  before  us  for  reversal  or  affirmance,  as  well  that 
part  which  is  not  assigned  for  error,  as  that  which  is.  If  the 
decision  of  this  case  is  to  establish  such  a  doctrine  in  this 
Court,  I  fear  the  length  to  which  it  will  lead  us,  is  hardly 
appreciated.  It  is  a  novel  doctrine,  as  I  apprehend,  engrafted 
upon  our  system  of  chancery  practice,  which  will  require 
much  pruning,  to  say  the  least.  But  I  am  not  without  au- 
thority to  sustain  the  views  which  I  entertain  on  this  subject. 
In  the  case  of  Close  v.  Dickenson,  8  Cowen,  3,  this  question 
came  before  the  Court  of  Errors  of  l^ew  York,  in  a  case 
much  stronger  for  the  defendant  in  error  than  the  present, 
where  it  was  unanimously  decided  by  that  Court,  that  a  party 
who  had  accepted  and  receipted  for  a  sum  of  money  which 
had  been  awarded  to  him  in  the  decree,  might  still  take  the 
case  to  the  Court  of  Errors,  and  claim  that  he  was  entitled 
to  more  than  had  been  adjudged  to  him.  In  that  case,  the 
part  of  the  decree  complained  of,  was  necessarily  the  very 
part  under  which  he  had  received  the  money ;  depending  on 
the  same  pleading  and  proof,  all  of  which  unavoidably  came 
in  review  in  the  appellate  Court,  and  yet  the  Court  decided 
in  substance,  that  notwithstanding  the  case  might  have  shown 
that  the  plaintiff  in  error  was  entitled  to  less  than  he  had 
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received,  yet  the  appellate  Court  could  not  diminish  that 
amount  in  the  proceding  then  before  it.  In  that  case, 
Chancellor  Jones  and  Senators  Spencer  and  Colden  all  de- 
livered opinions  on  the  same  side,  and  I  may  truly  say  that 
they  are  among  the  brightest  ornaments '  that  have  ever 
adorned  the  legal  profession  in  that  State.  I  think  the  de- 
murrer to  the  replication  in  this  case  should  be  carried  back 
and  sustained  to  the  plea. 

Writ  dismissed. 


MuRKAT   McCoNNELL  et  ol.,  plaintiffs  in   error,   v.    Joseph 
Stettiniijs  et  al.^  defendants  in  error. 

Error  to  Sangamon. 

To  entitle  the  defendant  to  plead  the  pendency  of  a  former  suit  in 
abatement,  it  is  not  always  necessary  that  both  suits  should  be  between 
the  same  parties.  It  is  sometimes  sufficient  if  the  subject  matter  of  both 
suits  is  the  same. 

It  is  well  settled,  that  the  mere  giving  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the  original  cause  of  action, 
if  the  payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon 
the  trial  to  be  cancelled,    (a) 

The  acceptance  of  a  promissory  note  is  prima  facie  evidence  of  satisfac- 
tion of  an  account,  and  no  recovery  can  be  had  upon  the  old  indebted- 
ness without  some  explanation,  or  giving  some  account  of  the  note. 

In  a  suit  against  two  joint  debtors,  a  notice  of  the  issuing  of  a  commission 
to  take  depositions  to  one  of  them  is  insufficient,  and  the  deposition  can- 
not be  used  against  him  who  is  not  served  with  notice. 

Assumpsit,  originally  brought  in  the  Morgan  Circuit 
Court  by  the  defendants  in  error  against  the  plaintiffs  in 
error.  By  agreement,  the  venue  was  changed  to  Sangamon 
county,  and  the  cause  was  there  tried  before  the  Hon.  Sam- 
uel H.  Treat,  at  the  March  term  1845,  without  the  interven- 
tion of  a  jury.     Judgment  for  the  plaintiffs  below  for  $753,68. 

The  substance  of  the  pleas  is  stated  in  the  Opinion  of  the 
Court. 

J.  A.  McDougall,  and  M.  McConnell^  for  the  plaintiffs  in 
error. 

I.     There  was  error  in  the  rendition  of    a   judgment  for 

(a)  Dedman  v.  Williams,  1  Scam.  R.  156 ;  Palmer  v.  Logan,  3.  Scam.  R.  60 ;  Miller  v. 
Lumsden,  16  111.  R.  161 ;  Ryan  v.  Dunlap,  17  III.  R.  44;  Smalley  v.  Eddy,  19  111.  R.  211 ; 
Stevens  v.  Bradley,  22  111.  R.  247  ;  Rayburn  v.  Day,  27  111.  R.  47. 
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plaintiffs  below,  a  plea  in  bar  remaining  unanswered  by  the 
plaintiffs  below. 

II.     The  bill  of  exceptions  shows  that  there  was  no  evi- 
dence against  McConnell  on  account  stated. 

First.     There  is  no  sufficient  evidence  of  there  ever  hav- 
ing been  a  partnership  between  defendants  below,  and 

Second.  The  only  evidence  of  an  account  stated  is  Yan- 
syckel's  note.  It  is  evident  that  this  was  but  the  act  of  one 
partner  after  the  dissolution,  and  was  not  binding  on 
McConnell.  Hackley  v.  Patrick.,  3  Johns.  536,  the  leading 
American  case ;  Hopkins  v.  Banks.,  7  Cowen,  653  ;  Gleason 
V.  Clark,  9  do.  59  ;  Baker  v.  Stacliyole.,  lb.  420  ;  Walden  v. 
Sherhurne,  15  Johns.  423 ;  Walker  v.  Buherry,  1  A.  K. 
Marsh.  189  ;  /Sto7-y  v.  Barrell,  2  Conn.  665  ;  Bootes,  v.  Wei. 
ford,  4  Mun.  215 ;  Bevy  v.  Cadet,  IT  Serg.  &  Kawle  126  ; 
Belote  V.  Wyn7ie,  7  Terger,  534  ;  Bell  v.  Morrison,  1  Peters, 
372-3 ;  Gow  on  Part.,  196,  note ;  Story  on  Partnership, 
460-2  ;  note,  462,  468-9  ;   Yandes  v.  Bafavour,  2  Blackf.  371. 

Tiiird.  The  authorities  that  follow  the  English  decision, 
require  proof  of  the  original  indebtedness.  What  was  the 
original  consideration  ?  bills  of  exchange  ;  there  is  no  proof 
of  bills  of  exchano;e.  This  acknowledo-ement  of  Yansvckle 
is  only  binding  by  reference  back  to  the  original  debt,  and 
could  not,  be  evidence  against  McConnell  of  a  contract  made 
by  him  at  the  time  of  the  account  stated,  Yansyckel  then 
having  no  authority  to  contract  for  the  firm.  Here  they  seek 
to  recover  upon  a  contract  subsequent  to  the  dissolution 
after  and  independent  of  the  accruing  of  the  original  indebt- 
edness. 

III.  The  nominal  plaintiffs  in  this  cause  have  no  right  of 
action ;  they,  by  taking  a  note  and  assigning  it  without 
recourse,  lost  all  interest  in  the  original  contract  and  extin- 
guished the  original  indebtedness.  Tempest  v.  Ord,  1  Mad. 
59.  Where  vendor  takes  a  bill  out  and  out,  he  cannot  resort 
to  the  original  consideration  ;  3  Camp.  N.  P.  C.  352  ;  4  Cowen 
&  Hill's  notes  to  Phillips,  107,  note.  In  this  case,  I.  Smith 
Homans  had  no  right  to  resort  to  the  original  consideration 
between  hmi  and  nominal  plaintiffs.  What  claim  can  he 
have  to  do  so  as  against  us  ? 
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lY.  The  issue,  that  the  interest  in  the  note  was  in  others 
than  plaintilis  below,  is  sustained  by  evidence.  The  record 
shows  that  Stettinius  &  January  have  nothing  to  do  with  this 
case,  and  that  the  actual  plaintifFs  have  used  their  names, 
and  for  this  purpose  have  made  a  nominal  transfer,  but  not 
delivered  the  note. 

Y.  The  depositions  were  not  sufficient;  there  being  notice 
to  only  one  defendant. 

J.  J.  Hardin  <&  D.  A.  Smithy  for  the  defendants  in  error. 

Taking  a  new  note  and  giving  up  an  old  one,  is  not  con- 
sidered as  payment  of  first  note,  and  suit  may  be  brought  on 
the  old  note.  Olott  v.  BatMone,  5  Wend.  490 ;  Van  Os- 
trandt  v.  Reed,  1  do.  424;  Hughes  v.  Wieeler,  8  Cowen,  77; 
liaymond  Y.  Merchant,  3  do.  147;  Buvdick  v.  Green,  15 
Johns.  247 ;  Putnam  v.  Leiois,  8  do.  389  ;  Tohey  v.  Barher, 
5  do.  68;  Murray  v.  Gouverneur,  2  Johns.  Cases,  438; 
Schermerhom  v.  Loines,  7  Johns.  311 ;  Johnson  v.  W^ed,  9 
do.  310  ;  Holmes  v.  DWamjp  1  do.  34;  Muldon  v.  Whitloch, 
1  Cowen,  306  ;  2  Starkie  on  Ev.  184;  4  Mass.  93;  Smith  v. 
Rogers,  17  Johns.  340, 

The  pendency  of  the  suit  in  the  TJ.  S.  Circuit  Court  is 
no  bar  to  another  action.  Walsh  v.  DurMn,  12  Johns.  99  ; 
Haight  v.  Holly,  3  Wend.  252 ;  Wheeler  v.  Raymond,  8 
Cowen,  31],  note  a. 

A  party  is  not  bound  to  prove  a  real  interest  in  the  note 
sued  on.  It  is  sufficient  to  have  the  legal  title.  McHenry 
V.  Ridgely,  2  Scam.  310. 

The  Opinion  of  tlie  Court  was  delivered  by 

Ptjeple,  J.  The  defendants  in  error,  who  were  plaintiffs 
below,  brought  an  action  of  assumpsit  against  the  plaintiffs 
in  error,  who  were  defendants  below,  in  the  Circuit  Court  of 
Morgan  county,  and  by  agreement  the  venue  was  changed  to 
the  county  of  Sangamon.  The  declaration  charges  in  the  first 
count,  that  the  defendants  below,  on  the  12th  day  of  July, 
1842,  being  indebted  to  the  plaintiffs  below  in  the  sum  of 
$1154.26,  according  to  an  account   attached,  in   consideration 
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thereof,  then  and  there  undertook  and  promised  to  pay  that 
sum  on  demand,  and  though  requested,  refused.  Then  fol- 
low the  common  money  counts,  and  the  copy  of  the  ac- 
count referred  to  in  the  first  count. 

Yansyckel  appeared  and  pleaded  in  abatement,  that  on 
the  18th  day  of  August,  1842,  plaintifis  and  defendants 
accounted  together ;  that  there  was  found  due  the  plaintiffs 
below,  on  such  accounting,  the  sum  of  $1154.26,  and  that 
he,  Vansyckel,  for  the  defendants  below,  executed  a  note  for 
the  balance  as  follows  . 

"  $1154.26.  St.  Louis,  Mo.  July  18,  1842.  On  the  26th 
day  of  October  next,  we  promise  to  pay  to  the  order  of 
Stettinus  &  January  eleven  hundred  and  fifty  four  dollars 
iM  for  value  received,  without  defalcation  or  discount,  with 
interest  from  date  at  the  rate  of  ten  per  cent,  per  annum. 

McConnell  &  Yansyckel, 
Per  H.  W.  Yansyckel,  in  hq." 

That  plaintiffs  below  accepted  this  note  in  payment  and  final 
settlement  of  account  declared  on  ;  that  on  the  13th  day  of 
April,  1843,  said  plaintiff  sold  said  note  to  Isaac  Smith 
Horaans,  and  indorsed  the  same  to  him  without  recourse  and 
delivered  the  note  to  him,  and  he  became  the  exclusive 
legal  owner  of  the  same ;  that,  at  that  date,  Homans  was  a 
citizen  of  Missouri,  and  said  defendants  citizens  of  Illinois ; 
and  that  on  said  day  Homans  commenced  a  suit  on  said  note 
in  the  United  States  Circuit  Court  for  the  District  of  Illi- 
nois ;  that  summons  therein  had  been  served  on  said  defend- 
ants, and  that  said  suit  is  still  pending  and  undetermined. 
This  plea  was  demurred  to  for  duplicity.  The  demurrer 
was  sustained  on  the  22d  day  of  November,  1844,  and 
Yansyckel  failing  to  answer  further,  judgment  was  ren- 
dered against  him  on  the  demurrer. 

McConnell  pleaded  the  general  issue,  payment,  and  seve- 
ral special  pleas,  the  substance  of  which  were,  that  he  and 
Yansyckel  dissolved  partnership  on  the  4th  day  of  January, 
1842  ;  that  Yansyckel  accounted  with  the  plaintiffs  below 
and  gave  the  notes  set  out  in  the  plea  in  abatement,  for  the 
debt  here  sued  upon ;  that  said  plaintifis  assigned  the  note  to 
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Homans  without  recourse  upon  thenij  and  averred  that  said 
plaintiffs  had  not,  at  the  commencement  of  this  suit,  any 
interest  in  the  claim  sought  to  be  recovered,  or  in  said  note. 
To  these  pleas  the  plaintiffs  below  replied  that,  "at  the  com- 
mencement of  the  suit,  they  had  the  interest  in  and  the  pos- 
session of  the  said  note,  use,  &c." 

On  the  5th  day  of  October,  1844,  said  plaintiffs  notified 
McConnell  that  a  commission  would  be  issued  to  take  the 
depositions  of  several  witnesses,  residing  in  St.  Louis,  Mo. 
The  commission  issued  on  the  15th  day  of  the  same  month. 
ITo  notice  was  served  on  Yansyckle,  and  no  cross  interroga- 
tories wore  filed.  The  depositions  were  taken  and  returned, 
and  before  the  trial,  McConnell  filed  exceptions  to  the  de- 
positions, one  of  which  was,  that  no  notice  had  been  served 
on  Vansyckel,  his  co-defendant,  of  the  issuing  of  the  com- 
mission. The  record  does  not  show  that  McConnell,  or  any 
other  person  at  any  time,  appeared  as  attorney  for  Yansyckel. 
The  Court  overruled  the  exceptions  to  the  depositions,  and 
McConnell  excepted.  Upon  the  trial,  the  plaintiffs  below 
produced  the  note  before  mentioned,  and  offered  to  deliver 
it  up  to  be  cancelled. 

The  questions  presented  by  the  record  are,Jirst,  whether 
the  plea  in  abatement,  filed  by  Yansyckel,  was  a  good  plea ; 
second,  whether  the  assignment  of  the  note  by  plaintiffs  below 
to  Homans,  without  recourse,  operated  as  an  extinguish- 
ment of  the  original  indebtedness,  or  cause  of  action  for 
which  the  note  had  been  given,  so  as,  under  the  circum- 
stances, to  bar  the  said  plaintiffs  from  maintaining  this  suit ; 
and  third,  whether  the  exceptions  to  the  depositions  were 
properly  overruled. 

We  are  of  opinion,  that  the  demurrer  to  the  plea  in  abate- 
ment was  properly  sustained.  To  entitle  a  defendant  to  plead 
the  pendency  of  a  former  suit  in  abatement,  it  is  not  always 
necessary  that  both  suits  should  be  between  the  same  parties. 
It  is  sometimes  sufficient,  if  the  subject  matter  of  both  suits  be 
the  same.  In  qui  tarn  actions  for  the  recovery  of  penalties, 
where  any  person  may  sue,  if  a  prosecution  is  once  com- 
menced and  pending,  and  a  subsequent   suit  is  brought  for 
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tlie  same  cause  of  action  in  the  name  of  another,  if  the  first 
could  not  be  pleaded  in  abatement,  there  would  be  no  end 
to  the  recovery  of  penalties  for  one  violation  of  the  law.  Or 
if  one  give  a  note  for  borrowed  money  to  A.,  which  A,  as- 
signs to  B.,  and  B.  commences  a  suit  upon  the  note,  it  wonld 
be  absurd  to  hold  that  A.  would  still  have  his  right  of  action 
for  the  money  borrowed,  after  he  had  parted  with  all  his  in- 
terest in  the  note,  because  the  suits  were  not  between  the 
same  parties.  The  rule  of  law  is  based  noon  the  principle, 
that  a  debtor  shall  not  be  harrassed  witli  a  multiplicity  of 
suits  for  the  same  cause  of  action  ;  and  it  is  too  late,  after  the 
plea  has  been  filed,  for  the  plaintiif  to  dismiss  his  suit,  and 
then  reply  this  fact.  If  the  plea  be  true  when  pleaded,  it 
shall  stand. 

But  this  plea  contains  matters,  which,  if  well  pleaded, 
would  constitute  two  separate  and  distinct  defences,  the  one 
in  bar,  and  the  other  in  abatement  of  action.  It  alleges  that 
Vansyckel  and  plaintiffs  below  accounted  together ;  that  a 
note  was  taken  for  this  same  account  now  sued  upon,  and 
received  in  full  payment  and  satisfaction  of  the  same.  This, 
if  true,  would  be  a  bar  to  this  action,  and  the  original  de- 
mand could  not  be  recovered  unless  the  note  was  produced 
and  cancelled.  The  plea  also  contains  the  distinct  allega- 
tion that  there  is  a  prior  suit  pending  for  the  same  cause  of 
action,  which,  if  true,  would  abate  the  suit.  All  the  facts 
necessary  to  show  the  commencement  and  pendency  of 
the  former  suit,  and  that  it  was  for  the  same  cause  of 
action,  might  properly  have  been  set  out  in  this  plea. 
These  would  only  tend  to  establish  the  single  point  nec- 
essary to  a  complete  defence,  and  would  not  render  the 
plea  liable  to  the  objection  of  duplicity.  But  the  allega- 
tion that  the  note  was  received  in  payment  and  satisfaction 
is  matei'ial  and  traversable,  and  if  true,  would  bar  the 
plaintiffs'  right  to  recover,  and  cannot  be  treated  as  surplus- 
age. Either  point,  being  traversed  or  denied  in  the  rejjlica- 
tion,  would  still  defeat  the  plaintiffs  below.  If  they  had  de- 
nied the  pendency  of  the  former  suit,  they  would  thereby 
have  admitted  that  the  note  was  received  in  payment  of  the 
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account  sued  on ;  and  if  they  had  denied  or  traversed  this, 
they  would  have  admitted  the  pendency  of  the  former  suit. 
For  these  reasons  the  demurrer  to  this  plea  was  pi'operly  sus- 
tained. 

Upon  the  second  point,  whether  the  assignment  of  the 
note  to  Homans,  without  recourse,  operates  as  an  extinguish- 
ment of  the  original  indebtedness.  A  distinction  is  attempt- 
ed to  be  drawn  between  such  a  case,  and  one  in  which  the 
note  is  passed  in  the  usual  course  of  business  by  indorse- 
ment, which  leaves  the  endorser  liable  in  default  of  payment 
by  the  maker.  It  is  well  settled,  that  the  men  giving  a  ne- 
gotiable note,  or  its  indorsement  to  a  third  person  does  not 
extinguish  the  original  cause  of  action,  if  the  payee  can  show 
that  the  note  has  been  lost,  or  can  produce  it  upon  the  trial 
to  be  cancelled.  The  acceptance  of  a  promissory  note  is 
prima  facia  evidence  of  satisfaction  of  an  account,  and  no 
recovery  can  be  had  upon  the  old  indebtedness  without  some 
explanation,  or  giving  some  account  of  the  note.  Burdick 
V.  Green^  15  Johns,  24:7 ;  Smith  v.  Rogers,  17  do.  840  ;  'Hughs 
V.  Wheeler,  8  Cowan,  78.  What  is  there  to  exempt  this 
case  from  the  just  rule  of  law  i  The  basis  of  these  deci- 
sions are,  that  when  a  party  has  once  become  indebted  he 
shall  not  be  discharged  until  the  debt  has  been  actually  paid, 
unless  the  debtor,  by  some  act  or  conduct  of  the  creditor 
has  been  placed  in  a  worse  condition.  Wherein  have  the 
defendants  below  in  this  suit  been  damniiied,  admitting  the 
statement  of  the  pleas  to  be  true,  so  far  as  they  are  not 
traversed  ?  Yansyckle  settled  the  account,  gave  a  note  for 
the  sum  due;  the  note  is  sold  to  Homans  without  recourse;  a 
suit  is  commenced  on  the  original  debt;  the  note  is  brought 
into  Court  and  offered  to  be  surrendered  to  the  makers,  and 
one  of  the  original  debtors  insists,  that  because  the  note, 
which  was  not  signed  by  nor  binding  upon  him,  had  passed 
from  the  payee  without  any  liability  against  him  as  indorser, 
that,  therefore,  the  debt  for  which  he  was  once  liable  is  paid. 
We  cannot  understand  the  reason  of  this  distinction.  By 
the  same  course  of  argument  it  might  be  shown,  that  an  in- 
dorser, who  was   the  payee  of  a  promissory  note,  and  who 
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has  been  discharged  as  indorser  from  want  of  notice  or  dil" 
igence  on  the  part  of  the  liolder,  could  not  be  allowed  to 
take  up  a  note  which  had  been  transferred  by  him  for  a  val- 
uable consideration,  and  resort  to  a  suit  for  the  original  con- 
sideration upon  offering  to  deliver  np  the  note.  The  sub- 
stance of  the  whole  argument  appears  to  be,  that  when  a 
note  given  for  a  debt  has  passed  from  the  payee  for  value, 
and  he  had  ceased  to  be  liable  upon  his  transfer  that  there- 
fore the  debt  for  which  the  note  was  given  is  paid.  The 
Court  think  that  this  would  be  manifestly  unjust,  and  we 
would  require  some  very  strong  and  decisive  authority  in 
favor  of  the  doctrine,  before  we  would  hold  it  to  be  law. 

"We  think,  however,  that  the  exceptions  to  the  depositions 
were  well  taken.  McConnell  and  Yansyckel  were  sued 
upon  a  joint  contract.  Their  joint  liability  must  in  some 
way  be  proved,  together  with  the  amount  of  the  plaintiffs' 
damages.  Perhaps  the  fact  that  Yansyckel  abided  by  his 
demurrer,  and  that  a  judgment  was  thereon  entered  against 
him  w^ould,  on  his  part,  admit  the  joint  liability  and  nom- 
inal damages,  and  that  the  depositions  would  be  sufficient  as 
against  McConnell  to  sustain  the  judgment.  But  they  are 
used  upon  the  assessment  of  the  damages  against  Yansyckel, 
as  well  as  upon  the  trial  against  McConnell,  to  prove  the 
amount  due,  and  are  the  only  evidence  produced  to  show 
the  amount  of  damages  sustained.  Without  them  no  judg- 
ment except  for  nominal  damages  could  have  been  rendered 
against  Yansyckel  or  McConnell  either,  the  cause  of  action 
being  upon  a  joint  contract  and  liability.  McConnell  never 
appeared  as  attorney  for  Yansyckel,  and  he  had  no  notice 
of  the  issuing  of  this  commission,  and  no  opportunity  to  file 
cross  interrogations.  When  the  commission  issued,  the  de- 
murrer to  Yansyckel's  plea  was  still  unsettled.  He  was  en- 
titled to  notice  of  the  issuing  of  the  commission,  and  service 
upon  his  co-defendant  was  clearly  insufficient. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  that  Court  to 
award  a  venire  de  novo. 

Judgment  reversed. 
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Chaeles  Stevenson  et.  al..,  plaintifls  in  error,  v.  Terra  B. 
Farnsworth  et.  al..,  defendants  in  error. 

Error   to  Ogle. 

Under  the  twelfth  section  of  the  ''Act  concerning  practice  in  Courts  of 
Lmc"  approved  Jan.  29,  1837,  the  genuineness  of  the  instrument  sued 
on  is  admitted,  unless  its  execution  is  denied  on  oath  by  the  person 
charged  to  be  the  maker.  If  his  plea  be  not  verified  by  aflBdavit,  he  is 
precluded  on  the  trial  from  controverting  the  execution  of  tlie  instru- 
ment. The  pleas  of  71021  est  factum  and  7ion  assumpsit  may,  however,  be 
pleaded  as  formerly.  The  statute  does  not  change  the  mode  of  pleading, 
but  the  rule  of  evidence  only.  Under  these  pleas  the  defendant  may  still 
insist  on  any  legal  defence  that  he  could  have  done  at  Common  Law,  ex- 
cept merely  denying  or  disproving  the  execution  of  the  instrument  de- 
clared on.  The  statute  requires  the  person,  who  is  to  be  charged,  and 
not  the  party,  to  verify  the  plea,  (a) 

If  one  of  two  defendants  verify  his  plea  by  oath,  the  plaintiff  is  required 
to  prove  his  case  as  to  him  only.  By  the  "  Act  regulating  evidence  in  cer- 
tain cases,'''  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting  the 
proof  of  partnership  is  changed,  and  it  is  placed  upon  the  same  footing 
with  the  proof  of  the  execution  of  written  instruments.  This  statute  is  to 
receive  the  same  construction. 

Where  one  of  two  defendants,  charged  as  partners,  Jiad  verified  his  pleas 
by  affidavit,  it  was  hdd  that  it  was  only  incumbent  on  the  plaintiffs  to  sus- 
tain their  action  against  both,  to  show  that  he  was  a  member  of  the  firm 
charged,  and  that  the  note  sued  on  was  executed  on  behalf  of  the  firm. 

In  an  action  against  a  firm  upon  a  note,  if  one  verify  his  plea  under 
oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  tliat  he  was 
a  member  of  the  firm  composed  of  himself  and  his  co-defendant,  and  that 
the  note  was  genuine,  and  the  plaintiff  is  not  bound  to  prove  these  facts 
as  to  him. 

Assumpsit  in  the  Ogle  Circuit  Court,  bronght  by  tlie  de- 
fedants  in  error  against  the  plaintiffs  in  error.  The  cause 
was  heard  before  the  Hon.  John  D.  Caton  and  a  jury,  at  the 
May  term  1845,  when  a  verdict  was  rendered  in  favor  of  the 
plaintiffs  below  for  $1709.95. 

The  pleadings  are  stated  in  the  Opinion  of  the  Court. 

O.  Peters,  for  the  plaintiffs  in  error. 

In  an  action  of  assumpsit  against  partners,  at  common 
law,  a  plea  of  non  assumpsit  puts  in  issue  the  partnership, 
and  casts  upon  the  plaintiff  the  burden  of  proving  that  all 
the  defendants  were  partners.     Tomlinson  v.  Collett.,  3  Blackf. 

{a)  Kinton  v,  Husbands,  3  Scam.  R.  1S8,  and  note. 
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436;  Springer  Y.  Patterson^   1   do.  189;  Bates  v.  Hunt,  lb. 
67;  1  Chitty'sPl.  516. 

By  our  statute,  the  plea  of  non  assumpsit  admits  the  part- 
nership unless  the  plea  is  verified  by  affidavit.  Session 
Laws  of  1841,  113,  §  2  ;  and  this  Court  has  held  that  non  as- 
sumpsit sworn  to,  is  the  proper  plea  to  put  in  issue  the  ex- 
ecution of  the  note.  liinton  v.  Husbands,  3  Scam,  187; 
Yance  \.  Funk,  2  do.  263. 

J.  'Marsh  and  S.  T.  Logan,  for  the  defendants  in  error. 

An  important  question  arising  in  this  case  is,  could  the 
defendant,  C.  Stevenson,  avail  himself  of  the  benefit  of  the 
plea  of  non  est  factum  without  verifying  it  by  his  own  affi- 
davit ? 

The  statute,  by  its  terms,  makes  it  a  personal  privilege, 
predicated  upon  a  personal  condition.  Rev.  Stat.  415,-  §§ 
13,  14 ;    Witter  v.  McNeil,  3  Sam.  433-6. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.*  This  suit  was  commenced  in  the  Ogle  Cir- 
cuit Court,  by  Farnsworth  and  Ferguson  against  Charles 
Stevenson  and  John  D.  Stevenson.  The  declaration  was  in 
assumpsit  on  a  note  made  payable  to  the  plaintiffs,  and  al- 
leged to  have  been  executed  by  the  defendants,  as  partners, 
by  the  style  of  C.  Stevenson  &  Co.  The  defendants  pleaded, 
first,  non  assumpsit,'  second,  that  they  did  not  make  and  ex- 
ecute the  note  declared  on.  These  pleas  were  verified  by 
the  affidavit  of  John  D.  Stevenson.  On  a  trial  before  a  jury, 
the  plaintiffs  proved  the  signature  to  the  note  to  be  in  the 
hand  writing  of  John  D.  Stevenson,  and  that  he  had  admitted 
that  Charles  Stevenson  and  himself  were  copartners  under 
the  firm  of  C.  Stevenson  &  Co.  The  jury  found  a  verdict 
in  favor  of  the  plaintifis  for  $1709.95.  The  Court  overruled 
a  motion  for  a  new  trial,  and  rendered  judgment  on  the  ver- 
dict. Yarious  exceptions  were  taken  by  the  defendants 
during  the  progress  of  the  trial,  but  they  all  related  to  the 

*  Wilson,  0.  J.,  did  not  elt  in  this  case. 
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admission  and  exclusion  of  testimony  as  to  the  question, 
whether  Charles  Stevenson  was  a  partner  in  the  firm  of  C. 
Stevenson  &,  Co.,  and  as  such,  liable  for  the  payment  of  the 
note. 

The  Stevensons  being  the  record  to  this  Court,  and  assign 
numerous  errors  in  it,  all,  however,  growing  out  of  the  excep- 
tions before  stated.  In  the  view  the  Court  is  inclined  to  take 
of  this  case,  it  is  unnecessary  to  notice  them  specifically. 
By  the  twelfth  section  of  the  '•^  Act  concerning  jpractice  in 
Courts  of  LaiD^''  approved  January  29th,  1827,  it  is  provi- 
ded that  ''no  person  shall  be  permitted  to  deny  on  trial,  the 
execution  of  any  instrument  in  writing,  whether  sealed  or 
;  not,  upon  which  any  action  may  have  been  brought,  or  which 
shall  be  pleaded  or  set  up  by  way  of  defence,  or  set  off,  un- 
less the  person  so  denj'ing  the  same,  shall,  if  defendant,  verify 
his  plea  by  affidavit;  and  if  plaintiff,  shall  file  his  or  her  affi- 
davit, denying  the  execution  of  such  instrument." 

Under  this  provision,  the  genuineness  of  the  instrument 
sued  on  is  admitted,  unless  its  execution  is  denied  on  oath 
b}^  the  person  charged  to  be  the  maker.  If  his  plea  be  not 
verified  by  affidavit,  he  is  precluded  on  the  trial  from  con- 
trr verting  the  execution  of  the  instrument.  The  pleas  of 
nan  est  factum  and  non  assumpsit  may,  however,  be  pleaded 
as  formerly.  The  statute  does  not  change  the  mode  of  plead- 
ing, but  the  rule  of  evidence  only.  Under  these  pleas  the 
defendant  may  still  insist  on  any  legal  defence  that  he  could 
have  done  at  common  law,  except  merely  denying  or 
disproving  the  execution  of  the  instrument  declared  on. 
Longley  v.  Norvall^  1  Scam,  388.  The  statute  manifestly 
requires  the  person  who  is  charged  to  be  the  maker  of  the 
instrument,  to  make  the  affidavit.  It  is  the  person,  and  not 
the  party,  who  is  to  verif}'  the  plea.  He  is  presumed  to 
know  better  than  any  one  else,  whether'  he  executed  the 
writing  or  not,  and  therefore  he  is  required  personally  to 
swear  to  the  truth  of  the  plea.  Where  there  are  several 
defendants,  each  must  for  himself  verify  the  plea.  If  done 
by  but  one,  the  plaintiff  has  to  prove  his  case  as  to  him  only. 
We  have  no  hesitation  in  declaring  this   to  be  the  proper 
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construction  of  the  statute.     It,  however,  did  not  apply  to 
the  question  of  partnership,  and  the  plaintiflp  was  still  bound 
to  make  good  this  allegation,  in  actions  against  partners.      To 
obviate  this  difficulty,  it  was  j)rovided  in  the  second  section 
of  the  '•  Act  regulating  evidence  in  certain  cases^""  approved 
February  17th,   1841,  that  "  on  actions   upon    contracts,  ex- 
press or  implied,  against  two  or  more  defendants,   alleged  to 
have  been  made  or  executed  by  such  defendants,  as    partners 
or  joint  obligors  or  payors,  proof  of  joint  liability  or  partner- 
ship of  the  defendants,  or  their  christian  or  surnames,  shall 
not  in  the  first  instance  be  required,  to  entitle  the  plaintifl:' 
to  judgment,  unless  such  proof  shall  be  rendered  necessary 
by  pleading  in  abatement,  or  the  filing  of  pleas  denying  the 
execution  of    such  writing,  as  is  required  by  the  ''Act  concern^ 
ing  practice    in    Courts    of   Lav:;?''''      Acts   of  1841,  113. 
This   statute  was    intended    to    change  the  rule  of  evidence 
respecting   the    proof  of  partnership,    and  place   it  on   the 
same  footing  with  the  proof  of   the  execution  of  written  in- 
struments.    It   must   receive   the    same    construction  as   the 
Act  to  which  it  refers.     The  affidavit  is  a  personal  requisi- 
tion ;  unless  interposed  by  a  defendant  in  person,   the  allega- 
tion of  partnership,  so  fai*  as  he  is  concerned  is  taken  to  be 
true,   and  cannot  be  controverted.      In  this  case  the  pleas 
were  verified  by  but  one  of  the  defendants,   and  it  was  only 
incumbent   on    the  plaintiffs,   to  sustain  their  action  against 
both,  to  show  that  he  was  a  member  of  the  firm  of   C.   Ste- 
venson &  Co.,  and  that  the  note  was  executed  on  behalf  of 
the  firm,  (a)  This  was  abundantly  established  on  the  trial.  The 
other   defendant,   by  omitting  to  verify  the  pleas,  admitted 
that  he  was  a  member  of  the  firm  composed  of  himself  and 
his  co-defendant,  and  that  the  note  was  genuine.     This  alle- 
gation the  plaintiffs  were  not  bound  to  prove,  nor  was  he  at 
liberty  to  disprove  it.     The  plaintiffs  fully  made   out   their 
case,    irrespective   of  the  testimony,   to  the    introduction  of 
which  the  defendants   excepted.     That   evidence   under  the 
issue  was  wholly  unnecessary,  and  the  defendants  were  not 
prejudiced  by    its    admission,  nor   by   the    exclusion   of  the 
testimony  offered  by  them. 

(a)  Warren  v.  Chambers;  12  ^11.  R.  124;  Davis  v.  Scarrit,  17  Rl.  R.  203. 
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It  was  urged  on  the  argument,  that  the  plaintiffs,  by  not 
objecting  to  the  issue  in  the  Court  below,  treated  the  pleas 
as  properly  verified,  by  both  of  the  defendants,  and  that  if 
the  objection  had  been  there  made,  the  defendants  could 
have  obviated  it,  by  severally  swearing  to  the  truth  of  the 
pleas.  This  is  a  mistaken  view  of  the  law.  As  before  stated, 
the  statute  has  not  altered  the  mode  of  pleading,  but  merely 
changed  a  rule  of  evidence.  The  pleas  were  good,  and  not  ob- 
noxious to  any  objection  by  demurrer  or  otherwise.  The  plain- 
tiffs were  bound  to  join  in  the  issues  tendered.  The  verification 
of  the  pleas  was  the  business  of  the  defendants,  with  which 
the  plaintiflfe  had  nothing  to  do.  It  is  not  like  a  plea  in  abate- 
ment, w^hich  ;  if  not  accompanied  wath  an  affidavit,  the  plaintiff 
may  accept  or  reject  at  his  option.  Here  they  had  no  right 
to  object.     The  pleas  were  valid,  whether  verified  or  not. 

The  judgment  of  the  Circuit   Court  is   affirmed  with  costs. 

Judgment  affirmed. 

After  the  foregoing  Opinion  was  delived,  the  plaintiff  in 
error,  by  O.  Peters^  their  counsel,  filed  their  petition  for  a 
rehearing,  and  relied  upon  the  following  points  and  authori- 
ties, to  wit :  , 

1.  That  though  the  pleas  were  not  verified  by  the  affidavit 
of  Charles  Stevenson,  yet  it  was  a  good  issue  as  to  John  D. 
Stevenson,  and  required  the  same  proof  as  to  him  as  if  the 
pleas  were  verified  both  defendants.  1  Chitty's  PL  50-51 ; 
Tolman  v.  Spaulding^  3  Scam.  14 ;  Wells  v.  Reynolds^ 
lb.  193. 

2.  That  though,  as  decided  by  the  Court,  the  issues  were 
confessed  by  Charles  Stevenson,  yet  that  confession  cannot 
be  used  as  e\ddence  against  John  D.  Stevenson  on  the  trial 
of  the  issues.  The  declarations  of  one  partner  cannot  be 
given  in  evidence  to  prove  the  partnership  against  his 
co-defendant.  Roblins  v.  Willard,  6  Pick.  464 ;  Bridge  v. 
Oray^  14  do.  61. 

3.  The  Court  has  passed  upon  the  weight  of  evidence,  and 
denied  that  there  was  sufficient  evidence  to  prove  the  issue 
against  John  D.  Stevenson,  besides  the  evidence  improperly 
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admitted,  tlioiigh  only  part  of  the  evidence  is  contained  in 
the  bill  of  exceptions.  When  improper  evidence  is  admit- 
ted, -even  though  it  is  ciunulative,  a  new  trial  should  be 
granted,  and  the  Court  cannot  weigh  the  evidence,  nor  say 
that  it  did  not  influence  the  minds  of  the  jury  ;  and  that  the 
bill  of  exceptions,  for  the  purpose  of  presenting  the  ques- 
tion of  admissibility,  should  contain  only  so  much  of  the 
evidence  fis  will  show  the  Court  the  real  question  to  be  deci- 
ded. Exjxtrte,  Crane,  5  Peters,  199;  The  People  v.  Balton, 
15  Wend.  585;  Foster  v.  McKay ^  7  Mete;  JacTi.so7i  v.  Cald- 
well^  1  Cowen,  639  ;  Osgood  v.  Mcvahattan  Co.^  3  do.  612  ; 
Graham  on  New  Trials,  Ch.  VIII.  237;  et  seq. ;  Hays  v.  Gor- 
hani^  2  Scam.  432  ;  Stacy  \.  Baker,  1  do.  4J 1. 

Petition  denied. 


William  Patterson  et  uv.^  plaintiffs  in  error,  v.    Ambrose 
P.  Edwards  et  ux.,  defendants  in  error. 

Error  to  Mason. 

In  an  action  on  the  case  for  slander,  tliough  all  the  words  need  not  be 
proved  as  laid  in  the  declaration,  yet  so  much  thereof  as  is  sufficient  to 
sustain  the  cause  of  action  must  be  proved.  Proof  of  equivalent  words 
of  slander  will  not  suffice,     (ft) 

In  an  action  for  slander,  the  following  words  were  charged  to  have  been 
spoken  :  "  Mrs.  Edwards  has  raised  a  family  of  children  by  a  negro." 
Held,  that  these  words,  in  their  plain  and  popular  sense,  or  in  common  ac- 
ceptation, do  not  necessarily  amount  to  a  charge  of  fornication  and  adul- 
tery, unconnected  with  other  circumstances,  which  the  pleader  ought  to 
aver  by  way  of  introduc'ion  or  colloquium,  and  to  which,  by  proper  innu- 
endoes, he  ought  to  refer  the  words. 

The  office  of  an  innuendo  is  to  explain,  not  to  extend  what  has  gone  before ; 
it  cannot  enlarge  the  meaning  of  words,  unless  it  be  connected  with  some 
matter  of  fact,  expressly  averred. 

Case  for  slander,  in  the  Mason  Circuit  Court,  brought  by 
the  defendants  in  error  against  the  plaintiffs  in  error,  and 
heard  before  the  Hon.  Samuel  Treat  and  a  jury,  at  the  June 
term,  1844.  Yerdict  and  judgment  for  the  plaintiffs  below, 
for  $220  damages. 

The  substance  of  the   declaration  is  set  forth  by  the  Court 

(a)    Baker  v.  Young,  44  111.  E.  45.    Case  cited 
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W.  A.  Minshall,  for  the  plaintiffs  in  error. 

1.  The  evidence  is  variant,  and  different  from  the  allega- 
tions in  the  declaration,  and  so  not  supported  hj  the  proof, 
and  for  that  reason  should  have  been  set  aside  and  a  naw  trial 
granted. 

2.  The  words  as  laid  in  the  declaration  are  not  actionable 
slander,  and  for  that  reason  the  judgment  should  have  been 
arrested.  The  words  laid  in  the  declaration  in  their  obvi- 
ous import  and  meaning  do  not  amount  to  the  crime  imputed 
by  the  innuendo.  The  innuendo  enlarges  the  sense,  which  is 
not  allowed,  and  without  this  the  words  as  laid  are  not  action- 
able. See  for  the  nature  and  office  of  the  innuendo,  1  Saun- 
ders, 243,  note  4,//  and  *bottom;  1  Chitty's  PI.  436,  437; 
Goldstion  V.  Foss,  6  B.  &  C.  154  ;  13  Eng.  Com.  Law.  R. 
128,  129 ;  Angell  v.  Alexander,  7  Bing.  119,  in  20  Eng.  Com. 
Law  R.  71,  72. 

3.  The  evidence  offered  by  defendant  ought  to  have  been 
admitted  under  the  general  issue  in  this  action.  See  2  Star- 
kie's  Ev.  466,  467  ;  Van  Bensellaer  v.  Dole,  1  Johns.  Cases 
279 ;  S.  P.  cited  in  note  1. 

M.  McConnell,  and  A.  Lincoln,  for  the  defendants  in  error. 

It  is  conceded,  that  if  the  words  laid  in  the  declaration 
do  not  import  slander,  the  innuendo  will  not  make  them  so. 

The  Court  will  regard  the  words  spoken  in  the  sense  that 
the  community  understood  them. 

The  presumption  is,  that  Mrs.  Edwards  is  a  white  woman, 
&c.     The  inference  is,  that  she  had  had  children  by  a  negro. 

Minshall,  in  conclusion. 

Under  the  general  issue,  the  truth  of  the  words  spoken, 
but  not  laid  in  the  declaration,  may  be  given  in  evidence  in 
aggravation  of  damages,  but  not  in  justification. 

It  is  competent  for  the  defence  to  show  shat  the  words 
were  spoken  of  another,  and  not  of  the  party  complaining; 
and  the  defendant  should  have  been  permitted  by  the  Court 
to  introduce  such  evidence. 

VOL.   VII.  91 
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The  Opinion  of  the  Court  was  dehvered  by 

KoERNER,  J.'*  This  was  an  action  of  slander,  brought  by 
Edwards  and  wife  against  Patterson  and  wife  in  the  Mason 
Circuit  Court.  The  declaration,  after  the  usual  inducements 
of  good  character,  &c,,  &c.,  charges  defendant's  wife  with 
having  spoken  the  following  words  :  "  Mrs.  Edwards  (mean- 
ing said  plaintiff's  v^^ife,)  has  raised  a  family  of  children  by  a 
negro,  and  I  (meaning  said  defendant)  can  prove  it."  The 
innuendo  to  this  set  of  words  is  as  follows :  "  Meaning  that 
said  Mrs.  Edwards  had  been  guilt}^  of  the  crime  of  fornica- 
tion." In  a  subsequent  part  of  the  declaration,  the  same 
words  are  laid  with  the  innuendo,  "  meaning  that  said  Mrs. 
Edwards  had  been  guilty  of  the  crime  of  adultery," 

There  was  a  plea  of  general  issue,  and  joinder,  and  on  the 
trial,  the  plaintiff  proved  by  two  witnesses,  in  two  different 
conversations,  the  speaking  of  the  following  words  by  de- 
fendant, Maria  Patterson:  "Mrs.  Edwards  has  had  children 
by  a  negro ;"  also  :  "  Mrs.  Edwards  has  had  children  by  a 
negro,  and  all  her  children  are  negroes." 

The  defendants  then  proved,  that  in  a  certain  conversa- 
tion, other  than  those  which  were  testified  to  by  plaintiff's 
witnesses,  Mrs.  Patterson  had  used  similar  language,  but 
had  applied  it  to  another  Mrs.  Edwards,  and  offered  to  prove 
that  there  was  a  report  in  circulation,  that  old  Mrs.  Ed- 
wards, the  mother  of  the  plaintiff,  Ambrose  Edwards,  had 
had  children  by  a  negro,  and  also  to  show  other  circumstan- 
ces, that  the  words  spoken  were  of  old  Mrs.  Edwards,  and 
not  of  plaintiff's  wife.  This  testimony  was  objected  to,  and 
the  objection  sustained  by  the  Court.  Upon  this  evidence 
the  jury  found  a  verdict  for  plaintiffs  for  $220.00,  whereupon 
defendants  moved  for  a  new  trial,  which  motion  was  over- 
ruled and  decision  objected  to.  A  motion  in  arrest  of  judg- 
ment was  also  overruled,  and  the  decision  excepted  to  by  the 
defendant's  counsel. 

The  special  assignments  of  error  are, 

1.  That  the  Court  erred  in  sustaining  the  objection  to  the 
introduction  of  the  evidence  offered  by  the  defendant  below ; 

*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
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2.  That  the  Court  erred  in  overruling  the  motion  for  a 
new  trial ;  and 

3.  In  overruling  the  motion  in  arrest  of  judgment. 

In  regard  to  the  first  error  assigned,  the  Court  is  of  opin- 
ion that  the  Court  below  decided  correctly  in  excluding  the 
testimony  offered.  It  having  been  clearly  shown  that  the  de- 
fendant, in  the  conversations  with  plaintiflT's  witnesses,  had 
spoken  the  words  with  reference  to  plaintiff's  wife,  it  de- 
volved on  defendant,  if  he  w^ould  have  done  it,  to  make  it 
appear  that  in  these  conversations  she  spoke  of  another  person. 
This  the  defendant  did  not  ofifer  to  do,  and  the  testimony  as 
to  any  other  conversations  was  wholly  irrelevant. 

The  second  error,  the  Court  thinks  well  assigned.  The 
proof  did  not  sustain  the  allegations  in  the  declaration. 
Though  all  the  words  need  not  be  proved  as  laid,  yet  so 
much  thereof  as  is  sufficient  to  sustain  the  cause  of  action 
must  be  proved,  and  it  will  not  do  to  prove  equivalent  words 
of  slander.  The  rule,  as  here  stated,  is  a  relaxation  of  the 
strictness  once  required  by  the  Courts  in  Great  Britain, 
which  held  the  slightest  omission  or  addition,  to  be  fatal. 
To  go  further  would  be  destroying  the  fundamental  princi- 
ples of  correct  pleading.  For  a  recognition  of  this  rule  by 
this  Court,  I  refer  to  the  case  of  Slocum  v.  Kuykendall^  1 
Scam.  189,  and  authorities  there  cited. 

We  also  think  the  third  error  well  assigned.  The  declar- 
ation and  all  the  various  counts  thereof,  are  substantially  de- 
fective. Our  statute  provides,  Rev.  Stat.  522,  that  words 
falsely  published,  which  in  their  common  acceptation  shall 
amount  to  charge  any  person  with  having  been  guilty  of 
fornication  or  adultery,  shall  be  deemed  actionable.  We 
are,  however,  of  opinion,  that  the  words  spoken,  viz : 
"  Mrs.  Edwards  has  raised  a  famUy  of  children  by  a  negro," 
do  not,  in  their  plain  and  popular  sense,  or  in  common  ac- 
ceptation, necessarily  amount  to  a  charge  of  fornication  and 
adultery,  unconnected  with  other  circumstances,  which  the 
pleader  ought  to  have  averred  by  way  of  introduction  or 
colloquium,  and  to  which,  by  proper  innuendoes,  he  ought  to 
have    referred   the   words.     Circumstances     readily    suggest 


724:  SUPEEME  COURT. 

Patterson  et  ux.  v.  Edwards  et  ux. 

themselves  under  which  the  words  would  not  have  been 
slanderous,  nor  is  it  averred  in  the  declaration  that  the  persons 
present  understood  them  in  a  slanderous  sense.  As  the  plea- 
der has  it  in  his  power  to  state  his  own  case,  he  must  nega- 
tive all  inferences  which  may  reasonably  be  drawn,  and  which, 
according  to  the  rule  of  pleading,  will  always  be  intended 
strongly  against  him.  There  is  no  doubt  that  the  worda  in 
this  declaration  could  have  been  made  actionable  by  proper 
averments,  but  none  such  are  found  on  the  record.  The  in- 
nuendoes, that  defendant  thereby  meant  to  charge  plaintiff's 
wife  with  fornication  and  adultery,  cannot  supply  this  defect,  {a) 
The  office  of  the  innuendo  is  to  explain,  not  to  extend  what 
has  gone  before;  it  cannot  enlarge  the  meaning  of  words,  un- 
less it  be  connected  with  some  matter  of  fact  expressly 
averred.  2  Salk.  513  ;  1  Lord  Raym.  256 ;  12  Mod.  1  Saund. 
243,  notes  4  &  6;  Breese,  11  ;  4  Blackf.  4Y5.  In  the  present 
case,  it  was  necessary  to  show  by  introductory  averments  suf- 
ficient of  the  condition  and  domestic  relations  of  the  party 
complaining,  at  the  time  the  words  were  spoken,  or  rather  at 
the  time  to  "^hich  the  charge  of  the  defendant  referred,  to 
make  it  manifest  from  the  pleadings  that  the  words  spoken 
must  have  been  necessarily  slanderous  in  their  character,  and 
could  not  bear  well  any  other  interpretation.  The  judgment 
below  must  be  reversed,  with  costs.  Cause  is  remanded 
with  leave  to  plaintiffs  to  amend  pleadings. 

Judgment  reversed. 

(a)  2  Ind.  B.  212. 
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Lewis  Hatch,  appellant,  v.  John  S.  Pottek  et  ux.,  appellees. 

Appeal  from  McHenry. 

To  entitle  papers,  used  upon  a  trial  in  the  Circuit  Court,  to  notice  in  the  Su- 
preme Court,  they  must  either  be  copied  into,  or  so  specifically  referred 
to  by  the  bill  of  exceptions  as  to  leave  no  reasonable  doubt  of  their  iden- 
tity, and  that  the  party  intends  to  rely  upon  them  in  support  of  his  case. 

In  point  of  law,  it  is  immaterial  whether  a  party  who  slanders  his  neigh- 
bor, designs  or  expects  to  be  believed,  or  not.  He  cannot  be  permitted 
either  carelessly  or  wontonly,  to  sport  with  the  character  of  another,  and 
then  excuse  himself  upon  the  ground  that  he  was  not  really  in  earnest, 
and  did  not  intend  that  his  auditors  should  credit  his  unfounded  asper- 
sions. 

It  is  a  well  settled  rule,  that  where  a  conversation  is  detailed  by  a  witness, 
the  party  against  whom  the  evidence  is  offered,  is  entitled  to  the  whole 
conversation  which  occurred  at  the  time. 

When  the  speaking,  or  publication  of  slanderous  words  is  once  proved, 
malice  is  inferred.  If  the  words  are  used  in  an  unqualified  manner,  wheth- 
er the  speaker  was  in  jest  or  earnest,  whether  he  expected  to  be  believed 
or  disbelieved,  the  mischief  is  the  same,  and  no  legal  distinction  can  be 
drawn  in  favor  of  the  guilty  party. 

In  an  action  of  slander,  the  plaintiff  may,  in  aggravation  of  damages,  prove 
that  the  slander  had  been  repeated  at  any  time  , within  the  Statute  of 
Limitations,  even  after  the  commencement  of  the  suit. 

Case  for  slander  in  the  McHenrj  Circuit  Court,  brought 
by  the  appellees  against  the  appellant,  and  heard  before  the 
Hon.  Richard  M.  Young  and  a  jury,  at  the  September  term 
1845.     Yerdict  for  the  plaintiffs  below  for  $425  damages. 

The  actionable  words  charged  in  the  declaration  to  have 
been  spoken,  appear  in  the  Opinion  of  the  Court. 

J.  Marsh  and  I.  G.  Wilson,  ipr  the  appellant. 

J.  B.  Thomas,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

PiTRPLE,  J.*  This  was  an  action  of  slander,  brought  by 
the  appellees  against  the  appellant,  in  the  Circuit  Court  of 
McHenry  county. 

♦Wilson,  C.  J.,  and  Justices  Lockwood  and  Caton  did  not  sit  in  this  case. 
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The  declaration  contains  two  counts,  charging  that  the  ap- 
pellant, on  the  21st  day  of  J.uly,  and  on  divers  other  days, 
between  that  day  and  the  comraenceraent  of  the  suit,  spoke 
and  published  concerning  the  wife  of  Potter,  the  appellee, 
these  words:  "She  slept  with  me  one  night  before  she  was 
married,  and  I  screwed  her ;"  thereby  imputing  a  charge  of 
fornication.  The  appellant  pleaded  the  general  issue,  and 
the  cause  proceeded  to  trial. 

Three  several  bills  of  exceptions  were  taken  upon  the  trial. 
By  the  first  it  appears,  that  the  plaintiff  in  the  Court  below 
called  one  Huff  as  a  witness,  who  testified  in  regard  to  the 
words  charged  in  the  declaration.  On  the  cross  examination, 
the  appellant  inquired  of  the  witness  without  objection, 
whether  the  words  spoken  were  spoken  in  earnest  or  by  way 
of  a  joke.  "Witness  replied  that  he  did  not  know.  The 
appellee's  counsel  then  put  the  following  inquiry  to  the  wit- 
ness:  "Did  the  manner  of  the  defendant  in  speaking  the 
words  indicate  a  desire  to  be  believed  or  not?"  and  also, 
what  was  the  impression  made  on  his,  witness',  mind,  whether 
he  desired  to  be  believed  or  not.  These  questions  were 
objected  to  by  the  appellant,  the  objection  overruled  and 
exceptions  taken.  The  witness  answered,  that  he  supposed 
that  appellant  meant  to  be  believed  from  what  he  gathered. 

The  second  bill  of  exceptions  shows,  that  on  the  trial  of 
cause  the  appellant's  counsel  asked  several  witnesses  the 
following  questions : 

"Did  you,  about  the  time  of  the  conversation  spoken  of, 
hear  the  defendant  give  any  explanation  of  his  former  lan- 
guage which  you  have  mentioned?  If  so,  what  explanation 
did  he  give  ? 

"Did  you,  about  that  time,  hear  the  defendant  say  to 
yourself  and  the  other  persons  present,  when  the  conversa- 
tion you  have  narrated  occurred,  that  you  had  misunder- 
stood him  in  what  he  had  said  of  Mrs.  Potter,  and  that  he 
knew  nothing  against  her?" 

The  answers  to  these  questions  were  insisted  upon  as 
proper  evidence  to  rebut  the  presumption  of  malice.  The 
questions  were  objected  to  by  the  appellees  and  the  objec- 
tion sustained  by  the  Court,  and  the  appellant  excepted. 
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The  plaintiff  below  also  inquired  of  a  witness,  whether 
from  the  manner  of  the  defendant,  (the  appellant,)  he  was 
of  opinion  that  he  desired  to  be  believed.  The  question  was 
objected  to,  the  objection  overruled,  and  the  appellant  again 
"  excepted  to  the  opinion  of  the  Court  in  allowing  the  question 
to  he  asked  and  answered^''  but  it  does  not  appear  what 
answer,  if  any,  the  witness  gave. 

The  third  bill  of  exceptions  shows,  that  the  appellees  prov- 
ed by  one  Henry  D.  Huff  the  speaking  of  the  words  charged 
in  the  declaration.  The  appellant  then  objected  to  the  proof 
of  the  speaking  of  the  words  prior  to  the  day  mentioned  in  the 
declaration.  The  Court  overruled  the  objection  and  appellant 
excepted,  and  appellees  then  proved  another  conversation 
occurring  at  the  house  of  witness,  in  which  appellant  spoke 
actionable  words  as  charged  in  the  declaration.  Appellants 
counsel  then  inquired  of  the  witness,  if  the  words  were  not 
spoken  in  a  jest,  and  when  the  appellant  was  laughing.  The 
witness  having  answered  this  question,  appellees  then  asked 
the  same  question  as  before  stated,  whether  the  manner  of 
appellant  indicated  that  he  intended  to  be  believed,  which, 
as  before,  was  objected  to,  and  the  objection  overruled. 
The  appellees  then  proved  other  actionable  words  as  charg- 
ed spoken  at  other  times  and  more  than  two  conversations, 
the  appellant  objecting  and  excepting. 

The  bill  of  exceptions  closes  up  by  stating  that  "  this  bill 
of  exceptions  with  the  two  others  contains  the  history  of  the 
trial.  The  defendant  moved  for  a  new  trial  on  the  affidavits 
filed  and  the  reasons  assigned,  which  the  Court  overruled 
and  defendant  by  his  counsel  excepted,  &c." 

Several  affidavits  in  relation  to  the  competency  of  one  of 
the  jurors,  and  also  reasons  for  a  new  trial  appear  to  be 
copied  into  the  record,  which,  for  the  purposes  of  this  deci- 
sion, not  naving  been  made  a  part  of  the  bill  of  exceptions, 
and  not  being  necessarily  a  part  of  the  record,  cannot  be 
considered.  "We  have  often  and  uniformly  held  that  to  entitle 
papers  and  proceedings  of  this  character  to  notice  in  this 
Court  they  must  either  be  copied  into,  or  so  specifically  refer- 
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red  to  by  the  bill  of  exceptions  as  to  leave  no  reasonable 
doubt  of  their  identity,  and  that  the  party  intends  to  rely 
upon  them  in  support  of  his  case. 

The  questions  raised  by  the  assignments  of  error,  which 
we  deem  it  important  to  notice,  are 

1.  Whether  the  Court  permitted  the  plaintiff  below  to 
give  improper  testimony,  and 

2.  "Whether  proper  testimony  offered  by  the  defendant 
below  was  rejected. 

So  far  as  any  objection  is  urged  in  relation  to  the  first 
point,  it  relates  solely  to  the  exception  of  the  evidence  per- 
mitted to  be  introduced  of  the  opinions  of  witnesses,  as  to 
whether  the  appellant,  from  his  manner,  intended  to  be  be- 
lieved when  he  published  the  slanderous  words.  In  point  of 
law  it  is  immaterial  whether  a  party,  who  slanders  his  neighr 
bor,  designs  or  expects  to  be  believed,  or  not.  He  cannot 
be  permitted,  either  carelessly  or  wantonly,  to  sport  with 
the  character  of  another,  and  then  excuse  himself  upon  the 
ground  that  he  was  not  really  in  earnest,  and  did  not  intend 
that  his  auditors  should  credit  his  unfounded  aspersions. 
2  Starkie's  Ev.  464.  (a) 

We  may  admit,  for  the  sake  of  the  argument,  that  this  evi- 
dence was  not  strictly  pertinent  to  the  issue,  and  inquire 
how  has  the  appellant  been  injured  by  it  ?  Or  could  the  ver- 
dict of  the  jury  have  been  more  favorable  to  him,  if  the 
same  had  been  excluded  ? 

True,  there  are  various  ways  in  which  this  inference  may 
be  rebutted.  But  where  the  words  are  used  in  an  unquali- 
fied manner,  whether  the  speaker  was  in  jest  or  earnest, 
whether  he  expected  to  be  believed  or  disbelieved,  the  mis- 
chief is  the  same,  or  so  nearly  so  that  no  legal  distiction 
can  be  drawn  in  favor  of  the  party  guilty  of  the  wrongful 
act.  And  if  the  law  were  otherwise,  I  cannot  understand 
how  the  appellant  here  could  in  any  way  be  prejudiced  by 
this  testimony.  The  implication  of  law  being  that  when 
actionable  words  are  proved  to  have  been  spoken,  the  party 
uttering  them  was  impelled  by   malicious   motives,  it  surely 

(a)    McKee  v.  Ingalls,  4  Scam.  R.  33  and  note. 
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conld  not  injure  bim  that  a  witness  should  express  an  opin- 
ion, that  from  his  manner  he  seemed  to  be  in  earnest  and  to 
expect  to  be  beHeved.  From  the  matter  contained  in  the 
first  and  third  bill  of  exceptions,  the  appellant  himself  had 
given  or  offered  evidence  of  the  same  character  on  cross 
examination  of  the  appellees'  witnesses,  and  had  inquired  of 
them  in  relation  to  the  same  subject  matter  about  which 
they  complain  as  improper.  He  asks  if,  when  the  words 
were  spoken,  he  did  not  appear  to  be  jesting,  and  the  appel- 
lees follow  up  the  inquiry  by  interrogating  the  same  witnesses 
as  to  whether  the  appellant  did  not  seem  to  be  in  earnest. 
In  the  second  bill  of  exceptions,  the  inquiry  seems  to  have 
been  made  on  the  part  of  the  appellees  alone.  It  is  not  dis- 
tinctly stated  whether  the  answer  of  the  witness  was  given, 
but  only  that  the  question  was  allowed  to  be  propounded, 
and  an  exception  taken  to  the  opinion  of  the  Court  in  per- 
mitting it  to  be  asked  and  answered.  The  answer  is  not 
given,  consequently  we  cannot  say  that  the  appellant  was 
thereby  prejudiced. 

Upon  the  second  point,  we  are  clearly  of  the  opinion,  that 
the  testimony  sought  to  be  introduced  by  the  appellant  was 
properly  rejected.  We  recognize  to  its  fullest  extent  the  well 
settled  rule,  that  where  a  conversation  is  detailed  by  a  wit- 
ness, the  party,  against  whom  the  evidence  is  offered,  is  enti- 
tled to  the  whole  conversation  which  occurred  at  the  time. 
The  evidence  offered  here  was  not  of  other  conversations 
occurring  at  the  same,  but  about  the  same  time.  One  of  the 
interrogatories  proposed  is,  "Did  you,  about  that  time,  hear 
the  defendant  say  to  yourself  and  the  other  persons  present 
when  the  conversation  you  have  narrated  occurred,  that  you 
had  misunderstood  him,  &c.  ?"  {a) 

This  interrogatory  is  peculiarly,  and,  I  may  say,  some- 
what adroitly  couched.  It  evidently  does  not  refer  to  the 
same  conversation  which  the  writings  had  detailed,  but  to 
another  in  the  presence  of  the  same  persons  about  the  same 
time ;  but  how  near,  is  left  entirely  to  conjecture,  in  which 
■  the  party  attempts  to  exculpate  himself,  and  rebut  the  pre- 
sumption of  malice  by  his   own   declarations,  made  perhaps 

(o)  Young  V.  Bennett,  4  Scam.  R.  47. 

VOL.  VII.  92 
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after  he  has  been  threatened  with  a  prosecution,  and  after 
all  the  mischief  and  injury,  which  he  could  inflict  upon  the 
character  of  the  injured  party,  had  been  sustained.  Such  a 
doctrine  would  open  wide  the  door  for  the  safe  and  speedy 
ruin  of  all  private  reputation,  and  at  all  times  afford  the 
calumniator  a  safe  retreat  behind  the  rampart  erected  by 
himself,  from  which  to  hurl  his  poisoned  and  destructive 
missiles. 

But  it  is  further  objected  in  this  case,  that  the  Court 
decided  incorrectly  in  permitting  the  appellees  to  prove,  that 
the  words  charged  in  the  declaration  were  published  at  a 
time  anterior  to  the  day  laid  in  the  declaration,  and  also  that 
the  words  had  been  spoken  in  more  than  two  different  con- 
versations. Surely  in  this  there  was  no  error.  Having  once 
proved  their  cause  of  action  as  charged  in  the  declaration,  it 
was  perfectly  competent  and  proper  for  them  to  show,  in 
aggravation  of  the  damages,  that  the  slander  had  been  re- 
peated at  any  time  within  the  Statute  of  Limitations,  even 
after  the  commencement  of  the  suit,  (a) 

It  has  been  contended  in  the  argument,  that  some  instruc- 
tions asked  for  by  the  appellant's  counsel  were  improperly 
refused ;  but,  upon  examination,  it  is  found  that  exceptions 
to  them,  if  made,  have  not  been  saved  in  the  bill  of  excej)- 
tions,  and,  therefore,  if  they  had  been  improperly  withheld, 
it  could  not  avail  the  party  here. 

The  Court  is  of  opinion  that  there  is  no  error  in  the  record. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  2  Greenleaf  Ev.  g  418. 
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The  People  of  the  State  of  Illinois  v.  John  G.  McHat- 
ton et  al. 

Original  suit. 

It  is  the  practice  in  the  Courts  of  this  State,  in  actions  of  debt  upon  penal 
bonds,  to  set  out  the  condition  and  assign  specific  breaches  in  the  decla- 
ration, and  they  should  be  met  and  answered  specifically.  A  plea  of  gen- 
eral performance  is  not  sufficient. 

In  a  suit  against  a  sheriff  and  his  sureties,  for  a  neglect  to  pay  over  to  the 
State  Treasurer  the  revenue  arising  from  the  sales  of  land  for  taxes,  they 
cannot  object  to  the  sufficiency  of  the  judgment  or  execution  under  which 
he  made  the  sale  and  received  the  revenue.  It  is  sufficient  that  he  made 
the  sale  and  collected  the  money,  and  whether  the  purchasers  at  such  sale 
obtained  a  good  title  is  no  business  of  his,  or  his  sureties. 

The  Legislature,  by  Law,  changed  the  time  of  holding  the  Circuit  Court  in 
Schuyler  countj^,  and  by  this  the  time  for  paying  over  the  taxes  collect- 
ed by  the  sheriff"  was  extended  three  weeks  beyond  the  time  required  by 
law  when  the  bond  was  given  by  him  :  Held,  that  it  did  not  discharge 
the  sureties,  {a) 

If  a  party  obtain  leave  to  amend  pleas  to  which  a  demurrer  has  been  sus- 
tained he  cannot,  under  such  leave,  present  a  new,  separate  and  distinct 
defence,  but  must  apply  for  leave  to  file  an  additional  plea.  An  amend- 
ment to  a  plea  should,  at  least,  have  some  resemblance  to  the  plea  of 
which  it  purports  to  be  an  amendment. 

This  was  an  original  suit  in  this  Court  in  favor  of  the 
People  against  the  defendant,  who  was  the  sheriff  of  Schuy- 
ler county.  The  cause  was  heard  upon  demarrer  to  j)leas, 
the  substance  of  which  is  set  forth  in  the  Opinion  of  the 
Court.     The  demurrer  was  sustained. 

J.  A.  MeDougal^  Attorney  General  for  the  People. 

W.  A.  Hinman,  ande/.  JS.  Ralston.,  for  the  defendants. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  A  motion  is  made  by  the  Attorney  General 
for  judgment  against  McHatton  and  his  sureties,  for  $333.26, 
State  revenue  for  1840,  by  him  collected  as  sheriff  of  the 
county  of  Schuyler,  and  also  for  the  sum  of  $18.06,  printer's 
fees  collected  by  him,  which  he  has  failed  to  pay  over  to  the 
Treasurer,  on  or  betbre  the  first  day  of  May,  1811,  or  since, 

(a)  Ante  639  and  note. 
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as  by  law  required.  The  notice  recites  the  giving  the 
bond,  and  especially  alleges  the  non-payments  above  stated. 
A  part  of  the  sureties  have  appeared  and  filed  five  pleas,  to 
the  four  last  of  which  a  demurrer  is  filed,  which  is  submitted 
without  argument. 

The  second  is  a  plea  of  general  performance.  That  is 
not  sufiicient.  Specific  breaches  are  assigned  in  the  notice, 
and  they  must  be  specifically  answered.  In  England,  where 
the  practice  was  only  to  declare  on  the  penal  part  of  the 
bond,  the  defendant  might,  in  his  plea,  set  out  the  condition 
of  the  bond,  and  where  it  provided  for  the  performance  of 
multifarious  acts,  he  might  aver  general  performance,  or  if 
he  averred  general  performance  where  he  should  have  been 
specific,  still  it  could  only  have  been  taken  advantage  of  by 
special  demurrer.  Our  practice  is  always  to  set  out  the  con- 
dition and  assign  specific  breaches  in  the  declaration,  and 
they  should  be  met  and  answered  specifically. 

The  third  plea  avers  "that  the  said  John  G.  McHatton 
did  not  collect  in  the  capacity  of  sherifi"  of  the  said  county 
of  Schuyler  for  the  year  1840,  the  said  sum  of  $333  i^',,  or 
any  other  sum  of  money  as  State  revenue  for  the  year  1840, 
under,  or  in  virtue  of  any  process  or  order  of  the  Circuit 
Court  of  the  county  of  Schujder,  under  the  seal  of  said 
Court,  whereon  to  collect  said  revenue  or  whereon  lands 
could  be  by  said  John  G.  McHatton,  as  such  sherifi",  sold  for 
taxes  for  the  revenue  of  said  year,"  &c.  This  plea  is  insuf- 
ficient. It  is  not  for  the  sheriff  or  his  sureties  to  object  to 
the  sufficiency  of  the  judgment  or  execution  under  which 
he  made  the  sale  and  received  the  revenue.  It  is  sufficient 
if  he  made  the  sale  and  received  the  revenue,  and  whether 
the  purchasers  at  such  sale  obtained  a  good  title  is  no  busi- 
ness of  his  or  his  sureties.  Such  sale  and  collection  is  not 
denied  by  the  plea.  The  demurrer  to  that  plea  must  be 
sustained. 

So  also  the  fourth  plea,  which  is  the  same  as  the  third, 
in  relation  to  the  $18.06  of  printer's  fees. 

In  the  fifth  and  last  plea,  it  is  averred,  that  at  the  time  of 
the  execution  of  the  bond   in  the  notice  meptioned,  it  was 
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the  duty  of  the  sheriff  to  pay  into  State  Treasury  the  amount 
of  taxes,  &c.,  within  thirty  days  after  the  sale,  which  should 
take  place  on  the  second  Monday  after  the  term  of  the  Cir- 
cuit Court;  and  that  by  a  law  passed  on  the  23d  day  of 
February,  1840,  and  after  the  making  of  the  bond,  the  time 
for  holding  the  Circuit  Court  of  Schuyler  County,  was 
changed  from  the  30th  of  March,  1841,  to  the  20th  of  April, 
1841,  and  that  the  plaintiif  thereby  extended  the  time  for 
the  sheriff  to  pay  the  taxes  into  the  State  Treasury  from  the 
29th  of  April  to  the  20th  of  May. 

This  is  not  like  tlie  case  of  Davis  v.  Peojyle,  1  Gilman,  409, 
(a),  decided  at  last  term,  and  of  the  jPeople  v.  McHatton,  and 
decided  at  the  present  term  of  this  Court.  There  the  Leg- 
islature suspended  for  a  time  the  right  to  sue  the  Collectors, 
and  consequently  the  sureties  were  held  to  be  discharged. 
But  such  is  not  this  case.  Here  the  Legislature  has  only 
changed  the  time  of  holding  the  Court  at  which  the  judg- 
ment was  to  be  rendered  by  virtue  of  which  the  sale  was  to 
be  made.  As  well  might  it  be  said,  that  if  the  Court  had 
continued  the  suit  for  taxes  from  any  cause  the  sureties 
would  have  been  discharged ;  or  if  the  Judge  had  been  sick 
and  no  Court  had  been  held,  that  the  same  consequences 
would  have  followed.  As  well  might  it  be  said,  if  a  plaintiff 
in  a  civil  suit  should  direct  a  sheriff  not  to  sell  on  an  execu- 
tion after  a  levy  had  been  made,  and  he  should  afterwards 
make  the  money  on  a  venditioni  exponas,  and  refuse  to  pay 
it  over,  that  his  sureties  would  thereby  be  absolved  from  re- 
sponsibility. The  demurrer  to  this  plea  is  also  well  taken 
and  must  be  sustained,  with  leave  to  the  defendant  to  amend 
the  pleas. 

At  a  subsequent  day  of  the  term,  the  following  additional 
Opinion  was  delivered  in  the  foregoing  case,  by 

Caton,  J.  At  a  previous  day  of  the  term,  a  demurrer 
was  sustained  to  four  of  the  defendant's  pleas,  and  they  had 
leave  to  amend  them.  Under  this  leave  the  defendants 
have  filed  four  other  pleas,  which  the  Attorney  General 
moves  to  have  taken   from  the  files.     The  two  first  of  these 

(a)    See  notes  to  this  case. 
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pleas  may  properly  be  considered  as  amendments  to  two  of 
the  pleas  to  which  the  demurrer  was  sustained.  The  de- 
fence which  they  set  up  is  of  the  same  character  with  that 
attempted  to  be  set  ujd  in  the  former  pleas,  but  insufficiently. 
The  third  of  these  pleas  is  a  plea  of  general  jDerformance, 
and  substantially  the  same  as  the  one  to  which  the  demurer 
was  sustained,  and  is  no  amendment  to  it,  and  must  be 
stricken  from  the  files.  The  fourth  is  a  plea  of  payment, 
which  is  a  defence  in  no  wise  resembling  any  defence  at- 
tempted to  be  set  up  in  the  former  pleas,  and  cannot  be 
considered  as  properly  an  amendment  to  either  of  them.  An 
amendment  to  a  plea  should  at  least  have  some  resemblance 
to  the  plea  of  which  it  purports  to  be  an  amendment,  in  the 
character  of  the  defence  proposed.  If  the  party  wishes  to 
present  a  new,  separate  and  distinct  defence,  he  should  apply 
for  leave  to  file  an  additional  plea.  The  two  last  pleas  must 
be  struck  out. 

Demjurrer  sustained. 


MEMORANDUM. 

The  Reporter  deems  it  due  to  Chief  Justice  Wilson  to  state,  that  the 
indisposition  of  liimself  and  family  prevented  him  from  being  in  his  place 
for  the  greater  part  of  this  term. 
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ABATEMENT. 
See  Pleading,  2-7,  26. 

ACKNOWLEDGMENT  OF  DEEDS. 
See  Deed,  1,  4-6. 

ADMINISTRATOR  AND  EXECUTOR. 

An  executor,  administrator  or  guardian  may  dispose  of  the  personal  estate 
or  assets  of  his  testator,  intestate  or  ward,  to  a  bona  fide  purchaser  for  a 
vahiable  consideration,  and  the  contract  will  be  obligatory,  unless  the 
purchaser  knows,  or  had  good  reason  to  suspect  that  the  sale  is  made 
with  a  design  to  misapply  the  funds  to  the  prejudice  of  those  interested 
in  the  estate,  and  the  purchaser  is  not  bound  to  see  to  the  proper  appli- 
cation of  the  money.  But  if,  in  either  case,  such  sale  is  made  by  an  ex- 
ecutor, administrator  or  guardian,  in  payment  of  his  own  private  debt, 
it  is,  ipso  facto,  a  misapplication  of  such  funds,  and  fraudulent  and  void 
as  to  those  for  whose  benefit  the  estate  or  property  is  holden. 

McGomuil  V.  Eodson,  176,  640. 

ADMISSION. 
See  Evidence,  29. 

ADVERSE  POSSESSION. 

1.  The  English  doctrine  in  relation  to  real  estate  is,  that  there  can  be  no 
adverse  possession  against  the  Crown^  nor  against  its  grautee,  until  there 
be  a  new  entry  after  the  grant.  An  entry  on  lands  belonging  to  the 
Crown  is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on  the  King's 
possession.  His  possession  is  not  thereby  divested,  but  in  legal  contem- 
plation still  continues.  The  King  not  being  disseized  by  the  entry,  his 
conveyance  of  the  freehold  is  good  and  his  grantee  is  seized  by  virtue  of 
it.  The  grantee  succeeds  to  the  right  of  the  Crown,  and  cannot  be  dis- 
seized without  another  entry  after  the  conveyance.  The  individual 
making  the  original  entry  acquires  no  new  right  by  the  conveyance, 
but  only  continues  his  old  interest,  and  remains  an  intruder  still,  liable 
to  be  sued  in  trespass.     Cook  v.  Foster^  652. 

2.  The  English  doctrine  in  relation  to  real  estate  is  applicable  to  the  Gov- 
ernment of  the  United  States.  It  possesses  the  same  rights  of  sover- 
eignty and  prerogative  in  respect  to  the  public  lands.  By  the  right  of 
eminent  domain,  it  is  the  absolute  and  exclusive  owner  of  the  public 
lands,  which  it  has  not  alienated  or  appropriated.  It  is  seized  of  them 
to  as  full  an  extent  as  the  British  Government  can  be  of  its  domain.    It 
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cannot  be  disseized.  No  adverse  possession  is  created  by  an  entry  upon 
its  lands.  Possession,  thus  acquired,  can  never  ripen  into  a  right,  nor 
authorize  any  defence  against  the  Government.  The  Government  may 
treat  the  person  thus  in  possession,  as  an  intruder,  and  sue  him  in  tres- 
pass,   ih. 

AFFIDAVIT. 

1.  A  plea  in  abatement  being  verified  by  the  affidavit  of  the  defendant's 
attorney,  a  motion  was  made  to  strike  the  same  from  the  files,  which 
motion  was  sustained :  Held,  that  it  was  properly  sustained,  the  statute 
of  Dec.  30, 1826,  requiring  the  affidavit  to  be  made  by  the  defendant  him- 
self    Bancroft  v.  Eastman,  259. 

2.  By  the  Revised  Statutes,  a  plea  in  abatement  may  be  verified  by  the 
party  offering  it,  or  by  some  other  person  for  him.    ih. 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Contract. 

AMENDMENT. 

1.  A.  recovered  a  judgment  against  B.  in  the  county  of  Knox,  on  which 

execution  was  issued,  directed  to  the  sheriff  of  said  county,  and  subse- 
quently delivered  to  the  sheriff  of  Fulton  county  for  collection,  though 
not  directed  to  him.  The  execution  was  subsequently  levied  on  certain 
real  estate  of  the  defendant,  which  was  sold  to  satisfy  the  same,  and 
struck  oft'  to  the  plaintifl",  to  whom  a  deed  was  subsequently  made  by 
the  sheriff".  Several  years  after  the  sale  and  conveyance,  the  plaintiff  in 
the  execution,  without  notice  to  the  defendant,  on  his  motion,  procured 
an  amendment  of  the  execution,  by  striking  out  the  word  "Knox"  and 
substituting  the  word  "Fulton"  in  the  direction  to  the  sherift':  Held, 
that  the  Court  erred  in  permitting  the  amendment,  and  that  an  amend- 
ment would  not  cure  the  defect  in  the  process.     Bybee  v.  Ashby,  151. 

2.  When  a  writ  is  regular  on  its  face,  although  there  may  be  a  variance  be- 
tween the  execution  and  judgment  as  to  the  true  amount  recovered  by 
the  latter,  the  sheriff"  will,  nevertheless,  be  protected,  as  it  is  his  duty  to 
execute  it,  when  delivered  to  him,  notwithstanding  such  repugnancy. 
He  is  not  bound  to  inquire  whether  there  is  a  judgment  exactly  corres- 
ponding with  it  or  not ;  and  such  a  variance  would  not  affect  the  validity 
of  a  sale  made  under  it,  if,  in  other  respects,  it  be  made  in  conformity 
with  law.  In  such  a  case  the  execution  is  voidable  only,  and  may  be 
amended  as  well  after  as  before  the  sale.    ib. 

3.  Where  an  action  of  ejectment  is  commenced  against  a  tenant  in  posses- 
sion, the  landlord  may  appear,  defend  and  control  the  cause  in  the  name 
of  the  tenant,  if  he  will  indemnify  him  against  costs ;  and  the  name  of 
the  landlord  may  be  entered  on  the  record  as  defendant  in  place  of  the 
tenant.  But  it  would  be  improper  to  alter  the  declaration  so  as  to  show 
that  tlie  cause  was  original]}''  commenced  against  the  landlord,  unless  he 
would  file  a  stipulation  admitting  his  possession  at  the  time  of  the  com- 
mencement of  the  suit ;  for  it  is  necessary  for  the  plaintiff'  to  show,  in  ad- 
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dition  to  his  title,  that  the  defendant  was  in  possession  at  that  time.  The 
Court  then  might  direct  the  pleadings  to  be  altered  as  desired. 

Thompson  v.  Schuyler,  271. 

,  In  an  action  of  ejectment  brought  by  A.  against  B.  a  trial  was  had,  and 
verdict  and  judgment  rendered  in  favor  of  B.  At  the  next  terra,  on  mo- 
tion of  plaintiff,  the  following  order  was  entered,  to  wit :  "This  day- 
came  the  plaintiff  by  his  attorney,  and  on  his  motion  it  is  ordered,  that 
this  cause  be  reinstated  on  the  docket,  it  being  proven  to  the  satisfaction 
of  the  Court  that  the  costs  have  been  paid."  One  year  afterwards,  the 
defendant  moved  the  Court  to  strike  the  cause  from  the  docket,  and  the 
plaintiff  entered,  at  the  same  time,  a  cross  motion  for  leave  to  amend 
the  record.  The  latter  was  overruled,  and  the  former  sustained.  The 
plaintiff  then  moved  to  try  the  cause,  although  stricken  from  the  docket, 
but  the  motion  was  overruled :  Hdd,  that  the  application  to  amend  was 
addressed  to  the  sound  discretion  of  the  Court,  and  that  a  refusal  to 
grant  the  amendment  could  not  be  assigned  for  error :  Hdd,  also,  that  if 
the  proper  application  had  been  made  to  the  Court  to  vacate  the  judg- 
ment, at  the  time  the  cause  was  reinstated  upon  the  docket,  a  new  trial 
would  have  been  granted  as  a  matter  of  course.    Riggs  v.  Savage,  400. 

.  A  judgment  against  certain  lands  for  taxes  omitted  to  state  the  day  on 
which  the  collector  returned  his  delinquent  list  to  the  Circuit  Court,  and 
"  that  the  taxes  thereon  remained  due  and  unpaid  on  the  day  of  the  date 
of  the  said  collector's  return."  At  a  subsequent  term,  on  motion  and 
proof,  the  judgment  was  permitted  to  be  amended  by  making  the  proper 
insertions :  Hdd,  that  the  amendments  were  proper,  the  omissions  be- 
ing mere  matters  of  form  and  evidently  clerical  mistakes,  and  ought  not 
to  vitiate  the  judgment.     Atkins  v.  Hinman,  437. 

.  To  a  judgment  against  lands  for  non-payment  of  taxes,  it  was  objected 
that  it  was  entitled  originally  in  any  pending  suit,  the  judgment  having 
been  amended  by  adding  the  proper  caption  after  its  original  entry : 
Held,  that  the  entry  on  the  docket  was  not  a  necessary  part  of  the  judg- 
ment,    ih. 

.  A  mortgagor,  with  various  other  persons  who  were  represented  in  a  bill 
in  chancery  for  the  foreclosure  of  a  mortgage,  as  claiming  an  interest  in 
the  premises  as  subsequent  purchasers,  judgment  creditors  or  incum- 
brancers were  made  defendants.  A  decree  of  foreclosure  was  rendered 
against  all  of  the  defendants.  One  of  them  was  not  served  with  process : 
Hdd,  that  the  decree  against  him  was  erroneous.  As  to  two  others,  the 
sheriff  returned  that  he  had  made  service  on  them,  "  by  leaving  a  copy 
at  their  usual  place  of  abode,  with  a  white  person  above  the  age  of 
twenty,  and  informing  him  of  the  contents :"  Held,  that  this  service 
was  insufficient,  the  statute  requiring  it  to  be  made  by  delivering  a  copy 
to  the  defendant,  or  by  leaving  a  copy  at  his  usual  place  of  abode,  with 
some  white  person  of  ike  family  above  the  age  of  ten  years,  and  inform- 
ing such  person  of  the  contents ;  Jield  further,  that  the  name  of  such 
white  person  should  be  stated  in  the  return  of  the  sheriff.  Five  of  them 
were  served  "  by  reading  the  summons  to  them."  Three  of  them  ap- 
peared, and  as  to  the  other  two  defendants,  the  sheriff  was  permitted  to 
amend  his  return  by  showing  due  service  on  them :  Held,  that  the  vol- 
untary appearance  of  three  cured  the  defect  of  service,  and  that  the 
Court  could  permit  a  return  to  be  amended  according  to  the  facts  of  the 
case.    The  State  Bank  was  made  a  party,  and  the  sheriff  made  return 
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that  he  had  served  by  delivering  a  true  copy  to  T.  M.,  and  the  Court  also 
'  permitted  him  to  withdraw  the  summons,  and  to  amend  the  same  out  of 
Court,  by  adding  that  T.  M.  was  president  of  the  State  Bank  of  Illinois : 
Hdd,  that  the  amendment  was  allowable,  and  that  it  was  not  a  valid  ob- 
jection that  it  was  made  out  of  Court,  the  sheriff  acting  under  the  re- 
sponsibility of  his  oath  of  office.    Montgomery  v.  Brown,  581. 

8.  "Where  a  record  of  a  Circuit  Court  was  amended  so  as  to  show  that  a 
party  appeared  by  attorney,  instead  of  the  recital  of  service  of  process, 
it  was  held  that  it  was  evidently  a  clerical  mistake,  and  that  tlie  Court 
had  the  power  and  right  to  order  the  amendment  so  as  to  make  the 
record  conform  to  the  files  of  the  Court.    Lyon  v.  Boilvin,  629. 

9.  If  a  party  obtain  leave  to  amend  pleas  to  which  a  demurrer  has  been 
sustained,  he  cannot,  under  such  leave,  present  a  new,  separate  and  dis- 
tinct defence,  but  must  apply  for  leave  to  file  an  additional  plea.  An 
amendment  to  a  plea  should,  at  least,  have  some  resemblance  to  the  plea 
of  which  it  purports  to  be  an  amendment.     The  People  v.  McHatton,  731. 

ANSWER. 

See  Chajjcery. 

APPEAL. 

1.  A  motion  to  dismiss  an  appeal  in  the  Supreme  Court  comes  too  late  after 
joinder  in  error.    McCall  v.  Lesher,  46. 

2.  The  record  of  the  Circuit  Court  showed  a  power  of  attorney  for  exe- 
cuting an  appeal  bond,  in  due  form,  and  bearing  date  prior  to  that  of  the 
bond :  Held,  nothing  appearing  to  the  contrary,  that  the  presumption 
was,  that  the  power  was  executed  on  the  day  of  its  date. 

Mager  v.  Hutchinson,  265. 

3.  The  proper  mode  of  appealing  from  a  decision  of  the  probate  Justice  in 
regard  to  the  allowance  of  a  claim  against  a  decedent's  estate,  is  by  ten- 
dering a  bill  of  exceptions,  and  entering  into  bond  within  ninety  days. 

Scott  V.  Grow,  347. 

ARBITRAMENT  AND  AWARD. 

See  Pleading,  14,  15. 

ARREST  OF  JUDGMENT. 

The  correct  rule  of  practice  is,  not  to  entertain  a  motion  in  arrest  of  judg- 
ment after  the  overruling  of  a  demurrer  to  the  declaration,  and  the  fact 
whether  the  demurrer  was  argued  or  not,  will  not  vary  the  application 
of  the  rule.    Rouse  v.  Peoria  Co.  99. 

ASSIGNMENT. 

1.  The  principles  laid  down  by  this  Court,  in  the  case  of  Howell  v.  Edgar,  3 
Scam.  417,  in  regard  to  assignments,  reiterated.    Mamsdell  v.  Sigerson,  78. 
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2.  A  subsequent  additional  agreement  to  a  deed  of  assignment,  to  be  valid, 
must  be  with  the  consent  of  all  the  parties  to  the  instrument,    ib. 

3.  A  failing  debtor  may  prefer  one  or  more  of  his  creditors,  by  deed  of 
..assignment,  if  properly  executed,  and  without  fraud ;  but  if  the  deed 
contain  a  condition  of  release,  without  provision  for  full  payment  of  the 
demands  of  his  creditors,  it  will  be  fraudulent  and  void  in  regard  to  all 
such  creditors  as  are  not  parties  to  it,  and  they  may  proceed  to  judgment 
and  execution,  as  though  no  such  assignment  had  been  made,  as  long  as 
the  property'-  remains  in  the  possession  of  the  assignors  or  assignees  of 
such  an  assignment,    ib. 

See  Promissory  Note,  1. 
ASSUMPSIT. 

1.  An  action  of  assumpsit  for  services  rendered  may  be  maintained  by  a 
colored  man,  and  thereby  try  the  question  of  his  right  to  freedom. 

Jarrot  v.  Jarrot,  1. 

2.  A.  purchased  of  B.  a  tract  of  land  which  had  been  mortgaged  to  C.  who 
foreclosed  the  same,  but  A.  was  not  a  party  to  the  bill  of  foreclosure.  A. 
paid  the  incumbrance,  B.  having  previously  agreed  to  pay  the  mortgage, 
and  sued  B.  in  assumpsit,  declaring  upon  the  common  money  counts.  It 
was  not  pretended  that  B.  ever  requested  A.  to  pay  the  amount  of  the 
decree  in  the  bill  of  foreclosure,  or  that  he  promised  to  re-imburse  him 
for  that  payment :  Held,  that  the  action  could  not  be  maintained,  there 
being  no  promise  express  or  implied,  to  pay  the  amount  to  A. 

Francisco  v.  Wright,  691. 

ATTACHMENT. 

1.  An  attachment  in  aid  of  a  suit  already  commenced,  is  but  an  adjunct  of 
such  suit,  not  a  distinct  proceeding.  By  the  service  of  the  attachment, 
the  defendant  is  prevented  from  alienating  or  carrying  away  his  prop- 
erty, during  the  pendency  of  the  suit.  If  the  suit  proceeds  to  judgment, 
and  the  attachment  in  the  mean  time  dissolved,  the  plaintiff  has  the 
benefit  of  a  general  judgment  against  the  defendant,  and  a  specific  lien 
on  the  estate  attached  for  its  payment.  Before  the  plaintifl",  however, 
can  realize  the  benefit  of  the  attachment,  he  must  procure  service  of  pro- 
cess in  the  original  action  and  obtain  a  judgment  therein. 

Moore  v.  Hamilton,  429. 

2.  The  remedies  by  attachment  are  in  derogation  of  the  common  law,  and 
ought  not  to  be  extended  by  implication,    ib. 

3.  A.  sued  out  two  writs  of  attachment  against  B.  in  the  same  suit,  directed 
to  the  sheriffs  of  difi'erent  counties,  and  levied  by.each  sherifl'upon  difi"erent 
tracts  of  land  in  their  respective  counties.  Subsequently  C.  also,  sued 
out  two  writs  of  attachment  against  B.  which  were  directed  in  the  same 
manner.  One  sheriff  levied  upon  the  same  lands  attached  by  him  in  the 
previous  writ,  and  upon  none  other;  the  other,  upon  part  of  the  same 
and  other  lands  of  B.  All  of  the  writs  were  made  returnable  to  the 
same  term,  at  which  term  A.  recovered  his  judgment.  C.  did  not  obtain 
his  judgment  until  the  succeeding  term.  A.  ordered  his  execution  to  ba 
returned  at  a  date  subsequent  to  the  recovery  of  the  judgment  by  C. 
which  was  done  accordingly.  Before  any  other  proceedings  on  the 
part  of  A.,  C.  sold  and  purchased  on  his  judgment  sundry  of  the  tracts 
previously  attached  by  A.  in  one  of  the  counties,  with  another  tract 
included  in  his  original  levy.  A.  sold  the  land  he  had  attached  in  the 
other  county.     No  order  of  distribution  was  made,  or  served  upon  the 
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sheriff  of  the  former  county  until  after  the  expiration  of  two  years  from 
the  rendition  of  C.'s  judgment,  and  the  sale  had  taken  place  and  the  ex- 
ecution returned  ;  nor  did  any  certificate  of  distribution  accompany 
either  of  the  executions  directed  to  him.  On  motion  and  after  notice  to 
the  said  sheriff,  the  Circuit  Court  of  the  other  county  made  a  rule  abso- 
lute on  him  to  pay  over  to  A.  a  specified  sum,  and  that  the  same  be  cred- 
ited on  his  judgment  as  his  proportion  of  the  proceeds  of  the  sale  of 
lands  in  his  county :  Held.,  that  this  case  did  not  come  within  the 
provisions  of  the  twenty  fourth  section  of  the  "  Act  concerning  AttacJi- 
ments"  approved  February  13,  1823,  and  that  the  order  of  distribution, 
was  improperly  made.     Chandler  v.  Mullanpliy,  464. 

4.  By  the  service  of  the  writ  in  cases  of  attachment,  the  plaintiff  acquires 
a  qualified  lien  on  the  estate  attached,  for  the  satisfaction  of  his  particu- 
lar debt,  which  may  become  perfect  when  the  debt  is  merged  in  a  judg- 
ment ;  and  if  personal  property  be  attached,  the  possession  is  transferred 
to  the  sheriff.     The  People  v.  Cameron,  468. 

5.  The  ninth  section  of  the  Attachment  Act  allows  the  defendant  to  retain 
possession  of  the  property  attached  until  judgment,  on  his  giving  bond 
that  the  property  shall  be  forthcoming,  but  the  lien  of  the  attachment, 
as  between  the  parties,  still  subsists.  The  sheriff,  however,  may  retake 
the  property  on  a  breach  of  the  condition  of  the  bond.  The  suit  still 
progresses  as  a  proceeding  in  rem.    ib. 

6.  An  attachment  lien  may  be  divested,  and  the  attachment  dissolved,  if 
the  defendant  will  give  bond  for  the  payment  of  whatever  judgment 
may  be  recovered  by  the  plaintiff,  within  ninety  days  after  its  rendition. 
When  this  is  given,  the  case  ceases  to  be  a  proceeding  in  rem,  the  prop- 
erty is  restored,  the  garnishee  discharged,  and  the  suit  proceeds  in  the 
same  manner  as  if  originally  commenced  by  summons.  The  giving  of 
the  bond  is  regarded  as  an  appearance,    ib. 

7.  The  fourteenth  and  twenty  second  sections  of  the  Attachment  Act  do 
not  contemplate  a  release  of  the  estate  of  the  debtor  attached,  by  his 
merely  giving  a  bond  for  the  surrender  of  his  person,     ib. 

8.  The  provisions  of  the  fourteenth  chapter  of  the  Revised  Statutes  are 
not  applicable  to  proceedings  by  attachment,  but  only  to  those  cases  in 
which  a  capias  ad  respondendum  issues  in  the  first  instance,    ib. 

ATTORNEY. 

1.  Where  a  judgment  was  obtained  against  a  party  represented  by  one  not 
authorized  to  appear,  it  was  held  that  the  Court  had  the  power  to  vacate 
the  judgment  on  motion,  without  compelling  the  party  to  resort  to  chan- 
cery for  relief,  or  to  a  suit  against  the  attorney ;  that  the  judgment  could 
be  wholly,  or  in  part  set  aside,  and  upon  terms.     Lyon  v.  Boilvin,  629. 

2.  It  cannot  be  shown  by  the  Roll  of  Attorneys  that  a  person  is  not  an  at- 
torney at  law,  unless  the-  Roll  is  incorporated  into  the  record  by  a  bill  of 
exceptions,    ib, 

AUDITOR. 
See  Deed,  4,  6. 

AVERMENT. 
See  Pmading,  5,  9, 11, 17,  28. 
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BAIL  AND  BAIL  BOND. 

1.  A  motion  to  discharge  bail,  and  let  the  capias  stand  as  a  stimmons,  is  ad- 
dressed to  the  discretion  of  the  Court,  and  its  decision  cannot  be  assigned 
for  error.     Bancroft  v.  Eastman,  259. 

2.  The  penalty  in  a  bail  bond  is  not  the  cause  of  action,  nor  the  true  amount 
of  recovery.  The  breach  of  the  condition  is  the  gist  of  the  action  upon 
the  bond,  and  the  damages  occasioned  by  it  are  the  true  recovery. 

Murphy  v.  SummervUle,  360. 

See  Damages,  1.    Pleading,  13. 

BANKRUPT. 

See  Impeovements,  2. 

BILL  OF  EXCHANGE. 
See  Chancery,  4 

BILL  OF  EXCEPTIONS. 

1.  By  the  Act  of  July  21,  1837,  exceptions  may  be  taken  to  opinions  or  de- 
cisions of  the  Circuit  Court  overruling  motions  in  arrest  of  judgment, 
motions  for  new  trials  and  continuance  of  causes,  and  the  party  except- 
ing may  assign  for  error  any  opinion  so  excepted  to.     Hill  v.  Ward,  285. 

2.  A  party  cannot  except  to  the  opinion  of  the  Court  in  giving  or  refusing 
instructions,  except  at  the  time  they  are  given  or  refused,     ib. 

8.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding 
of  the  Court  is  against  the  evidence,  and  is  overruled,  it  should  appear 
from  the  bill  of  exceptions  that  it  contains  all  the  evidence;  if  it  does 
not  so  appear,  the  appellate  Court  will  not  reverse  the  judgment. 

Bates  V.  Bidkley,  389. 

4.  To  entitle  papers,  used  upon  a  trial  in  the  Circuit  Court,  to  notice  in  the 
Supreme  Court,  they  must  be  either  copied  into,  or  so  specifically  re- 
ferred to  by  the  bill  of  exceptions  as  to  leave  no  reasonable  doubt  of  their 
identity,  and  that  the  party  intends  to  rely  upon  them  in  support  of  his 
case.    Hatch  v.  Potter,  725. 

BOUNDARY  LINE. 

See  Evidence,  16. 

CASE. 
See  Damages.    MHiL  Dam.    Slander. 

CERTIFICATE. 
See  Deed,  5. 

CESTUI  QUE  TRUST. 

See  Trust  and  Trustee. 

CERTIORARI. 

1.  A  petition  for  Certiorari  set  forth,  that  the  petitioner  was  a  poor  man, 
and  that  it  took  him  several  days  after  the  rendition  of  judgment  to  pro- 
cure security  on  the  appeal  bond ;  that  fourteen  or  fifteen  days  after  the 
rendition  of  judgment,  he  called  at  the  justice's  oflQce  for  the  purpose  of 
procuring  the  proper  papers,  and  perfecting  his  appeal,  but  the  justice 
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was  absent  from  his  office,  and  the  petitioner,  after  diligent  inquiry,  was 
unable  to  learn  where  he  was ;  that  on  the  last  day  when  he  could  have 
taken  the  appeal,  he  again  called  at  the  justice  s  office,  and  again  failed 
to  find  him,  making  the  same  inquiry  as  at  the  first  time :  Held,  that  the 
facts  stated  in  the  petition  did  not  warrant  the  Certiorari. 

White  V.  Frye,  65. 
2.  The  Circuit  Court  has  the  power  to  decide  on  the  sufficiency  of  a  peti- 
tion for  a  Certiorari,  though  the  Judge  ordered  the  writ  to  issue  on  such 
petition,    ib. 

CHANCERY. 

1.  The  general  rule  is,  that  Equity  will  not  interfere  where  the  party  has 
his  remedy  at  Law ;  but  one  particular  branch  of  the  jurisdiction  of  the 
Courts  of  Equity  is  the  enforcement  of  a  specific  execution  of  contracts. 
The  rule,  however,  though  general,  is  not  universal. 

Andrews  v.  SulWvan,  327. 

2.  The  doctrine  in  Equity  is  not  forfeiture,  but  compensation,  and  Courts 
.       frequently  relieve  men  who  have  acted  fairly,  though  negligently,  and 

dispense  with  that  which  would  make  compliance  with  what  the  law 
requires  oppressive,     ib. 

3.  Time  is  not  necessarily  deemed  of  the  essence  of  the  contract  in  Equity, 
and  Courts  of  Equity  are  frequently  called  on  to  relieve,  where  the  terms 
for  the  performance  and  completion  of  the  contract  have  not,  in  point  of 
time,  been  strictly  complied  with.  But,  in  all  cases,  the  intention  of  the 
parties  is  to  govern,  and  that  is  to  be  gathered  from  the  contract  and 
circumstances,     ib. 

4  The  State  Bank  recovered  a  judgment  against  S.  as  acceptor  of  a  bill  of 
exchange,  S.  having  made  no  defence  to  the  suit.  Subsequently  S.  filed 
a  bill  in  chancery  against  the  Bank,  and  obtained  an  injunction  staying 
proceedings  on  the  judgment.  The  bill  alleged  in  substance  that  8.  was 
an  accommodation  acceptor,  and  that  the  bill  was  fully  paid  and  dis- 
charged, by  the  payment  of  $350  to  the  Bank  in  cash  and  the  giving  of 
a  promissory  note  of  the  drawer  of  the  same  bill  of  exchange,  and  in- 
dorsed by  S.  and  others,  for  the  balance ;  that  S.,  until  a  few  days  before 
the  term  at  which  the  judgment  was  recovered,  supposed  that  he  was 
sued  as  the  indorser  of  the  note,  and  having  no  interest  in  the  bill  or 
note,  was  unable  to  furnish  his  attorney  with  the  necessary  information 
to  make  his  defence,  and  those  interested  in  the  matter  were  absent  from 
the  county  ;  and  that  consequently,  he  was  taken  by  surprise,  and  could 
not  make  his  defence  at  that  time.  The  defendants  in  the  bill  appeared, 
and  moved  the  Court  to  dismiss  the  bill  for  want  of  equity,  but  the  mo- 
tion was  denied.  They  then  tiled  a  plea,  setting  up  the  proceedings  and 
judgment  in  the  action  at  law,  in  bar  of  the  bill.  The  cause  was  then 
heard  on  bill  and  plea,  and  a  decree  entered,  perpetually  enjoining  the 
collection  of  the  judgment :  Held,  that  the  bill  showed  no  equity  on  its 
face,  and  that  the  Court  should  have  dismissed  it  for  that  reason. 

State  Bank  v.  Stanton,  353. 

5.  If  a  bill  in  chancery  contain  allegations  which  show  that  the  complain- 
ant had  a  perfect  remedy  at  law,  and  the  bill  does  not  show  a  sufficient 
excuse  for  not  pursuing  the  remedy,  the  bill  should  be  dismissed  for 
want  of  equity,    ib. 

6.  A  party  who  has  a  good  defence  at  Law,  has  not  the  right,  as  a  matter 
of  course,  to  transfer  it  to  Equity,    ib. 

7.  If,  in  a  bill  in  chancery  for  a  specific  performance,  the  parties  do  not  fur- 
nish any  evidence,  except  such  as  would  have  the  strongest  tendency  to 
involve  the  whole  transaction  in  doubt  and  inextricable  confusion.  Courts 
have  not  the  power  to  afford  relief  to  the  complainant.    Especially  they 
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ought  not  to  be  inclined  to  favor  his  pretensions,  when,  from  his  own 
showing  and  upon  the  face  of  the  proceedings,  if  he  had  justice  on  his 
side,  his  right  might  have  been  substantiated  by  incontrovertible  proof 

Trailor  v.  Hill,  364. 

8.  "When  a  judgment  is  obtained  by  fraud  or  accident,  without  any  fault  or 
negligence  on  the  part  of  the  defendant,  a  Court  of  Equity  will  afford 
relief,  either  hj  opening  the  case  and  allowing  the  party  an  opportunity 
of  another  trial,  or  by  a  perpetual  injunction.     Wkrich  v.  Be  Zoya,  385. 

9.  A  gave  his  note  to  B.  and  B.  assigned  the  note  to  C.  D.  and  E.  having 
a  demand  against  B.,  sued  out  an  attachment  against  him  and  summoned 
A.  as  his  garnishee.  They  obtained  a  judgment  against  B.,  and  a  con- 
ditional judgment  was  rendered  against  A.,  upon  which  a  scire  facias  was 
issued,  returnable  to  the  next  term.  Before  the  return  of  this  writ,  C. 
sued  A.  upon  the  note,  and  obtained  a  judgment  against  him  before  a 
justice  of  the  peace.  D.  and  E.  being  satisfied  that  their  garnishee  pro- 
cess would  not  avail  them,  directed  A.  to  pay  the  amount  of  the  note  to 
C,  and  agreed  to  dismiss  the  process  and  pay  the  costs.  A.  paid  the 
amount  to  C,  and  in  consequence  of  the  agreement  with  D.  and  E.  did 
not  appear  to  answer  the  scire  facias.  They  took  advantage  of  his  non- 
appearance, and  obtained  a  final  judgment  against  A.  as  garnishee.  Ex- 
ecution being  issued,  and  its  collection  being  pressed,  A.  filed  a  bill  in 
Equity  and  obtained  an  injunction.  There  was  a  demurrer  to  the  bill, 
which  was  sustained  by  the  Court,  and  the  bill  was  dismissed :  Hdd, 
that  the  Court  erred  in  sustaining  the  demurrer  and  dismissing  the  bill.  ib. 

10.  A.  filed  a  bill  in  chancery  against  B.,  and  at  the  final  hearing  of  the 
cause,  a  decree  was  rendered,  directing,  among  other  things,  the  pay- 
ment of  a  specified  sum  of  money  to  B.,  who  afterwards  and  before  he 
sued  out  a  writ  of  error,  accepted  and  received  said  sum ;  a  plea  to  the 
writ  of  error  embodying  these  facts,  was  filed  by  A.,  and  a  replication 
thereto  by  B.,  alleging  that  after  the  receipt  of  said  sum,  he  tendered 
back  the  same  to  the  clerk  of  the  Court  below,  who  refused  to  receive  it, 
and  offering  to  bring  the  money  into  the  Supreme  Court  to  be  subject  to 
its  order  and  direction.  There  was  a  demurrer  to  this  replication,  which 
was  sustained,  and  the  writ  of  error  dismissed :  Held,  that  the  plea  was 
good,  as  the  acceptance  of  the  money  operated  as  a  release  of  errors. 

Morgan  v.  Ladd,  414. 

11.  A  decree  can  only  be  reversed  as  to  some  of  the  defendants  to  a  bill  in 
chancery,  and  afiirmed  as  to  others,  where  there  are  several  matters  in 
controversy  and  different  adjudications  are  necessary. 

Montgomery  v.  Broicn,  581. 

12.  It  is  one  of  the  cherished  objects  of  a  Court  of  Equity,  to  avoid  a  multi- 
plicity of  actions  concerning  the  same  subject  matter,  by  bringing  all 
parties  interested  before  it,  and  making  a  full  and  complete  settlement 
between  them  of  their  rights.  Hence  the  general  rule,  that  all  persons 
ought  to  be  made  parties,  whose  rights  or  interests  may  be  aflected  by 
the  decree,  and  this  rule  is  especially  applicable  to  the  case  of  a  fore- 
closure, where  a  sale  of  the  mortgaged  premises  is  sought.     All  persons 

.  interested  in  the  equity  of  redemption  should  be  made  parties,    ib. 

13.  A  bill  in  Chancery  was  filed  to  set  aside  a  certificate  of  pre-emption 

f  ranted  by  Commissioners  appointed  under  the  Act  of  Congress  of  July 
,  1836,  pursuant  to  the  provisions  of  the  Act  of  February  5,  1829.  A 
demurrer  was  interposed  and  sustained :  Held,  that  the  demurrer  was 
properly  sustained.    Bennett  v.  Farrar,  598. 
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14.  A  defendant  in  a  suit  in  chancery  cannot  make  his  answer  a  cross  bill, 
and  under  it  obtain  any  specific  decree  in  his  favor.  In  this  way  he  can- 
not obtain  affirmative  relief,  even  thougli  the  parties  may  elect  to  con- 
sider the  answer  a  cross  bill.     McConnell  v.  Hodson,  640. 

15.  It  is  a  well  settled  rule  in  Equity,  that  where  a  party  seeks  to  rescind  a 
contract  for  fraud,  he  must  ask  the  aid  of  the  Court  in  a  reasonable  time, 
and  be  in  a  situation  to  restore  to  the  opposite  party  whatever  he  may 
have  received  from  him.  He  has  no  right  to  lie  by  for  a  long  time,  for 
the  purpose  of  first  ascertaining  whether  he  may  not  be  able  to  realize 
a  profit  out  of  the  contract,  nor  till  the  property,  by  a  fall  in  prices,  has 
greatly  depreciated  in  its  value,  nor  until  the  title  to  the  property,  by 
neglect,  has  become  either  doubtful  or  impaired. 

Cunningham  v.  Fithian,  650. 

16.  When  a  cause  stands  upon  bill  and  answer,  the  complainant'  admits 
that  all  that  is  stated  in  the  answer  is  true,  whether  it  be  responsive  to 
the  bill  or  not.     De  Wolf  v.  Long,  679. 

17.  When  a  matter  is  neither  admitted  or  denied  by  an  answer,  it  must  be 
substantiated  by  proof.  It  is  not  true,  in  proceedings  in  Chancery,  that 
that  which  is  not  expressly  denied  is  to  be  taken  as  true.  By  virtue  of 
the  statute,  if  the  defendant  refuses  to  appear  and  answer,  or  refuses  to 
answer  further  when  his  first  answer  is  adjudged  insufl^cient,  the  bill 
may  be  taken  pro  confesso.    ib. 

See  Judgment,  &c.,  7,  13, 17. 

CLERK. 

See  County  Commissioners.    Venue,  5. 

COLLECTOR  OF  TAXES. 
See  PiuNciPAL  AND  Surety,  8-10. 

COLLOQUIUM. 
See  Slander,  4. 

COMMON  LAW. 

See  Attachment,  2.    Contract,  11.    Evidence,  23.    Illegitimate 
Children,  2. 

CONDITION,  AND  CONDITION  PRECEDENT. 

1.  The  law  is  well  settled,  that  he  who  prevents  or  dispenses  with  the  per- 
formance of  a  condition,  cannot  take  advantage  of  the  non-performance. 
It  is  equally  well  settled,  that  where  there  are  mutual  conditions  to  be 
performed,  and  one  of  the  parties  has  incapacitated  himself  from  a  per- 
formance on  his  part,  which  condition  was  the  consideration  of  the 
promise  to  be  performed  by  the  other,  that  such  incapacity  will  dispense 
with  performance,  or  an  oft'er  to  perform,  by  the  other  party  to  the  con- 
tract.   Risinger  v.  Okeney,  84. 

2.  The  rule  is  well  established,  that  where  one  has  the  precedent  condition 
in  his  favor,  that  he  is  not  liable  to  an  action  until  the  other  has  per- 
formed ;  and  when  an  action  is  brought  upon  the  contract,  the  defendant 
has  a  right  to  require  the  plaintifi"  to  prove  the  precedent  performance 
on  his  part,  according  to  the  agreement,  before  he  will  be  entitled  to  re- 
cover.   Eldridge  v.  Roice,  91. 

3.  If  a  contract  is  entire,  a  full  and  substantial  performance  of  a  cendition 
precedent  by  the  plaintiff  must  be  shown,  before  he  can  recover  on  the 
contract ;  such  a  contract  cannot  be  affirmed  in  part  and  rescinded  as  to 
the  residue,    ib.  92. 
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CONSIDERATION. 

See  CoNTKACT,  13,  14. 

CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  The  legislatures  of  the  several  States  possess  the  power,  within  their 
limits,  to  establish  and  regulate  ferries,  and  that  power  is  snfBciently  ex- 
tensive to  authorize  a  grant  for  the  construction  of  a  ferry  from  the  Illi- 
nois shore,  on  the  waters  of  the  Mississippi,  in  the  manner  prescribed  by 
the  Act  of  ]\Iarch  2,  1819.  A  privilege  thus  conferred  in  noway  conflicts 
with  the  provisions  of  any  treaties  made  by  the  United  States  with  for- 
eign powers,  or  with  any  Act  or  Acts  of  Congress  relative  to  the  free 
navigation  of  these  waters.     MiUs  v.  St.  Clair  <Jo.  197. 

2.  A  ferry  franchise  is  neither  more  nor  less  than  a  right  conferred  to  land 
at  a  particular  point,  and  receive  toll  for  the  transportation  of  passengers 
and  property  from  that  point  across  a  stream.  The  exercise  of  such  a 
franchise  divests  no  right  or  privilege,  which  any  citizen  theretofore  en- 
joyed freely  and  uninterruptedly  to  navigate  the  river.  This  right  of 
free  navigation  can,  by  no  manner  of  means,  be  construed  as  conferring 
upon  the  citizens  the  right  to  appropriate  the  banks,  or  landings  of  this 
river  to  themselves,  or  to  receive  toll  for  transporting  passengers  and 
property  from  point  to  point  across  the  same.    ib. 

3.  The  grant  of  a  ferry  franchise  by  the  legislature  of  a  State,  unless  lim- 
ited by  some  general  law,  or  some  restrictive  provision  in  the  grant 
itself,  is  necessarily  exclusive  to  the  extent  of  the  privilege  thus  con- 
ferred. "When  a  grant  has  once  been  made  by  legislative  authority,  to 
the  extent  of  the  rights  conferred,  the  power  which  made  it  is  expended, 
and  it  cannot  be  taken  back  or  transferred  to  another,  until  the  public 
interest  and  welfare  shall  demand  its  resumption,  and  provision  shall 
have  been  made  for  just  compensation  to  the  owner  in  the  manner 
required  by  law.    ib. 

4.  The  Act  of  the  General  Assembly  of  Illinois,  passed  March  2,  1839,  en- 
titled "'An  Act  to  authorize  St.  Clair  County  to  establish  a  ferry  across  tlie 
Mississippi  river,^^  does  not  violate  the  provisions  of  the  eleventh  section 
of  the  eighth  article;  of  the  Constitution,    ib.  198. 

5.  The  Act  of  the  Legislature  of  Illinois  of  1841,  in  relation  to  sales  of 
property  on  judgments  and  executions,  was  decided  by  the  Supreme 
Court  of  the  United  States  to  be  in  express  violation  of  the  Con- 
stitution of  the  United  States.  The  provisions  of  the  Act  of  January  6, 
1843,  are  substantially  the  same  as  those  of  the  former  Act,  and  it  is 
therefore  unconstitutional.  As,  by  the  Constitution  of  the  United  States, 
that  Court  has  ultimate,  exclusive  jurisdiction  of  questions  of  this  kind, 
this  Court  is  bound  by  its  decision.     Smoot  v.  Lafferty,  383. 

6.  The  Revenue  Laws  of  the  State  of  Illinois,  from  1823  to  1829  inclusive, 
are  not  unconstitutional.    Rhiiiehart  v.  Schuyler.,  473. 

7.  The  statute  requiring  a  plaintitf  to  give  security  for  costs  is  not  uncon- 
stitutional.    Gesford  v.  Critzer,  698. 

CONSTRUCTION. 

1.  Contemporaneous  construction  can  have  no  place  where  the  intention  is 
plain ;  it  is  only  admissible  in  cases  of  doubtful  construction. 

Jarrot  v.  Jarrot,  1. 
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2.  The  rule  of  construction  of  private  grants,  if  the  meaning  of  the  words 
be  doubtful,  is,  that  they  shall  be  taken  most  strongly  against  the  grantor. 
An  opposite  rule  prevails  in  cases  of  grants  made  by  a  sovereign  power. 
When  there  is  doubt,  the  construction  is  made  most  favorably  for  the 
sovereign,  and  most  strongly  against  the  grantee.  But  this  rule  holds 
good  only  in  cases  of  real  doubt.    3Iills  v.  ISt.  Clair  Co.  198. 

8.  If  a  grant  admit  of  two  interpretations,  one  of  which  is  more  extended, 
and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and  either 
may  be  adopted  without  any  violation  of  the  apparent  objects  of  the 
grant ;  if,  in  such  case,  one  interpretation  would  render  the  grant  entirely 
inoperative  and  worthless,  and  the  other  would  give  it  force  and 
effect,  the  latter,  if  within  the  reasonable  meaning  of  the  terms  employed, 
should  be  adopted.  But  public  grants  should  not  be  extended  by  impli- 
cation in  fevor  of  the  grantee  beyond  the  natural  and  obvious  meaning 
of  the  words  employed,  even  if  by  such  construction  the  object  of  the 
grant  be  utterly  defeated,    ib. 

CONTINUANCE. 

In  an  action  of  assumpsit  upon  a  bill  of  exchange,  the  general  issue  was 
pleaded,  with  a  notice  of  special  matter  of  defence,  to  wit :  that  the  bill 
was  an  accommodation  bill,  drawn  on  and  accepted  by  the  defendants 
merely  for  the  purpose  of  enabling  the  drawer  to  get  the  same  discounted 
to  pay  the  defendants  a  debt  he  owed  them ;  that  the  drawer  was  to  meet 
the  bill  at  maturity,  but  that  he  perverted  it  to  a  different  use  ;  and  that 
the  plaintiff  did  not  receive  the  same  for  value  in  the  ordinary  course  of 
business,  but  merely  for  collection  on  the  drawer's  account.  At  the  No- 
vember term  1844,  the  defendants  made  affidavit  that  they  expected  to 
prove  these  facts  by  Daniel  F.  Webster,  the  drawee  of  the  bill,  who  re- 
sided in  Washington  City,  but  who  had  sailed  to  China,  as  Secretary  of 
Legation  to  the  American  Embassy.  Leave  had  previously  been  given 
to  the  defendants  to  plead  by  the  first  of  March.  A  further  affidavit  was 
made  by  their  attorney,  stating  that  a  dedimus  had  been  sued  out  on  the 
4th  day  of  March,  1844,  and  forwarded  to  the  American  Minister  to  take 
said  Webster's  deposition  ;  but  that  it  had  not  been  returned  for  want  of 
time,  and  that  his  evidence  was  material ;  and  moved  for  a  continuance, 
but  the  motion  was  refused  by  the  Court,  who  proceeded  with  the  case 
to  trial  and  judgment :    Hdd,  that  the  evidence  was  material,  that  due 

'  diligence  had  been  used,  and  that  Webster  was  a  competent  witness  to 
prove  the  facts  stated  in  the  affidavit.     Lyon  v.  Boilvin,  629. 

CONTEMPT. 

1.  A  clerk  of  the  County  Commissioners'  Court,  who  had  been  ordered  to 
be  removed  from  office,  but  who  had  appealed  from  such  order,  was 
directed  to  deliver  the  books,  »fec.,  of  his  office  to  a  person  whom  the 
Court  had  appointed  as  his  successor.  He  refused  to  comply,  and  the 
Court  ordered  the  successor  to  enter  an  order  of  commitment  of  his  pre- 
decessor to  jail  for  fifteen  days,  for  a  contempt  in  not  delivering  up  the 
books,  &c.,  as  required,  which  was  done,  and  an  attachment  issued  and 
delivered  to  the  sheriff,  who  arrested  him :  Hdd,  that  the  appeal  operat- 
ing as  a  supersedeas,  there  was  no  vacancy  in  the  office,  and  that  no  suc- 
cessor could  be  appointed :  Held,  also,  that  the  Court  could  not  punish 
for  a  contempt  in  such  case,  and,  therefore,  that  the  order  of  commit- 
ment and  the  imprisonment  under  it  were  both  illegal  and  void. 

Expa/rte  Thatcher,  167. 


2.  The  County  Commissioners'  Court,  under  the  statute,  has  the  power  of 
enforcing  its  orders,  decrees  and  judgments  by  attachment  or  other  pro- 
cess ;  and  to  punish  for  contempt,  as  other  Courts  may  do,  and  all  the 
power  necessary  to  the  right  exercise  of  the  jurisdiction  with  which  it 
is,  or  may  be  vested,  according  to  law.  But  his  power  has  its  limits,  and 
that  Court  may  not  treat  any  and  every  act  as  a  contempt,    ib. 

CONTRACT. 

1.  The  law  is  well  settled  that  he  who  prevents,  or  dispenses  with  the  per- 
formance of  a  condition,  cannot  take  advantage  of  the  non-performance. 
It  is  equally  well  settled,  that  where  there  are  mutual  conditions  to  be 
performed,  and  one  of  the  parties  has  incapacitated  himself  from  a  per- 
formance on  his  part,  which  condition  was  the  consideration  of  the 
promise  to  be  performed  by  the  other,  that  such  incapacity  will  dispense 
with  performance,  or  an  offer  to  perform,  by  the  other  party  to  the  con- 
tract.    Bisinger  v.  Cheney,  84. 

2.  If  a  work  be  performed,  or  materials  are  delivered,  though  not  according 
to  the  terms  of  the  agreement,  and  the  same  be  accepted  by  the  other 
party ;  or  where,  without  any  new  agreement,  or  acceptance,  the  pro- 
duct of  the  labor,  or  the  materials  furnished  or  delivered,  are  appropri- 
ated by  such  party  to  his  own  use  and  benefit,  when  it  is  in  his  power  to 
abandon  the  same,  and  rescind  the  contract  in  toto,  without  an  abandon- 
ment of  his  own  property,  the  plaintiff  will  be  entitled  to  recover  for  a 
partial  performance  of  the  contract.     Ehlridge  v.  Roice,  91. 

3.  AYhere  a  remedy  is  afforded  for  a  partial  performance  only,  the  party 
must  not  sue  upon  the  original  agrement,  but  must  resort  to  an  action 
upon  the  new  agreement,  which  the  law  implies,  and  recover  upon  a 
quantum  meruit,  or  quantum  valebant,  whatever  compensation  he  may 
reasonably  deserve  to  have  for  his  labor,  or  materials,  accepted  or  ap- 
propriated otherwise  than  according  to  the  terms  of  the  original  agree- 
ment,   ib. 

4.  The  doctrine,  as  laid  down  in  2  Starkie,  97,  recognized  by  this  Court,  ib. 

5.  If  a  person  should  contract  to  build  a  house,  or  a  wall,  or  to  construct  a 
ditch  or  a  fence  upon  the  land  of  another,  and  should  proceed  to  perform 
the  work  in  part,  and  afterwards  refuse  or  neglect  to  complete  the  residue 
according  to  the  terms  of  the  agreement,  it  would  be  impracticable  for 
the  employer  to  abandon,  and  he  may  properly  appropriate  the  work,  so 
far  as  it  may  have  progressed,  without  being  subject  to  an  action  upon 
a  quantum  meruit,  unless  he  should  render  himself  liable  by  an  accept- 
ance,   ib. 

6.  So,  if  a  person  should  agree  to  work  upon  the  plantation  of  another,  in 
the  performance  of  such  services  generally,  as  are  incident  to  the  art  of 
husbandry,  here  his  labor,  upon  a  failure  to  perform  his  agreement, 
would  have  become  so  incorporated  with  the  soil,  and  so  mixed  up 
with  the  general  concerns  of  the  farm,  as  not  to  be  susceptible  of  separa- 
tion and  abandonment,  and  the  employer,  as  a  necessary  consequence, 
may  avail  himself  of  its  benefits,  if  any,  without  danger  of  being  sub- 
jected to  an  action  for  the  work  thus  imperfectly  or  defectively  per- 
formed. In  those  cases,  however,  of  part  performance  only,  or  defective 
performance,  where  the  employer  has  it  in  his  power  to  rescind  the  con- 
tract in  toto,  and  abandon  the  portion  performed,  he  will  be  required  to 
do  so,  as  otherwise  he  will  be  considered  as  acquiescing,  by  receiving 
the  work,  and  will  be  liable  upon  a  quantum  meruit  for  whatever  it  may 
be  worth,    ib. 
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7.  If  a  contract  be  entire,  a  fall  and  substantial  performance  of  a  condition 
precedent  by  tlie  plaintiff  must  be  shown,  before  he  can  recover  on  the 
contract ;  such  a  contract  cannot  be  affirmed  in  part  and  rescinded  as  to 
the  residue,    ib. 

8.  A.  agreed  to  work  for  B.,  for  a  term  of  eight  months,  for  the  sum  of 
ninety  dollars,  but  at  the  end  of  four  months,  without  any  fault  on  the 
part  of  B  ,  he  left  his  employment :  Held  to  be  an  entire  contract,  and 
that  A.  could  not  recover  for  the  work  done.    ib. 

9.  A  contract  for  the  support  of  a  pauper,  or  for  medical  services,  will  not 
be  obligatory  upon  a  county,  unless  the  overseers  of  the  poor,  or  a  ma- 
jority of  them,  shall,  in  the  first  instance,  make  such  a  contract,  and  re- 
port the  same  to  the  County  Commissioners'  Court  for  approval.  The 
Court  may  then  approve,  increase  or  dimini!^h  the  sum  agreed  to  be  paid 
by  the  overseers,  according  to  circumstances,  and  make  an  appropriation 
for  its  payment  out  of  the  county  treasury.  If  the  overseers,  or  the 
Court  should  refuse  or  neglect  to  perform  their  respective  duties  in  the 
premises,  the  remedy,  in  the  first  instance,  is  by  a  writ  of  mandmmts,  an^ 
not  by  suit  in  the  Circuit  Court  against  the  county;  and  by  appeal,  if 
necessary,  from  the  final  order  or  judgment  of  the  County  Commission- 
ers' Court.    Rouse  v.  Peoria  Co.,  99. 

10.  The  familiar  doctrine  governing  actions  on  contracts,  that  the  plaintiff 
must  show  the  joint  liability  of  all  the  defendants  before  he  can  recover 
against  any,  is  not  changed  bj^  the  statute.     Ktrr  v.  Boyer,  417. 

11.  It  is  a  familiar  doctrine  of  the  law,  that  the  title  to  real  estate  cannot  be 
transferred  by  parol,  it  being  equally  forbidden  by  the  principles  of  the 
common  law,  and  the  express  provisions  of  the  Statute  of  Frauds.  It  is 
settled,  however,  that  the  proprietors  of  adjoining  tracts  of  land  may,  by 
a  parol  agreement,  settle  a  disputed  boundary  line  betwen  them ;  and 
such  an  adjustment  of  the  boundary,  if  followed  by  corresponding  pos- 
session, may  be  binding  on  the  parties,  not  because  it  passes  title,  but 
because  it  determines  the  location  where  the  estate  of  each  is  supposed 
to  exist.     Crowdl  v.  Maughs,  419. 

12.  It  is  a  well  established  principle  of  law,  that  the  contract  of  a  surety  is 
to  be  construed  strictly,  and  he  is  not  to  be  held  responsible  beyond  the 
precise  terms  of  his  undertaking.  His  risk  is  not  to  be  increased,  or  his 
responsibility  extended  without  his  assent.     Waters  v.  Simpson,  570. 

13.  A  binding  agreement  between  the  creditor  and  the  principal  debtor, 
which  materially  changes  the  terms  of  the  original  contract,  and  to  which 
the  surety  has  not  expressly  or  tacitly  consented,  will  discbarge  the  sure- 
ty both  at  Law^  and  in  Equity.  It  is  not  material  whether  the  surety  has 
been  damnified  or  not ;  a  new  contract  has  been  made,  and  he  is  absolved 
from  all  liability,    ib. 

14.  In  order  to  discharge  a  surety,  by  reason  of  an  extension  having  been 
given  to  the  principal,  the  agreement  must  be  founded  on  a  good  consid- 
eration, and  binding  in  law  on  the  parties  to  it.  But  a  promise  to  give  a 
further  day  of  payment,  which  is  not  based  upon  some  new  and  adequate 
consideration,  is  a  mere  nuchim  pactum,  not  precluding  the  creditor  from 
suing  the  principal.  The  right  of  the  creditor  to  prosecute  the  debtor 
must  be  suspended  by  the  new  contract,    ib. 

CONVEYANCE. 
See  Deed. 
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COSTS. 

1.  The  statute  relative  to  costs  requires  the  Court  to  dismiss  the  suit  when- 
ever a  non-resident  commences  an  action,  either  in  the  Circuit  or 
Supreme  Court,  without  filing  security  for  the  costs. 

Ripley  v.  Morris,  381. 

3.  "Whether  a  plaintiff  has  sufficient  ability  to  pay  the  costs  of  a  suit  com- 
menced by  him,  is  a  matter  which  must  necessarily  be  submitted  to  the 
discretion  of  the  Court  in  which  the  cause  is  pending,  and  its  decision 
cannot  be  assigned  for  error.     Gesford  v.  Critzer,  698. 

3.  The  statute  requiring  a  plaintiff  to  give  security  for  costs  is  not  uncon- 
stitutional,   ib. 

COUNTY  COMMISSIONEES. 

1.  A  clerk  of  the  County  Commissioners'  Court  was  directed  to  enter  an 
order  of  allowance  of  a  claim  presented  against  the  county,  w^hich  he 
refused  to  do.  After  a  second  order  and  a  refusal  to  comply,  he  was 
directed  to  show  cause  why  he  should  not  be  removed  from  otfice.  Not 
showing  cause  to  the  satisfaction  of  the  Court,  an  order  of  removal  was 
directed  to  be  entered,  from  which  he  appealed  to  the  Circuit  Court,  and 
gave  bond,  as  directed  by  the  Court :  Hdd,  that  taking  the  appeal  and 
giving  bond,  operated  as  a  supersedeas.     Ex  parte  Thatcher,  167. 

2.  A  clerk  of  the  County  Commissioners'  Court  who  had  been  ordered  to 
be  removed  from  office,  but  who  had  appealed  from  such  order,  was 
directed  to  deliver  the  books,  &c.  of  his  office  to  a  person  whom  the 
Court  had  appointed  as  his  successor.  He  refused  to  comply,  and  the 
Court  ordered  the  successor  to  enter  an  order  of  commitment  of  his  pre- 
decessor to  jail  for  fifteen  days,  for  a  contempt  in  not  delivering  up  the 
books,  &c.,  as  required,  which  was  done,  and  an  attachment  issued  and 
delivered  to  the  sheriff,  who  arrested  him  :  Held,  that  tlie  appeal  operat- 
ing as  a  supersedeas,  there  was  no  vacancy  in  the  office,  and  that  no  suc- 
cessor could  be  appointed  :  Held,  also  that  the  Court  could  not  punish  for 
a  contempt  in  such  case,  and  therefore,  that  the  order  of  commitment  and 
the  imprisonment  under  it  were  both  illegal  and  void.    ib. 

3.  The  County  Commissioners'  Court,  under  the  statute,  has  the  power  of 
enforcing  its  orders,  decrees  and  judgments  by  attachment  or  other  pro- 
cess; and  to  punish  for  contempt,  as  other  Courts  may  do,  and  all  the 
power  necessary  to  the  right  exercise  of  the  jurisdiction  with  which  it  is, 
or  may  be  vested,  according  to  law.  But  this  power  has  its  limits,  and 
that  Court  may  not  treat  any  and  every  act  as  a  contempt,     ib. 

COURT  OF  PROBATE. 

See  JuKisDicTioN,  3.    Will,  1. 

CRIMINAL  LAW. 

1.  In  a  criminal  case,  after  the  caption  stating  the  time  and  place  of  holding 
the  Court,  the  record  should  consist  of  the  indictment,  properly  indorsed, 
as  found  by  the  grand  jury  ;  the  arraignment  of  the  accused,  and  his  plea ; 
the  impanneling  of  the  traverse  jury,  their  verdict,  and  the  judgment  of 
the  Court.  This  in  general,  is  all  that  the  record  need  state.  K,  during 
the  progress  of  the  prosecution,  motions  are  made  and  overruled,  the 
facts  can  be  preserved  by  a  special  entry  on  the   record,  or  by  bills  of 
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exceptions.  In  one  or  the  other  of  these  ways,  it  is  necessary  to  preserve 
every  fact  that  the  prisoner  may  deem  essential  to  his  rights,  and  a  fair 
and  regular  trial.    McKinney  v.  TJie  People,  540. 

2.  If  the  names  of  the  witnesses,  on  whose  evidence  an  indictment  is  found, 
are  not  indorsed  thereon,  it  is  an  irregularity  which  can  be  corrected  by 
moving  the  Court  to  quash  the  indictment.  If  the  motion  is  refused,  the 
fact  may  be  preserved  by  a  bill  of  exceptions.  If  the  fact  do  not  appear 
in  the  bill  of  exceptions,  the  Court  will  presume  that  the  witnesses' 
names  were  properly  indorsed,    ib. 

3.  A  prisoner,  when  called  upon  to  plead  to  an  indictment,  may  demand  a 
copy  of  the  indictment,  &c.,  before  he  can  be  compelled  to  plead  ;  and  if 
the  Court  should  refuse  the  request,  it  would  be  error,  and  the  fact 
should  be  preserved  in  a  bill  of  exceptions.  But  if  the  prisoner  plead 
and  go  to  trial  without  objection,  he  waives  his  right,    ib. 

4.  A  prisoner  may  demand  a  panel  of  the  jury,  and  if  he  object  to  being  tried 
until  the  panel  is  furnished  him,  and  the  Court  refuse  it,  it  is  error,  and 
the  fact  should  be  preserved  in  a  bill  of  exceptions,    ib. 

5.  A  prisoner  cannot  complain  of  the  appointment  of  a  special  term  of  Court, 
and  of  a  continuance  of  his  case  from  that  term  over  a  regular  term, 
when  he  is  not  injured  thereby,    ib. 

6.  The  law  presumes,  until  the  contrary  is  shown,  that  the  Court  performs  its 
duty ;  and  it  does  not  follow,  because  the  record  is  silent  upon  a  point, 
not  necessary  to  be  stated  therein,  that  the  Court  neglected  its  duty. 
Therefore,  where  a  record  was  silent  as  to  the  disposition  of  the  jury  at 
an  adjournment  of  Court,  and  when  they  retired  to  consider  of  their  ver- 
dict, it  was  not  to  be  presumed  that  the  Court  neglected  so  important  a 
duty  as  that  of  placing  the  jury  in  charge  of  a  sworn  officer,    ib. 

7.  The  law  in  capital  cases  undoubtedly  is,  that  from  the  commencement  of 
the  trial  until  the  rendition  of  the  verdict,  the  jury,  during  all  the  ad- 
journments of  the  Court,  should  be  placed  in  charge  of  a  sworn  officer, 
unless  it  is  otherwise  ordered  by  the  Court,  by  the  consent  of  the  accused 
and  the  Attorney  for  the  People.  In  civil  cases,  and  in  cases  of  misde- 
meanor, the  rule  is  different,  and  the  Court  may  exercise  a  discretion  as  to 
the  proper  disposition  of  the  jury  during  the  progress  of  the  trial,  ib.  541. 

8.  If  a  jury,  in  a  capital  case,  separate  without  the  consent  of  the  prisoner,  the 
Court  should,  on  the  fact  being  established,  set  aside  the  verdict,  and 
grant  a  new  trial,  unless  such  separation  was  the  result  of  misapprehen- 
sion, accident,  or  mistake  on  the  part  of  the  jury,  and  under  circumstan- 
ces showing  that  such  separation  could  by  no  possibility  have  resulted  to 
the  prejudice  of  the  prisoner,  ib. 

9.  The  common  law  recognizes  any  mode  of  swearing  a  witness,  that  the  wit- 
ness believes  to  be  binding  on  his  conscience.  An  oath  administered  by 
holding  up  the  hand,  although  the  Gospels  were  not  presented  to  the 
witness,  and  he  did  not  declare  that  he  had  conscientious  scruples  against 
being  sworn  on  the  Gospels,  no  objections  being  made  by  the  prisoner  at 
the  time,  was  held  legal  and  valid,    ib. 

10.  By  the  Common  Law  rule,  it  is  competent  for  the  prosecution  to  estab- 
lish the  fact  of  a  conviction,  prima  facie,  of  other  persons  jointly  indicted 
with  the  accused,  by  the  production  of  the  record  of  their  conviction. 

Baxte7-  V.  The  People,  578. 
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DAMAGES. 

1.  The  penalty  in  a  bail  bond  is  not  the  cause  of  action,  nor  the  true 
amount  of  recovery.  The  breach  of  the  condition  is  the  gist  of  the  action 
upon  the  bond,  and  the  damages  occasioned  by  it  are  the  true  recovery. 

Murphy  v.  SuimmrviUe,  360. 

2.  The  general  rule  is  well  settled,  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration.     Stephens  v.  Siceeney,  375. 

3.  It  is  also  a  well  settled  rule,  that  the  plaintiff  may  remit  the  excess,  and 
so  cure  the  verdict,  and  taiie  judgment  for  the  amount  laid  in  his  declar- 
ation,   ib. 

4.  In  an  action  of  debt,  the  ad  damnum  in  the  declaration  was  $50,  but  a 
judgment  was  rendered  for  $116.03 :  Held  to  be  erroneous,  but  that  the 
party  might,  upon  leave  in  the  Court  below,  amend  his  declaration,  and 
then  take  judgment  for  his  damages,  unless  a  new  trial  should  be  indis- 
pensable to  do  justice  to  the  defendants  by  reason  of  such  amendment,  ib. 

5.  In  action  of  trespass  for  assault  and  battery,  the  condition  in  life  and 
circumstances  of  the  parties  are  peculiarly  the  proper  subjects  for  the 
consideration  of  the  jury  in  estimating  the  damages.  They  may  take 
into  consideration  the  pecuniary  resources  of  the  defendant,  and  may 
give  exemplary  damages,  not  only  to  compensate  the  plaintiff,  but  to 
punish  the  defendant,  according  to  the  circumstances  of  the  case. 

McNamara  v.  King,  433. 

6.  The  amount  of  damages  to  be  recovered  in  actions  for  personal  injuries, 
rests  so  much  in  the  discretion  of  juries,  that  Courts  will  not  disturb 
their  verdicts  on  the  ground  that  the  damages  are  excessive,  unless  it  is 
manifest  that  they  have  been  governed  by  passion,  partiality  or  corrup- 
tion. To  draw  such  a  conclusion,  it  is  not  enough  that  the  damages,  in 
the  opinion  of  the  Court,  are  too  high,  or  that  a  less  amount  would  have 
been  a  sufficient  satisfaction  for  the  injury.  It  must  be  apparent,  at 
first  blush,  that  the  damages  are  glaringl}^  excessive,    ib. 

1.  An  inquisition  of  damages,  taken  upon  a  default,  is  a  verdict  within  the 
meaning  of  the  statute.     Anderso7i  v.  Semple,  455. 

8.  The  basis  of  an  action  of  trespass  to  real  property,  is  an  injury  to  the 
possession.  No  person  is  entitled  to  recover  damages  for  the  injury, 
l3ut  the  one  who  has  the  actual  or  constructive  possession  of  the  land. 
The  real  owner,  where  there  is  no  adverse  possession,  can  maintain  the 
action,  on  the  principle,  that  the  possession  in  such  case  follows  the 
ownership.  "Where  there  is  an  adverse  possession,  the  ovnier  is  not  en- 
titled to  bring  this  kind  of  action.     Cook  v.  Foster,  652. 

9.  In  an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defend- 
ant asked  the  following  instruction  to  be  given  to  the  jury :  "  That  the 
jury,  in  their  assessment  of  damages  in  this  case,  should  they  find  against 
the  defendant,  cannot  take  into  the  account  any  damages  sustained  by 
the  plaintiff,  by  reports  raised  since  the  commencement  of  this  suit." 
The  Court  refused  to  give  the  instruction :  Held,  that  it  ought  to  have 
been  given.     Greenup  v.  Stoker,  688. 

10.  In  an  action  of  slander,  the  plaintiff  may,  in  aggravation  of  damages, 
prove  that  the  slander  had  been  repeated  at  any  time  within  the  Statute 
of  Limitations,  even  after  the  commencement  of  the  suit. 

Hatch  V.  Potter,  725. 
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DEBT. 

1.  A  devisee,  for  life  only,  with  a  naked  and  contingent  power  to  dispose 
of  a  portion  of  the  real  estate  of  the  testator,  if  necessary,  for  a  special 
and  limited  purpose,  and  with  remainder  over,  cannot  maintain  an  action 
of  debt  under  the  statute  to  recover  the  penalties  for  cutting  timber. 

Jarrot  v.  Vmig/m,  133. 

2.  In  an  action  of  debt,  the  judgment  ought  not  to  be  general  for  the  aggre- 
gate of  the  principal  and  interest,  but  must  specify  what  portion  is  the 
debt,  and  what  is  given  as  damages.    Mayer  v.  Hutchinson,  206. 

DECLARATION. 

See  Pleading. 

DECREE. 

See  CHAifCERY.    Judgment,  &c.  • 

DEED. 

1.  A  deed  purporting  to  be  "between  the  County  Commissioners  of  the 
county  of  Peoria,  and  State  of  Illinois,  of  the  tirst  part,  and  James  C. 
Armstrong,  of  the  second  part,"&c.,  signed  and  sealed  by  three  individu- 
als, and  acknowledged  before  the  County  Commission,ers'  clerk  in  open 
Court,  who  certified,  under  seal  of  the  Court,  that  they  are  the  "legal 
acting  Commissioners,"  was  lidd  to  be  the  deed  of  the  individuals  in 
their  official  capacitj^  and  as  such  admissible  in  evidence. 

Bestor  v.  Poicell,  119. 

2.  A  deed  of  land  sold  for  taxes  under  the  Revenue  Law  of  1839,  made 
either  by  the  officer  making  the  sale,  or  his  successor  in  office,  is  good 
and  valid  under  the  statute,    ib. 

3.  Bogardus  conveyed  to  Underbill  certain  premises  for  a  valuable  con- 
sideration. The  deed  contained  tlie  words  "grant,  sell  and  convey,"  and 
"all  my  right,  title  and  interest,"  «&c. ;  and  concluded  thus:  "To  have 
and  to  hold  the  same  unto  the  said  Underbill,  his  heirs  and  assigns  for- 
ever, Avith  all  the  privileges  and  appurtenances  thereunto  belonging." 
Subsequently,  Bogardus,  who  previously  liad  not  the  fee  in  the  premises, 
obtained  a  Patent  therefor  from  the  United  States:  Held,  that  the  fee  in 
the  premises  enured  under  the  statute  to  Underbill  and  his  assigns. 

Frisby  v.  'Bcdlance,  141. 

4.  An  Auditor's  deed,  without  date  or  acknowledgment,  for  the  taxes  of 
the  year  1831,  on  a  sale  made  in  1832,  and  without  any  proof  that  the 
pre-requisites  of  the  law  had  been  complied  with,  was  oflercd  and  read 
in  evidence:  Held,  that  tlie  date  might  be  proved  by  parol,  and  that  the 
presumption  was  that  such  proof  was  made  to  the  Court  below,  nothing 
appearing  to  the  contrary  in  the  bill  of  exceptions,  and  that  the  deed 
was  executed  prior  to  Feb.  27,  1833:  Htld,  also,  as  heretofore,  that  an 
Auditor's  deed  need  not  be  acknowledged  or  recorded,  or  proof  produced 
that  the  pre-requisites  of  tlie  law  had  been  complied  with. 

TJiompson  v.  Schuyler,  271. 

5.  A  deed,  purporting  to  be  acknowledged  before  a  Commissioner  of  deeds 
of  the  State  and  City  of  New  York,  and  without  any  certificate  of  his 
official  character,  was  offered  and  read  in  evidence :  Held,  that  no  cer- 
tificate of  such  official  character  need  be  produced,    ib. 

6.  The  Registry  Laws  do  not  applj"  to  Patents  or  deeds  emanating  directly 
from  the  State,  or  the  United  States ;  an  Auditor's  deed,  therefore,  is  ad- 
missible in  evidence,  without  proof  of  its  execution,  and  without  show- 
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ing  that  it  had  been  regularly  acknowledged  and  recorded,  as  is  required 
in  cases  of  conveyances  alone  affecting  the  interests  of  private  individuals. 

Rhinehart  v.  Schuyler,  473. 

7.  Under  the  Revenue  Act  of  1829,  the  deed  of  the  Auditor  of  Public  Ac- 
counts is  evidence  of  the  legality  and  regularity  of  the  sale  until  the 
contrary  shall  be  proved,    ib. 

8.  A  delivery  is  essential  to  the  validity  of  every  deed,  and  to  constitute  a 
complete  delivery,  it  is  necessary  that  there  should  be  an  acceptance  by, 
or  on  behalf  of  the  grantee.  It  may  be  made  by  the  grantor  himself,  or 
by  any  one  authorized  to  make  it ;  lout  it  is  not  indispensable  that  the  de- 
livervbe  made  to  the  grantee,  or  even  to  any  person  authorized  by  the 
grantee  to  accept  the  deed.  A  delivery  may  be  made  to  a  stranger  for 
and  in  behalf  of  the  grantee  and  to  his  use,  although  he  maj'  be  entirely 
ignorant  of  the  conveyance;  but  the  deliver}*,  in  such  case,  must  be  un- 
conditional and  for  the  purpose  of  vesting  the  title  in  the  grantee. 

Bryan  v.  Wash,  557. 

9.  A  deed  takes  effect  from  its  first  delivery,  without  regard  to  the  time  when 
it  actually  comes  to  the  hands  of  the  grantee,  or  even  if  it  never  does.  ib. 

10.  No  particular  form  is  necessary  to  constitute  a  delivery.  It  may  be  by  acts 
without  words,  or  bj"  words  without  acts,  or  by  both.  Any  thing  which 
clearly  manifests  the  intention  of  the  grantor,  and  the  person  to  whom  it 
is  delivered,  that  the  deed  shall  presentlj'  become  operative  and  effectual ; 
that  the  grantor  loses  all  control  over  it,  and  that  by  it  the  grantee  is  to 
become  possessed  of  the  estate,  constitutes  a  sufficient  delivery,  ib. 

11.  What  a  grantor  in  a  deed  said  about  the  time,  or  since  the  delivery  of  the 
deed,  cannot  affect  its  validity,  for  if  it  once  took  effect,  it  is  bej'ond  the 
power  of  the  grantor  to  destroj-  its  validity,  ih. 

12.  The  law  presumes  much  more  in  favor  of  the  delivery  of  deeds  in  cases  of 
voluntarj'  settlements,  especially  when  made  to  infants,  than  it  does  in 
ordinary  cases  of  bargain  and  sale.  The  same  degree  of  formal!  t\' is  nev- 
er required  on  account  of  the  great  degree  of  confidence,  which  the  parties 
are  presumed  to  have  in  each  other,  and  the  inability  of  the  grantee,  fre- 
quently, to  take  care  of  his  own  interests.  The  presumption  of  law  is  in 
favor  of  the  delivery,  and  the  burden  of  proof  is  on  the  grantor  to  show 
clearly  that  there  was  no  deliver}-,  ih. 

13.  A.  made  and  executed  a  deed  of  certain  premises  to  his  grand  daughter,  a 
minor,  who  was  afterwards  married.  The  deed  was  placed  in  the  hands 
of  her  father,  to  be  retained  by  him  for  her  until  she  should  arrive  at  suf- 
ficient discretion  to  take  care  of  it :  Held,  that  the  deed  was  delivered  to 
the  father  for  the  use  and  benefit  of  his  daughter,  and  that  thereby  an 
estate  was  created  present!}'  in  her.  ib. 

14.  On  the  sale  of  lands  by  the  United  States,  the  Patent  transfers  to  the 
purchaser  the  entire  legal  estate  and  seizin  to  as  full  an  extent  as  the 
Government  held  them.     Cook  v.  Foster,  652. 

DEMURRER. 

See  Pleading, 

DEPOSITION. 

In  a  suit  against  two  joint  debtors,  a  notice  of  the  issuing  of  a  commission  to 
take  depositions  to  one  of  them  is  insufficient,  and  the  deposition  cannot 
be  used  against  him  who  is  not  served  with  notice. 

McConneU  v.  Stettinius,  707. 

VOL.  ^^I.     95 
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DISCRETION. 

See  Amendment,  4. 

DISSEIZIN. 

1.  Disseizins  are  not  favored  in  law,  and  are  not  to  be  raised  by  constrcrc- 
tion.  The  legal  owner  may  sometimes  treat  the  entry  of  a  trespasser  as 
a  disseizin,  or  as  lawful,  according  to  his  election,  and  so  proceed  as  will 
be  most  advantageous  to  himself.  But  this  election  does  not  belong  to 
the  trespasser.    Banham  v.  Badgley,  622. 

2.  The  English  doctrine  in  relation  to  real  estate  is,  that  there  can  be  no 
adverse  possession  against  the  Crown,  nor  against  its  grantee,  until  there 
be  a  new  entry  after  the  grant.  An  entry  on  lands  belonging  to  the 
Crown  is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on  the  King's 
possession.  His  possession  is  not  thereby  divested,  but  in  legal  contem- 
plation still  continues.'  The  King  not  being  disseized  by  the  entry,  his 
conveyance  of  the  freehold  is  good  and  his  grantee  is  seized  by  virtue  of 
it.  The  grantee  succeeds  to  the  right  of  the  Crown,  and  cannot  be  dis- 
seized without  another  entry  after  the  conveyance.  The  individual  mak- 
ing the  original  entry  acquires  no  new  right  by  the  conveyance,  but  only 
continues  his  old  interest,  and  remains  an  intruder  still,  liable  to  be  sued 
in  trespass.     Cook  v  Foster,  652. 

8.  The  English  doctrine  in  relation  to  real  estate  is  applicable  to  the  Gov- 
ernment of  the  United  States.  It  possesses  the  same  rights  of  sover- 
eignty and  prerogative  in  respect  to  the  public  lands.  By  the  right  of 
eminent  domain,  it  is  the  absolute  and  exclusive  owner  of  all  the  public 
lands,  which  it  has  not  alienated  or  appropriated.  It  is  seized  of  them 
to  as  full  an  extent  as  the  British  Government  can  be  of  its  domain.  It 
cannot  be  disseized.  No  adverse  possession  is  created  by  an  entry  upon 
its  lands.  Possession,  thus  acquired,  can  never  ripen  into  a  right,  nor 
authorize  any  defence  against  the  Government.  The  Government  may 
treat  the  person  thus  in  possession,  as  an  intruder,  and  sue  him  in  tres- 
pass,   ib. 

EJECTMENT. 

See  Evidence.    Sale  fob  TAXEa 

EQUITY. 

See  Chancery. 

ERROR. 

1.  Where  all  the  parties  to  the  suit  are  not  before  the  Court,  it  is  erroneous 
to  render  a  decree  against  them.    3fcGaU  v.  Lesher,  47. 

2.  A.  recovered  a  judgment  against  B.,  on  which  an  execution  was  issued, 
levied  on  real  estate,  and  satisfied  by  the  sale  of  the  same.  Subsequently, 
the  plaintiff  in  the  execution  entered  a  motion  in  the  Circuit  Court  and 
procured  an  order  to  set  aside  the  execution,  levy  and  sale.  The  defend- 
ant in  execution  had  no  notice  whatever,  of  the  intended  motion :  Held, 
that  the  judgment  setting  aside  the  execution,  levy  and  sale,  was  erro- 
neous, no  notice  having  been  given  to  the  opposite  party. 

Sears  v.  Low,  281. 
8.  A  judgment  against  a  person  not  originally  a  party  to  the  suit,  and  who 
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did  not  subsequently  become  a  party  to  it,  is  erroneous ;  and  where  it  is 
rendered  against  two  persons,  over  one  of  whom  the  Court  had  no  juris- 
diction, the  judgment  being  a  unit,  must  be  reversed  as  to  both  of  the  de- 
fendants.    Smith  V.  Byrd,  412. 

See  Bill  of  Exceptions,  1. 

EVIDENCE.  ' 

1.  On  an  action  of  slander,  the  same  rule  in  regard  to  evidence  of  general 
reputation  obtains,  as  where  the  cliaracter  of  a  witness  is  sought  to  be  im- 
peached. The  witness  must  be  able  to  state  what  is  generally  said  of  the 
person  by  those  among  whom  he  dwells,  or  with  whom  he  is  chiefly 
conversant ;  it  is  not  sufficient  for  him  to  state  what  he  has  heard  others 
say,  for  they  may  be  few  in  number.    Regnier  v.  Cabot^  34. 

2.  In  an  action  of  ejectment,  the  plaintiif  s  were  sworn,  and  stated  that  a 
certain  deed  from  the  County  Commissioners  to  one  A.  was  not,  and  never 
had  been  in  their  possession,  and  that  they  did  not  know  where  it  was  ; 
that  they  were  unable  to  procure  it,  and  that  they  had  sent  a  messenger 
to  A.  for  the  deed.  Tlie  messenger  was  then  sworn,  and  stated  that  he 
called  on  A.  for  tlie  deed,  who  replied  that  the  deed  was  not  in  his  pos- 
session, and  that  he  had  not  seen  it  for  a  long  time.  The  plaintiffs  then 
introduced  the  record  of  deeds  of  the  county,  to  show  the  conveyance 
from  the  county  to  A. :  Hdd,  that  under  the  circumstances,  the  secondary 
evidence  was  properly  admissible,  both  at  common  law  and  under  the 
statute.    Bestor  v.  Poioell,  119. 

3.  A  deed  purporting  to  be  "  between  the  County  Commissioners  of  the 
county  of  Peoria,  and  State  of  Illinois,  of  the  iirst  part,  and  James  C. 
Armstrong,  of  the  second  part,"  &c.,  signed  and  sealed  by  three  individ- 
uals, and  acknowledged  before  the  County  Commissioners'  clerk  in  open 
Court,  who  certified,  under  seal  of  the  Court,  that  they  are  the  "  legal  act- 
ing Commissioners,"  was  hdd  to  be  the  deed  of  the  individuals  in  their 
official  capacity,  and  as  sucli,  admissible  in  evidence,    ih. 

4.  Under  the  Revenue  law  of  1839,  before  any  person  claiming  adversely  to 
a  tax  deed  can  be  admitted  to  defeat  it,  he  must  show  that  he,  or  the  per- 
son under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for 
taxes,    ib. 

5.  The  general  doctrine  in  regard  to  the  sale  of  lands  by  a  sheriff  is,  that 
his  deed  is  inadmissible  in  evidence,  unless  the  judgment  and  execution 
under  which  sale  is  made,  be  produced  to  show  the  sheriff's  authority  to 
sell.  The  purchaser  is  bound  to  inquire  into  the  power,  and  the  means 
by  which  the  property  is  subjected  to  the  sale,  and  will  acquire  no  right 
to  the  land,  where  the  sheriff  sells  without  legal  authority. 

Bybee  v.  Ashby,  151. 

6.  The  Act  of  February  19, 1841,  amendatory  of  the  Act  of  January  17, 1835, 
does  not  dispense  with  the  production  of  the  judgment  and  execution 
prior  to  the  introduction  of  the  sheriff's  deed  in  evidence.  The  seventh 
section  merely  relates  to  the  presumption  which  is  created  by  the  Act  in 
favor  of  the  regularity  of  the  sale,  after  the  execution  shall  have  come 
into  the  hands  of  the  sheriff,    ib. 

7.  A.  being  at  the  point  of  death,  made  his  will,  directing,  among  other 
things,  how  his  real  estate  should  be  disposed  of,  but  omitted  to  name  an 
executor.  B.  was  duly  appointed  administrator  with  the  will  annexed, 
who,  supposing  that  he  had  authority,  sold  the  land  and  executed  a  deed 
with  intent  to  convey  the  fee.  In  an  action  of  ejectment  against  the 
grantee  brought  by  the  heirs  of  the  testator,  this  deed  was  offered  in  evi- 
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dence,  and  excluded  by  the  Court :  ILld,  that  as  the  administrator  had 
not  the  power  to  sell  and  convey  by  virtue  of  the  will,  either  at  common 
law  or  by  tho  provision  of  our  Statute  of  Wills,  the  deed  was  properly  ex- 
cluded.    Hall  V.  Irwin,  170. 

8.  The  rule  of  law  is  well  settled,  that  where  a  contract  is  reduced  to  writ- 
ing, the  writing  affords  the  only  evidence  of  its  terms  and  conditions.  It 
cannot  be  contradicted,  or  varied,  by  tlie  previous  or  contemporaneous  ver- 
bal agreements  of  the  parties,  for  they  are  all  regarded  as  merged  in  the 
written  contract.     Mager  v.  Hutchinson,  266. 

9.  An  Auditor's  deed,  without  date  or  acknowledgment,  for  the  taxes  of  the 
year  1831,  on  a  sale  made  in  1833,  and  without  any  proof  that  the  pre- 
requisites of  the  law  had  been  complied  with,  was  offered  and  read  in  evi- 
dence: Held,  that  the  date  might  be  proved  hy  parol,  and  that  the  pre- 
sumption was  that  such  prof)f  was  made  to  the  Court  below,  nothing  ap- 
pearing to  the  contrary  in  the  bill  of  exceptions,  and  that  the  deed  was 
executed  prior  to  Feb.  27,  1888 :  HM,  also,  as  heretofore,  that  an  Audit- 
or's deed  need  not  be  acknowledged  or  recorded,  or  proof  produced  that 
the  pre-requisites  of  the  law  had  been  complied  with. 

Thompson  v.  Schuyler,  271. 

10.  A  deed  purporting  to  be  acknowledged  before  a  Commissioner  of  deeds 
of  the  State  and  city  of  New  York,  and  without  any  certificate  of  his  offi- 
cial character,  was  offered  and  read  in  evidence :  Held,  that  no  certificate 
of  such  official  character  need  be  produced,    ib. 

•  11.  In  an  action  of  replevin  for  a  horse,  the  plaintiff,  after  having  given  evi- 
dence tending  to  prove  property  in  himself,  oflered  to  prove,  for  the  pur- 
pose of  showing  an  unlawful  tletention  of  the  property,  by  a  person  in 
the  employment  of  the  defendants,  who  were  the  keepers  ofa  livery  stable, 
and  who  had  been  keeping  tiie  horse,  that  tliey  gave  a  general  order  to 
their  hands,  before  the  commencement  of  the  suit,  not  to  deliver  the  horse 
to  the  plaintiff,  or  to  any  one  for  him.  The  testimonj'  was  objected  to, 
and  rejected  by  the  Court :  Held,  that  the  evidence  offered,  tended  to 
prove  an  unlawful  detention,  and  ought  not  to  have  been  rejected. 

Johnson  v.  Hoice,  342. 

12.  Most  circumstances  which,  in  the  action  of  trover,  would  tend  to  prove 
a  conversion,  would,  in  an  action  of  replevin,  have  the  same  tendency  to 
prove  an  unlawful  detention,     ib 

13.  A.  and  three  other  individuals  were  sued  as  members  ofa  firm  smelting 
lead  ore,  known  as  the  "  East  Fork  Furnace  Company."  At  the  first 
term,  two  of  them  appeared  and  pleaded  non  nssvmpsit ;  the  remaining 
two  were  defaulted.  At  a  subsequent  term,  those  who  had  appeared  and 
pleaded  made  a  motion  to  file  an  additional  plea  of  a  former  recovery 
against  one  of  the  firm  upon  the  same  cause  of  action,  but  the  motion 
was  denied.  At  the  trial,  the  defendants  offered  in  evidence,  under  the 
general  issue,  the  record  of  such  former  recovery,  but  the  Court  would 
not  permit  it  to  be  read  to  the  jurj^ :  Held,  that,  in  this  action,  the  record 
should  have  been  admitted  in  evidence  under  the  general  issue. 

Wann  v.  McNulty,  355. 

14.  The  record  ofa  former  verdict  and  judgment  has  not  the  same  controll- 
ing influence,  when  given  in  evidence  under  the  general  issue,  as  when 
specially  pleaded.  In  the  former  case  it  is  but  prima  facie  evidence;  in 
the  latter,  it  is  conclusive,  and  a  complete  bar.     ib. 

15.  If,  in  a  h\\\  in  chancery  for  a  specific  performance,  the  parties  do  not 
furnish  any  evidence,  except  such  as  would  have  the  strongest  tendency 
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.  to  involve  the  whole  transaction  in  doubt  and  inextricable  confusion, 
Courts  have  not  the  power  to  afford  relief  to  the  complainant.  Especially 
they  ought  not  to  be  inclined  to  favor  his  pretensions,  when,  from  his 
own  showing  and  upon  the  face  of  the  proceedings,  if  he  had  justice  on 
his  side,  his  right  might  have  been  substantiated  by  incontrovertible 
proof.     Troilor  v.  Hill,  364. 

16.  In  an  action  of  ejectment,  after  the  plaintiff  had  shown  title  to  the  locus 
in  quo  by  virtue  of  a  purchase  from  the  United  States,  in  1838,  the  de- 
fendant oflered  to  prove  that  in  1835,  the  plaintiff  and  a  third  person  be- 
ing the  occupants  and  claimants  of  adjoining  lots,  by  a  parol  agreement, 
established  a  line  between  them,  which  was  thereafter  to  be  the  boundary ; 
that  subsequently  this  third  person  built  a  house  on  his  lot  directly  up  to 
the  line,  which  house  was  on  the  premises  in  dispute,  and  that  the  plain- 
tiff, from  the  time  the  line  was  agreed  on,  had  acquiesced  in  the  same. 
This  evidence  was  objected  to  by  the  plaintiff,  and  the  objections  sus- 
tained by  the  Court :  Held,  that  it  was  properly  rejected,  the  plaintiff,  on 
the  purchase  of  the  premises,  having  succeeded  to  the  whole  legal  estate, 
unaffected  by  any  previous  parol  agreement  respecting  the  possession. 

Ci'owell  V.  Mauffhs,  419. 

17.  According  to  the  principles  of  common  law,  a  party  who  claims  title  to 
real  estate  by  virtue  of  a  sheriff's  sale,  must  produce  a  judgment  and  ex- 
ecution, which  authorized  the  sale,  before  he  can  read  the  sheriff's  deed 
as  evidence  of  title.  The  judgment  is  the  foundation  of  title,  and  if  void, 
the  proceedings  under  it  are  mere  nullities.  The  execution  is  the  particu- 
lar authority  to  the  sheriff  to  make  the  sale,  and  if  not  in  pursuance  of 
the  judgment,  the  acts  of  the  sheriff  are  unwarranted,  and  his  deed  vests 
no  title  in  the  purchaser.  These  principles  are  strictly  applicable  to  sales 
of  land  under  the  provisions  of  the  "  Act  concerning  the  public  revenue" 
approved  February  26,  1839.     Atkins  v.  Hinman,  437. 

18.  In  an  action  of  ejectment  to  recover  the  possession  of  land,  purchased 
at  a  sheriff's  sale  for  taxes,  the  plaintiff,  in  order  to  substantiate  his  alle- 
gation of  title,  must  exhibit,  flrst,  a  valid  judgment  against  the  land;  sec- 
ond, a  valid  precept  authorizing  the  sheriff  to  make  the  sale ;  and  third,  a 
proper  conveyance  of  the  land  from  the  sheriff.  These  are  essential  to 
the  validity  of  the  title,  and  none  of  them  can  be  dispensed  with.    ib. 

19.  By  the  forty  third  section  of  the  Revenue  Act  of  1839,  after  the  plaintiff 
has  produced  a  sheriff's  deed  founded  on  a  valid  judgment  and  precept, 
the  defendant  is  precluded  from  questioning  the  validity  of  the  title  ac- 
quired by  such  deed,  unless  he  first  show  that  he,  or  the  person  under 
whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for  taxes,  or 
that  the  title  was  obtained  from  the  United  States,  or  this  State,  subse- 
quent to  such  sale.     ib.  438. 

20.  A  precept  for  the  sale  of  lands  for  taxes  showed  when  the  judgment 
against  them  was  rendered,  the  description  of  the  land,  the  amount  of 
taxes  and  costs  on  each  tract,  and  for  what  year  due  and  unpaid,  and  the 
order  of  the  Court  directing  the  sale :  Held,  that  it  was  a  substantial  com- 
pliance with  the  statute  requirements,    ib. 

21.  The  Registry  Laws  do  not  apply  to  Patents  or  deeds  emanating  directly 
from  the  State,  or  the  United  States ;  an  Auditor's  deed,  therefore,  is  ad- 
missible in  evidence,  without  proof  of  its  execution,  and  without  showing 
that  it  it  had  been  regularly  acknowledged  and  recorded,  as  is  required  in 
cases  of  conveyances  alone  affecting  the  interests  of  private  individuals. 

Rhinehart  v.  Schuyler,  473. 
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22.  Under  the  Revenue  Act  of  1829,  the  deed  of  the  Auditor  of  Public  Ac- 
counts is  evidence  of  the  legality  and  regularity  of  the  sale  until  the  con- 
trary si) all  be  proved,    ib. 

23.  By  the  Common  Law  rule,  it  is  competent  for  the  prosecution  to  estab- 
lish the  fact  of  a  conviction,  |9?-ma/aa'f,  of  other  persons  jointly  indicted 
with  the  accused,  by  the  production  of  the  record  of  their  conviction. 

Baxter  v.  The  People,  578. 

24.  In  an  action  of  assumpsit  upon  a  bill  of  exchange,  the  general  issue  was 
pleaded,  with  a  notice  of  special  matter  of  defence,  to  wit :  that  the  bill 
was  an  accommodation  bill,  drawn  on  and  accepted  by  the  defendants 
merely  for  the  purpose  of  enabling  the  drawer  to  get  the  same  discounted 
to  pay  the  defendants  a  debt  he  owed  them ;  that  the  drawer  was  to  meet 
the  bill  at  maturity,  but  that  he  perverted  it  to  a  difl'erent  use;  and  that 
the  plaintift'did  not  receive  the  same  for  value  in  the  ordinary  course  of 
business,  but  merely  for  collection  on  the  drawer's  account.  At  the  No- 
vember term,  1844,  the  defendants  made  affidavit  that  they  expected  to 
prove  these  facts  by  Daniel  F.  Webster,  the  drawee  of  the  bill,  who  re- 
sided in  Washington  City,  but  who  had  sailed  to  China,  as  Secretary  of 
Legation  to  the  American  Embass}-.  Leave  had  previously  been  given 
to  the  defendants  to  plead  by  the  first  of  March.  A  further  affidavit  was 
made  by  their  attorney,  stating  that  a  dedimus  had  been  sued  out  on  the 
4th  day  of  ilarch,  1844,  and  forwarded  to  the  American  Minister  to  take 
said  Webster's  deposition  ;  but  that  it  had  not  been  returned  for  want  of 
time,  and  that  his  evidence  was  material;  and  moved  for  a  continuance, 
but  the  motion  was  refused  by  the  Court,  who  proceeded  with  the  case 
to  trial  and  judgment :  Hdd,  that  the  evidence  was  material,  that  due  dili- 
gence had  been  used,  and  that  Webster  was  a  competent  witness  to  prove 
the  facts  stated  in  the  affidavit.     Lyo?i  v.  Boihin,  629. 

25.  It  cannot  be  shown  by  the  Roll  of  Attorneys  that  a  person  is  not  an  at- 
torney at  law,  unless  the  Roll  is  incorporated  into  the  record  by  a  bill  of 
exceptions,    ib. 

26.  A  party  who  considers  himself  aggrieved  by  the  admission  of  improper 
testimony,  the  tendency  of  which  is  not  always  perceived  at  the  moment, 
and  while  the  trial  is  in  progress,  or  the  giving  nf  which  many  times  can- 
not be  prevented  as  it  comes  out  spontaneously  from  the  witness,  and  not 
in  reply  to  a  particular  question,  may  relieve  himself  from  the  efiects  of 
such  improper  evidence,  either  by  making  a  former  motion  to  exclude  it 
from  the  consideration  of  the  jury,  or  by  asking  instructions  calculated 
to  counteract  its  force.     Greenup  v.  Stoker,  688. 

27.  If  one  of  two  defendants  verify  his  plea  by  oath,  the  plaintiff  is  re- 
quired to  prove  his  case  as  to  him  only.  By  the  '^  Act  regarding  evidence 
in  certain  cases,''  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting 
the  proof  of  partnership  is  changed,  and  it  is  placed  upon  the  same  foot- 
ing with  the  proof  of  the  execution  of  written  instruments.  This  statute 
is  to  receive  the  same  construction      Stevenson  v.  FarnsicortJi,  715. 

28.  Where  one  of  two  defendants,  charged  as  partners,  had  verified  his 
pleas  by  affidavit,  it  was  held,  that  it  was  only  incumbent  on  the  plaintiffs 
to  sustain  their  action  against  both,  to  show  that  he  was  a  member  of  the 
firm  charged,  and  that  the  note  sued  on  was  executed  on  behalf  of  the 
firm.     ib. 

29.  In  an  action  against  a  firm  upon  a  note,  if  one  verify  his  plea  under 
oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  that  he  was  a 
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member  of  the  firm  composed  of  himself  and  his  co-defendant,  and  that 
the  note  was  genuine,  and  the  plaintiff  is  not  bound  to  prove  these  facts 
as  to  him.    ib. 

80.  In  an  action  on  the  case  for  slander,  though  all  the  words  need  not  be 
proved  as  laid  in  the  declaration,  yet  so  much  thereof  as  is  sufficient  to 
sustain  the  cause  of  action  must  be  proved.  Proof  of  equivalent  words 
of  slander  will  not  suffice.    Patterson  v.  Edwards,  720. 

31.  It  is  a  well  settled  rule,  that  when  a  conversation  is  detailed  by  a  wit- 
ness, the  party  against  whom  the  evidence  is  offered,  is  entitled  to  the 
whole  conversation  which  occurred  at  the  time.     Hatch  v.  Potter,  725. 


EXECUTION. 
See  Judgment,  &c. 

EXECUTOR. 

See  Admtnistratoe  ajsd  Executor. 

FEE  BILL. 

1.  The  officers  interested  in  a  fee  bill,  delivered  as  an  execution  against  the 
defendant,  have  a  right  to  control  it.  The  sheriff'  is  liable  to  their  orders, 
except  in  relation  to  his  own  fees,  as  much  as  he  is  to  the  orders  of  the 
plaintiff'  in  execution,  in  relation  to  it.  But  not  so  in  relation  to  the  exe- 
cution ;  that  is  the  plaintiff 's  process,  and  he  has  the  exclusive  control  of 
it.  He  is  liable,  in  the  first  instance,  to  the  officers  for  their  own  costs, 
and  is  entitled  to  recover  them  of  the  defendant  to  reimburse  himself. 
But  if  the  costs  are  collected,  and  the  plaintiff  has  not  already  paid  the 
officers  their  respective  fees,  they  may  compel  the  sheriff  to  pay  over  to 
them.  This  remedy  extends,  as  well  to  the  cost  bill  of  the  plaintiff,  as  to 
the  fee  bill  against  the  defendant,  or  a  fee  bill  against  the  plaintiff. 

Peddic/c  v.  Clouds  Adm'r,  670. 

2.  If  a  plaintiff  has  not  paid  his  own  costs  to  the  officers,  they  are  not  de- 
layed in  their  remedy  therefor,  nor  compelled  to  wait  till  he  is  able  or 
pleases  to  collect  them  of  the  defendant.  They  can  proceed  by  fee  bill 
or  suit.    ib. 

3.  If  a  levy  be  made  in  the  life  of  the  execution  or  fee  bill,  the  officer  may 
sell  the  propertjr  after  the  return  day.  No  new  writ  or  fee  bill  is  neces- 
sary for  that  purpose.  A  venditioni  exponas  is  not  intended  to  empower, 
or  as  an  authority  for  the  officer  to  sell,  but  rather  to  compel  him  to  do 
his  duty  by  selling,    ib. 

4  The  plaintiff  in  an  execution  has  no  right  of  control  over  the  fee  bill 
against  the  defendant ;  that  belongs  to  the  officers,    ib. 

5.  The  Constitution  provides,  that  all  "  process,  writs  and  other  proceed- 
ings" shall  run  in  the  name  of  "  The  People  of  the  State  of  Illinois,"  A 
fee  bill  to  be  delivered  as  an  execution  falls  under  the  terms,  "  pro- 
cess," "  writ,"  and  should  run  in  the  name  of  "  The  People  of  the  State 
of  Illinois,"  just  as  executions  do,  and  should  contain  a  mandate  to  the 
sheriff  to  levy  the  amount  of  the  costs  of  the  estate  of  the  person  against 
whom  it  is  issued,    ib. 

FERRY. 

1.  The  Legislatures  of  the  several  States  possess  the  power,  within  their 
limits,  to  establish  and  regulate  ferries,  and  that  power  is  sufficiently  ex- 
tensive to  authorize  a  grant  for  the  construction  of  a  ferry  from  the 
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Illinois  shore,  on  the  waters  of  the  Mississippi,  iu  the  manner  prescribed 
by  the  Act  of  March  2,  1819.  A  privilege  thus  conferred,  in  no  way 
conflicts  with  the  provisions  of  any  treaties  made  by  the  United  States 
with  foreign  powers,  or  with  any  Act  or  Acts  of  Congress  relative  to  the 
free  navigation  of  these  waters.    Mills  v.  St.  Clair  Co.  197. 

2.  A  ferry  franchise  is  neither  more  nor  less  than  a  right  conferred  to  land 
at  a  particular  point,  and  receive  toll  for  the  transportation  of  passengers 
and  property  from  that  point  across  a  stream.  The  exercise  of  such  a 
franchise  divests  no  right  or  privilege,  which  anj^  citizen  theretofore  en- 
joyed freely  and  uninterrupted!}'  to  navigate  the  river.  This  right  of 
free  navigation  can,  by  no  manner  of  means,  be  construed  as  conferring 
upon  the  citizens  the  right  to  appropriate  the  banks,  or  landings  of  their 
river  to  themselves,  or  to  receive  toll  for  transporting  passengers  and 
property  from  point  to  point  across  the  siime.     ih. 

3.  The  grant  of  a  ferry  franchise  by  the  legislature  of  a  State,  unless  lim- 
ited by  some  general  law,  or  some  restrictive  provision  in  the  grant 
itself,  is  necessariljr  exclusive  to  the  extent  of  the  privilege  thus  con- 
ferred. When  a  grant  has  once  been  made  by  legisliitive  authority,  to 
the  extent  of  the  rights  conferred,  the  power  which  made  it  is  expended, 
and  it  cannot  be  taken  back  or  transferred  to  another,  until  the  public 
interests  and  welfare  shall  demand  its  resumption,  and  provision  shall 
have  been  made  for  just  compensation  to  the  owner  in  the  manner  re- 
quired bj'  law.     ib. 

4.  Under  the  Acts  of  March  2,  1819,  and  February  6,  1821,  the  grant  to 
Samuel  Wiggins  was  essentially  a  contract  between  him  and  the  State. 
By  the  terms  of  it,  on  his  part,  he  is  bound  to  run  the  ferry  to  aflbrd,  at 
all  times,  a  safe  and  speedy  passage  to  travelers  and  their  property  across 
the  river  ;  to  keep  for  this  purpose,  a  supply  of  boats  and  hands,  and  to 
propel  such  boats  in  the  manner  directed  by  the  Act;  and,  on  its  part, 
the  State  contracts  that  he  may  run  the  ferry  from  lands  which  may  be- 
long to  him  near  the  town  of  Illinois.  The  obligations  imposed  by  the 
Act,  and  the  power  and  ability  to  perform  them,  must,  of  necessity,  be 
mutual,    ib. 

5.  The  grant  of  the  ferry  franchise  of  March  2,  1819,  was  to  Samuel  Wig- 
gins, his  heirs  and  assigns,  but  the  place  or  location  of  the  ferry  was 
appointed  upon  "  lands  that  may  belong  to  him  "  at  the  time  of  the  pas- 
sage of  the  Act,  and  not  upon  such  lands  as  his  heirs  and  assigns  might 
then  be  possessed  of  or  subsequently  acquire,    ib.  198. 

6.  When  a  party  has  his  option  to  set  up  a  franchise  at  one  place  or  an- 
other, with  an  exclusive  right  within  a  given  distance  of  either,  and  he 
elects  his  situation,  he  cannot  afterwards  remove  the  same,  although  his 
privilege  has  been  destroyed  without  any  fault  or  negligence  on  his  part, 
to  the  other  place  where  he  might  have  chosen  his  location,  and  then 
claim  the  exclusion  to  which  he  might,  had  he  so  elected,  have  been  en- 
titled from  the  latter  place,    ih. 

7.  By  the  Act  of  February  6,  1821,  Samuel  Wiggins  was  restricted  in  his 
franchise  to  the  land  which  he  then  owned,  called  the  Piggott  tract,  and 
to  which  he  was  permitted  to  remove  his  ferry ;  and  from  this  tract  he 
had  the  exclusive  right  to  ferry,  and  until  the  repeal  of  the  second  sec- 
tion of  the  Act  of  lbl9,  the  exclusive  right  to  one  mile  on  each  side 
tliereof     ib. 

8.  The  Act  of  the  General  Assembly  of  Illinois,  passed  March  2,  1839,  en- 
titled "  An  Act  to  authorize  St.   Clair  county  to  establish  a  ferry  across 
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the  Mississippi  river"  does  not  violate  the  provisions  of  the  eleventh  sec- 
tion of  the  eighth  Article  of  the  Constitution,    ib. 

FRAUD. 

It  is  a  well  settled  rule  in  Equity,  that  where  a  party  seeks  to  rescind  a 
contract  for  fraud,  he  must  ask  the  aid  of  the  Court  in  a  reasonable  time, 
and  be  in  a  situation  to  restore  to  the  opposite  party  whatever  he  may 
have  received  from  him.  He  has  no  right  to  lie  by  for  a  long  time,  for 
the  purpose  of  first  ascertaining  whether  he  may  not  be  able  to  realize 
a  profit  out  of  the  contract,  nor  till  the  property,  by  a  fall  in  prices,  has 
greatly  depreciated  in  value,  nor  until  the  title  to  the  property,  by 
neglect,  has  become  either  doubtful  or  impaired. 

Cunningham  v.  Fithian,  650. 

GAENISHEE. 
See  Service  op  Process,  1,  2. 

GUARDIAN  AND  WARD. 
See  ADinNiSTRATioN,  &c. 

ILLEGITIMATE  CHILDREN. 

1.  Under  the  fifth  section  of  the  "  Act  to  provide  for  the  maintenance  of  illegit- 
imate cldldren,'^  approved  January  23d,  1827,  the  father,  after  entering 
into  the  bond  required  by  said  section,  may  demand,  and  is  entitled  to 
the  possession,  control  and  charge  of  the  child.  If  the  mother  refuse  to 
surrender  it,  he  is  discharged  from  his  liability  upon  the  bond,  so  long 
as  she  continues  to  refuse ;  if  she  surrender  it,  the  father  is  not  required 
to  give  a  further  bond ;  but  he  is  bound  for  its  maintenance,  support  and 
education  thereafter,  during  its  minority,  in  the  same  manner  as  though 
it  had  been  born  in  lawful  wedlock.     Wright  v.  Bennett,  587. 

2.  By  the  Common  Law,  the  reputed  father  of  an  illegitimate  child  was 
not  entitled  to  its  custody ;  but,  under  the  statute,  after  giving  the  requi- 
site bond  he  is  entitled  to  such  custody,    ib. 

IMPROVEMENTS. 

1.  Improvements  made  upon  lands  owned  by  the  Government  are,  by  the 
various  statutes  upon  the  subject,  regarded  as  property,  and  their  owner 
has  such  an  interest  in  them  as  would,  by  virtue  of  a  decree  under  the 
Bankrupt  Law  of  the  United  States,  approved  Aug.  19,  1841,  pass  to  the 
assignee.     French  v.  Garr,  664 

2.  A  Bankrupt,  after  having  filed  his  petition,  sold  his  improvements  upon 
a  tract  of  Government  land,  and  subsequently  brought  suit  to  recover 
the  amount  agreed  to  be  paid  therefor.  The  defendant  relied,  for  his 
defence,  upon  the  fact  of  the  bankruptcy  of  the  plaintiff,  and  that  the 
property,  by  operation  of  law,  had  been  thereby  divested  out  of  him 
prior  to  the  sale :  Held,  that  the  plaintiff,  when  he  applied  for  his  dis- 
charge under  the  Bankrupt  Act,  had  an  interest  of  a  substantial,  tangible 
and  beneficial  character  in  the  improvements,  which  necessarily  passed 
to  his  assignee,  and  the  subsequent  sale  being  made  when  his  title  was 
gone,  the  promise  of  the  defendant  was  wholly  without  consideration, 
and  the  plaintiff  was  not  entitled  to  recover,    ib. 

VOL.  vn.    96 
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INDICTMENT. 

See  Criminal  Law.  ^ 

INNUENDO. 

See  Slander,  4,  5. 

INSTRUCTION. 

1.  In  giving  or  refusing  instructions  in  matters  of  law,  it  is  the  duty  of  a 
Court  to  look  at  the  whole  record  and  evidence  in  the  cause,  and  if,  upon 
such  examination,  they  are  found  to  be  appropriate  and  pertinent,  they 
should  be  given.  In  short,  the  Court  should  give  a  legal  instruction 
when  asked,  if  applicable  to  the  case  under  consideration,  and  refuse 
the  same,  though  it  may  be  strictly  a  legal  proposition  and  founded  upon 
the  hypothesis  that  the  jury  believe  certain  facts  which  may  be  material 
to  the  issue,  provided  no  evidence  has  been  ofi'ered  in  support  of  the 
supposed  state  of  facts.    Hill  v.  Ward,  "285. 

2.  In  an  action  of  trespass  for  an  assault  and  battery,  the  Court  permitted 
the  plaintifl'  to  prove  that  he  was  a  poor  man  with  a  large  family,  and 
that  the  defendant  was  a  wealthy  man,  with  no  children,  and  but  a  small 
family.  The  Court  also  instructed  the  jurj^  "that  if  they  found  the  de- 
fendant guilty,  in  assessing  the  plaintiff's  damages,  they  had  a  right  to 
take  into  consideration  the  circumstances  of  the  parties :"  Held,  that 
the  Circuit  Court  decided  correctly  in  admitting  the  evidence  and  in 
giving  the  instruction.     McNamara  v.  King,  432. 

3.  In  an  action  of  assumpsit  for  a  breach  of  marriage  promise,  the  defend- 
ant asked  the  following  instruction  to  be  given  to  the  jury:  "That  the 
jury,  in  their  assessment  of  damages  in  this  case,  should  they  find  against 
the  defendant,  cannot  take  into  the  account  any  damages  sustained  by 
the  plaintiff,  by  reports  raised  since  the  commencement  of  this  suit." 
The  Court  refused  to  give  the  instruction  :  Held,  that  it  ought  to  have 
been  given.     Oreenup  v.  Stoker,  688. 

4.  A  party,  who  considers  himself  aggrieved  by  the  admission  of  improper 
testimony,  the  tendency  of  which  is  not  always  perceived  at  the  moment, 
and  while  the  trial  is  in  progress,  or  the  giving  of  which  many  times 
cannot  be  prevented  as  it  comes  out  spontaneously  from  the  witness,  and 
not  in  reply  to  a  particular  question,  may  relieve  himself  from  the  effects 
of  such  improper  evidence,  either  by  making  a  formal  motion  to  exclude 
it  from  the  consideration  of  a  jury,  or  by  asking  instructions  calculated 
to  counteract  its  force,    ib. 

JUDGMENT,  DECREE,  AND  EXECUTION. 

1.  The  proper  judgment  on  overruling  a  demurrer  to  a  plea  in  abatement, 
is  that  the  writ  be  quashed.     Motherell  v.  Beaver,  69. 

2.  A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending 
the  injunction,  A.  died.  Several  executions  had  issued  before  the  in- 
junction was  granted,  the  first  of  which  was  issued  within  a  year 
after  the  rendition  of  judgment.  B.  died,  and  the  administrator  of 
A.  sued  out  a  writ  of  sci.  fa.  to  revive  the  judgment  against  the 
administrator  and  others,  heirs  at  law  and  terre  tenants  of  B. 
The  sci.  fa.  was  demurred  to,  but  overruled,  and  judgment  rendered 
in  favor  of  the  plaintiff"  against  the  heirs  and  terre  tenants,  and  execu- 
cution  awarded  against  them  in  respect  to  the  lands  described  in  the  writ, 
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and  for  costs  of  suit :  Held,  that  the  heirs  and  administrator  were  properly- 
joined  as  defendants  in  the  writ :  Held,  also,  that  the  rendition  of  the  judg- 
ment and  issuing  of  execution  created  a  lien  upon  the  lands  of  the  defend- 
ants, which  was  not  affected  by  his  death,  and  that  the  administrator  of 
the  plaintiff  was  entitled  to  an  execution  against  the  lands. 

Reynolds  v.  Henderson,  110. 

.  The  Act  of  February  19,  1841,  amendatory  of  the  Act  of  January  17, 
1825,  does  not  dispense  with  the  production  of  the  judgment  and  execu- 
tion prior  to  the  introduction  of  the  sheriff's  deed  in  evidence.  The 
seventh  section  merely  relates  to  the  presumption  which  is  created  by' 
the  Act  in  favor  of  the  regularity  of  the  sale,  after  the  execution  shall 
have  come  into  the  hands  of  the  sheriff.    Bybee  v.  Ashby,  151. 

.  If  an  execution  be  not  regular  on  its  face,  as  for  instance,  where  it  is 
issued  without  the  proper  seal  of  Court  attached,  or  where  it  is  directed 
to  the  sheriff'  of  one  county  and  is  delivered  to  the  sheriff  of  another  coun- 
ty to  be  executed,  such  process  will  not  justify  the  officer  in  executing  it ; 
all  his  acts  under  it  will  be  absolutely  void,  and  he  a  trespasser  ;  and  the 
purchaser  will  acquire  no  right  to  the  property  purchased  at  the  sale.    ih. 

.  In  an  action  of  debt,  the  judgment  ought  not  to  be  general  for  the  aggre- 
gate of  the  principal  and  interest,  but  must  specify  what  portion  is  the 
debt,  and  what  is  given  as  damages.     Mctger  v.  Hutchinson,  266. 

.  A.  recovered  a  judgment  against  B.  on  which  an  execution  was  issued, 
levied  on  real  estate,  and  satisfied  by  the  sale  of  the  same.  Subsequently, 
the  plaintiff  in  the  execution  entered  a  motion  in  the  Circuit  Court  and 
procured  an  order  to  set  aside  the  execution,  levy  and  sale.  The  defend- 
ant in  execution  had  no  notice  whatever  of  4he  intended  motion  :  Held, 
that  the  judgment  setting  aside  the  execution,  levy  and  sale  was  errone- 
ous, no  notice  having  been  given  to  the  opposite  party.    Sears  v.  Low,  281. 

.  A  sold  to  B.  two  tracts  of  land,  receiving  part  of  the  purchase  money  in 
cash  and  a  note  for  the  balance,  and  executed  an  agreement  for  a  title  in 
fee,  clear  of  incumbrance,  on  or  before  the  eighth  day  of  June,  1842,  on 
payment  of  the  note,  which  was  described  in  the  agreement.  A.  resided 
in  Iowa,  and  B.  in  this  State,  a  few  miles  distant.  A.  was  called  to  New 
Orleans  on  business,  expecting  to  return  before  the  note  became  due,  but 
was  unexpectedly  called  to  Ohio,  where  he  was  detained  until  after  the 
time  had  elapsed.  B.  had  the  money  ready  to  discharge  the  note,  but  neith- 
er made  a  tender  nor  went  to  A.'s  residence.  A.,  as  soon  as  he  returned, 
made  the  deed,  went  to  B.'s  residence,  informed  him  that  he  had  the  title, 
and  asked  for  payment  of  the  note,  which  was  refused  and  neglected  to 
be  paid.  On  the  12th  day  of  July,  A.  wrote  a  note  to  B.,  requesting  pay- 
ment, and  during  the  same  month,  made  a  formal  tender  of  the  deed, 
which  was  refused,  as  well  as  payment.  The  Circuit  Court,  on  the  hear- 
ing of  a  bill  filed  by  A.  for  a  specific  performance  of  the  contract,  over- 
ruled a  demurrer  to  the  bill,  and  rendered  a  decree  that  the  money  be 
paid  on  a  particular  day,  and  default  of  payment  being  made,  a  final  de- 
cree, and  awarded  execution  for  the  debt  and  costs :  Held,  that  the  demur- 
rer was  properly  overruled,  and  that  the  bill  for  a  specific  performance 
would  lie :  Held,  also,  that  the  final  decree,  with  the  award  of  execution, 
was  wrong ;  that  the  proper  decree  would  have  been  to  have  directed  a 
sale  of  the  premises,  upon  the  default  being  made  in  payment,  and  that 
the  complainant  should  have  been  required  to  deposit  with  the  Master,  a 
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proper  conveyance  to  be  delivered  upon  payment  of  the  money  :  Held, 
further,  that  A.  had  used  due  diligence  in  trying  to  perform  his  contract. 

Andrews  v.  Sullivan^  327. 

8.  A  judgment  against  one  member  of  a  firm,  for  a  debt  due  from  the  firm, 
constitutes  a  bar  to  recovery  against  other  members. 

Wann  v.  McNidty,  355. 

Q.  When  a  judgment  is  obtained  by  fraud  or  accident,  without  any  fault  or 
negligence  on  the  part  of  the  defendant,  a  Court  of  Equity  will  afford  re- 
lief, either  by  opening  the  case  and  allowing  the  party  an  opportunity  of 

.     another  trial,  or  by  a  perpetual  injunction.     Weirich  v.  DeZoya,  385. 

10.  A.  gave  his  note  to  B.,  and  B.  assigned  the  note  to  C.  D.  and  E.  hav- 
ing a  demand  against  B.,  sued  out  an  attachment  against  him  and  sum- 
moned A.  as  his  garnishee.  They  ebtained  a  judgment  against  B.,  and  a 
conditional  judgment  was  rendered  against  A.,  upon  which  a  scire  facias 
was  issued,  returnable  to  the  next  term.  Before  the  return  of  this  writ, 
C.  sued  A.  upon  the  note,  and  obtained  a  judgment  against  him  before  a 
justice  of  the  peace.  D.  and  E.  being  satisfied  that  their  garnishee  pro- 
cess would  not  avail  them,  directed  A.  to  pay  the  amount  of  the  note  to 
C,  and  agreed  to  dismiss  the  process  and  pay  the  costs.  A.  paid  the 
amount  to  C,  and  in  consequence  of  the  agreement  with  D.  and  E.,  did 
not  appear  to  answer  the  scire  facias.  They  took  advantage  of  his  non- 
appearance, and  obtained  a  final  judgment  against  A.  as  garnishee.  Exe- 
cution being  issued,  and  its  collection  being  pressed,  A.  filed  a  bill  in 
Equitj'^  and  obtained  an  injunction.  There  was  a  demurrer  to  the  bill, 
which  was  sustained  by  the  Court,  and  the  bill  dismissed :  Held,  that  the 
Court  erred  in  sustaining  the  demurrer  and  dismissing  the  bill.     ib. 

11.  A  judgment  against  a  jDcrson  not  originally  a  party  to  the  suit,  and  who 
did  not  subsequently  becorfle  a  party  to  it,  is  erroneous. 

Smith  V.  Byrd,  412. 
13.  Where  a  judgment  is  rendered  against  two  persons,  over  one  of  whom 
the  Court  had  no  jurisdiction,  the  judgment,  being  a  unit,  must  be  re- 
versed as  to  both  of  the  defendants,    ib. 

13.  A  party  who  voluntarily  receives  the  benefit  of  a  decree,  will  not  be  al- 
lowed afterwards  to  allege  that  the  decree  was  erroneous. 

Morgan  v.  Ladd,  414. 

14.  A.  commenced  an  action  of  assumpsit  against  B.  by  summons,  which 
was  not  served  on  B.  Subsequently  A.  sued  out  an  attachment  in  aid  of 
this  action,  which  was  levied  on  personal  and  real  estate  of  B.,  and  notice 
of  its  pendency  was  given  by  publication  only.  On  proof  of  publication, 
B.  not  appearing,  his  default  was  entered,  and  the  plaintift"'s  damages 
were  assessed  and  judgment  rendered  for  the  same.  The  action  of  as- 
sumpsit did  not  appear  to  have  been  disposed  of:  Held,  that  the  judgment 
was  unwarranted  for  want  of  personal  service  upon  the  defendant. 

Moore  v.  Hamilton,  429. 

15.  A  decree  can  only  be  reversed  as  to  some  of  the  defendants  to  a  bill  in 
chancery,  and  afiirmed  as  to  others,  where  there  are  several  matters  in 
controversy  and  different  adjudications  are  necessary. 

Montgomery  v.  Brown,  581. 

16.  Where  a  judgment  was  obtained  against  a  party  represented  by  one  not 
authorized  to  appear,  it  was  lield  that  the  Court  had  the  power  to  vacate 
the  judgment  on  motion,  without  compelling  the  party  to  resort  to  chan- 
cery for  relief,  or  to  a  suit  against  the  attorney ;  that  the  judgment  could 
be  wholly  or  in  part,  set  aside,  and  upon  terms.     Lyon  v.  Boilvin,  629. 

17.  A  decree  that  money  should  be  paid  to  "  the  owners  of  the  judgment," 
without  determining  who  those  owners  are,  is  objectionable. 

DeWolfy.  Long,Q'1^. 

JUDICIAL  ACT. 
See  Will,  3. 
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JURISDICTION. 

1.  An  action  of  trespass  was  instituted  before  a  justice  of  the  peace,  against 
a  constable,  to  recover  damages  for  "illegallj'  talsing,  seizing,  and  detain- 
ing property,  to  wit :  one  yolie  of  oxen."-  The  summons  concluded,  "to 
his  damages  not  exceeding  one  hundred  dollars."  At  the  trial  before  the 
justice,  a  jury  rendered  a  verdict  for  the  plaintiJff  for  $12.  On  an  appeal 
to  the  Circuit  Court,  a  jury  there  rendered  a  verdict  for  the  plaintiff  for 
$2.50.  A  motion  in  arrest  of  judgment  was  sustained,  and  the  suit  dis- 
missed for  want  of  jurisdiction  in  the  justice.  Hdd,  that  the  question  of 
jurisdiction,  under  the  Act  of  March  2,  1839,  was  to  be  determined  by 
the  evidence,  and  two  juries,  on  the  evidence,  having  fixed  the  amount 
of  damages  at  much  less  than  the  maximum  of  justices'  jurisdiction  in 
actions  of  trespass,  their  verdicts  were  conclusive  of  the  question,  and 
the  Court  erred  in  arresting  the  judgment.     Rogers  v.  Blanchard,  335. 

2.  A  suit  was  commenced  before  a  justice  of  the  peace  upon  a  note  for  one 
hundred  dollars,  payable  in  twenty  days.  Judgment  was  rendered  for 
the  plaintiff  for  that  amount,  and  the  defendant  appealed  to  the  Circuit 
Court,  where  they  moved  to  dismiss  the  cause  for  the  want  of  jurisdiction 
in  the  justice :  Held,  that  the  justice  had  jurisdiction,  as  the  face  of  the 
note  did  not  exceed  one  hundred  dollars,  and  the  plaintiff  did  not  claim 
interest.    Bates  v.  BulJcl&y,  389. 

3.  Courts  of  Probate  have  exclusive  jurisdiction  over  the  personalty,  but 
have  none  oyer  the  realty.    Ferguson  v.  Hunter,  657. 

JURORS  AND  JURY. 
See  Verdict,  1,  3,  10,  11. 

JUSTICE  OF  THE  PEACE. 

1.  A  suit  befox'e  a  person  assuming  to  act  as  a  justice  of  the  peace  will  not 
be  dismissed  on  motion,  for  the  reason  that  he  is  not  a  legal  justice  of 
the  peace.  It  is  sufficient  that  he  assumes  to  act  in  such  capacity ;  his 
right  to  act  cannot  be  collaterally  examined.     Culbertson  v.  Galena,  129. 

2.  An  action  of  trespass  was  instituted  before  a  justice  of  the  peace,  against 
a  constable,  to  recover  damages  for  "  illegally  taking,  seizing,  and  detain- 
ing property,  to  wit:  one  yoke  of  oxen."  The  summons  concluded,  "to 
his  damages  not  exceeding  one  hundred  dollars."  At  the  trial  before  the 
justice,  a  jury  rendered  a  verdict  for  the  plaintiff  of  $12.  On  an  appeal 
to  the  Circuit  Court,  a  jury  there  rendered  a  verdict  for  the  plaintiff'  for 
$2.50.  A  motion  in  arrest  of  judgment  was  sustained,  and  the  suit  dis- 
missed for  want  of  jurisdiction  in  the  justice :  Held,  that  the  question  of 
jurisdiction,  under  the  Act  of  March  2,  1839,  was  to  be  determined  by 
the  evidence,  and  two  juries,  on  the  evidence,  having  fixed  the  amount 
of  damages  at  much  less  than  the  maximum  of  justices'  jurisdiction  in 
actions  of  trespass,  their  verdicts  were  conclusive  of  the  question,  and  the 
Court  erred  in  arresting  the  judgment.    Rogers  v.  Blanchard,  335. 

3.  On  a  trial  before  a  justice  of  the  peace,  the  defendant  in  the  suit  was 
made  a  witness  by  the  plaintiff,  according  to  the  provisions  of  the  statute. 
On  appeal  to  the  Circuit  Court,  the  plaintiff,  to  prove  his  claim,  intro- 
duced the  justice  to  testify  in  relation  to  the  admission  of  the  defendant, 
made  under  oath  at  the  trial  before  him.  Objection  was  made,  but  the 
justice  was  permitted  to  testify :  Held  correct,  as  it  did  not  contravene 
the  general  rule  excluding  hearsay.     Chase  v.  Debolt,  371. 
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4.  A  suit  was  commenced  before  a  justice  of  the  peace  upon  a  note  for  one 
hundred  dollars,  payable  in  twenty  days.  Judgment  was  rendered  for 
the  plaiutifi'  for  that  amount,  and  the  defendant  appealed  to  the  Circuit 
Court,  where  they  moved  to  dismiss  the  cause  for  want  of  jurisdiction  in 
the  justice :  Held,  that  the  justice  had  jurisdiction,  as  the  face  of  the 
note  did  not  exceed  one  hundred  dollars,  and  the  plaintiflF  did  not  claim 
interest.     Bates  v  Bulkley,  389. 

5.  In  suits  before  justices  of  the  peace,  it  is  incumbent  on  the  defendant  to 
state  his  defence  before  the  commencement  of  the  trial,  so  that  the 
plaintiff  may  have  nptice  of  it;  and  it  is  the  duty  of  the  justice  to  note  on 
his  docket  the  substance  of  the  defence  thus  stated,  that  it  may  be 
known,  should  occasion  subsequently  require,  what  were  the  questions 
tried  before  the  justice,    ib. 

6.  A.  sued  B.  and  two  others  before  a  justice  of  the  peace.  Two  of  the  de- 
fendants only  were  served  with  process,  and  judgment  was  rendered 
against  them.  An  appeal  was  taken,  and  the  Circuit  Court,  the  testi- 
mony being  that  they  alone  were  liable,  rendered  a  judgment  for  the  de- 
fendants: Held,  that  although  the  statute  authorizes  the  justice  to  ren- 
der a  judgment  against  such  as  are  served  with  process,  it  does  not 
authorize  him  to  do  so  unless  the  joint  liability  of  all  the  defendants  is 
established.    Kerr  v.  Boyer,  417. 

LIEN. 

1.  A.  recovered  judgment  against  B.  which  was  enjoined,  and  pending  the 
injunction,  A  died.  Several  executions  had  issued  before  the  injunction 
was  granted,  the  first  of  which  was  issued  within  a  year  after  the  ren- 
dition of  the  judgment.  B.  died,  and  the  administrator  of  A.  sued  out  a 
writ  of  sci.fa.  to  revive  the  judgment  against  the  administrator  and 
others,  heirs  at  law  and  terre  tenants  of  B.  The  sci.fa.  was  demurred 
to,  but  overruled,  and  judgment  rendered  in  favor  of  the  plaintiff  against 
the  heirs  and  terre  tenants,  and  execution  awarded  against  them  in  re- 
spect to  the  lands  described  in  the  writ,  and  for  costs  of  suit :  Held,  that 
the  heirs  and  administrators  were  properly  joined  as  defendants  in  the 
writ :  Held,  also,  that  the  rendition  of  the  judgment  and  issuing  of  exe- 
cution created  a  lien  upon  the  lands  of  the  defendants,  which  was  not 
affected  by  his  death,  and  that  the  administrator  of  the  plaintiff  was  en- 
titled to  an  execution  against  the  lands.     Reynolds  v.  Henderson,  110. 

2.  By  the  service  of  the  writ  in  cases  of  attachment,  the  plaintiff  acquires 
a  qualified  lien  on  the  estate  attached,  for  the  satisfaction  of  his  particu- 
lar debt,  which  may  become  perfect  when  the  debt  is  merged  in  a  judg- 
ment ;  and  if  personal  property  is  attached,  the  possession  is  transferred 
to  the  sheriff.     The  People  v.  Cameron,  468. 

S.  The  ninth  section  of  the  Attachment  Act  allows  the  defendant  to  retain 
possession  of  the  property  attached  until  judgment,  on  his  giving  bond 
that  the  property  shall  be  forthcoming,  but  the  lien  of  the  attachment, 
as  between  the  parties,  still  subsists.  The  sheriff',  however,  maj^  retake 
the  property  on  a  breach  of  the  condition  of  the  bond.  The  suit  still 
progresses  as  a  proceeding  in  rem.    ib. 

4.  An  attachment  lien  may  be  divested,  and  the  attachment  dissolved,  if  the 
defendant  will  give  bond  for  the  payment  of  whatever  judgment  may  be 
recovered  by  the  plaintiff,  within  ninety  days  after  its  rendition.  When 
this  is  given,  the  case  ceases  to  be  a  proceeding  in  rem,  the  property  is 
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restored,  the  garnisliee  discharged,  and  the  suit  proceeds  in  the  same 
manner  as  if  originally  commenced  by  summons.  The  giving  of  the 
bond  is  regarded  as  an  appearance,    ib. 

LIMITATION. 

See  Statute  of  Limitations. 

MANDAMUS. 

A  contract  for  the  support  of  a  pauper,  or  for  medical  services,  will  not 
be  obligatory  upon  a  county,  unless  the  overseers  of  the  poor,  or  a  ma- 
jority of  them,  shall,  in  the  first  instance,  make  such  a  contract,  and  re- 
port the  same  to  the  County  Commissioners'  Court  for  approval.  The 
Court  may  then  approve,  increase  or  diminish  the  sum  agreed  to  be  paid 
by  the  overseers,  according  to  circumstances,  and  make  an  appropriation 
for  its  payment  out  of  the  county  treasury.  If  the  overseers,  or  the 
Court  should  refuse  or  neglect  to  perform  their  respective  duties  in  the 
premises,  the  remedy,  in  the  first  instance,  is  by  a  writ  of  mandamus,  and 
not  by  suit  in  the  Circuit  Court  against  the  county;  and  by  appeal,  if 
necessary,  from  the  final  order  or  judgment  of  the  Coimty  Commission- 
ers' Court.    Bouse  v.  Peoria  Co.,  99. 

MARRIAGE. 

Under  the  Statute,  as  it  existed  in  1819,  males  of  the  age  of  seventeen,  and 
females  of  the  age  of  fourteen  could  be  joined  in  marriage,  if  "  not  pro- 
hibited by  the  laws  of  God."  A.  married  the  daughter  of  his  sister : 
Held,  that  this  marriage  was  within  the  Levitical  degrees,  though  not  on 
that  account  absolutely  void,  but  only  voidable.  As  to  all  civil  purposes, 
until  sentence  of  separation,  which  must  be  made  in  the  life-time  of  the 
parties,  marriages  of  this  kind  are  esteemed  valid.  Courts  will  not  annul 
the  marriage  after  the  death  of  either  party,  by  which  the  issue  would 
be  rendered  illegitimate.    Bonham  v.  Badgley,  633. 

MERGER. 

If  a  demand  of  an  inferior  degree  be  changed  into  one  of  a  higher  charac- 
ter, the  former  is  merged  in  the  latter,  upon  which  the  party  must  alone 
rely.  Thus  is  a  simple  contract  debt  merged  in  a  judgment  or  debt  of 
record.  In  that  case  a  cause  of  action  no  longer  subsists  upon  the  origi- 
nal demand.  So,  if  a  bond  be  given  on  a  simple  contract  debt,  the  latter 
is  lost  in  the  former,  the  specialty  being  a  higher  security. 

Wann  v.  McNuUy,  355. 

MILL  DAM. 

Every  man  has  a  right  to  construct  a  mill  dam  upon  his  own  land,  but,  in 
so  doing,  he  must  be  cautious  that  he  does  no  injury  to  another.  He  can- 
not interfere  with  his  neighbor's  rights  and  privileges,  or  set  back  the 
waters  of  a  stream  one  foot  upon  his  land,  without  rendering  himself 
liable  to  damages  commensurate  with  the  injury  sustained,  unless  he  has 
so  long  enjoyed  his  privilege  as  to  confer  upon  him  a  prescriptive  right. 

mil  V.  Ward,  285. 

MINISTERIAL  ACT. 
See  Wn-L,  2. 
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NEW  TRIAL. 

1.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  finding 
of  the  Court  is  against  the  evidence,  and  is  overruled,  it  should  appear 
from  the  bill  of  exceptions  that  it  contains  all  the  evidence  ;  if  it  do  not 
so  appear,  the  appellate  Court  will  not  reverse  the  judgment. 

Bates  V.  Bulldey,  389. 

2.  In  an  action  of  ejectment  brought  by  A.  against  B.  a  trial  was  had,  and 
verdict  and  judgment  rendered  in  favor  of  B.  At  the  next  term,  on  mo- 
tion of  plaintift"  the  following  order  was  entered,  to  wit :  "  This  day  came 
plaintiff  by  his  attnrney,  and  on  his  motion  it  is  ordered,  that  this  cause 
be  reinstated  on  the  docket,  it  being  proven  to  the  satisfaction  of  the 
Court,  that  the  costs  have  been  paid."  One  year  afterwards,  the  defend- 
ant moved  the  Court  to  strike  the  cause  from  the  docket,  and  the  plain- 
tiff entered,  at  the  same  time,  a  cross  motion  for  leave  to  amend  the  re- 
cord. The  latter  was  overruled,  and  the  former  sustained.  The  plaintifi" 
then  moved  to  try  the  cause,  although  stricken  from  the  docket,  but  the 
motion  was  overruled  :  Held,  that  the  application  to  amend  was  adressed 
to  the  sound  discretion  of  the  Court,  and  that  a  refusal  to  grant  the 
amendment  could  not  be  assigned  for  error  :  Held,  also,  that  if  the  proper 
application  had  been  made  to  the  Court  to  vacate  the  judgment,  at  the 
time  the  cause  was  reinstated  upon  the  docket,  a  new  trial  would  have 
been  granted  as  a  matter  of  course.     Biggs  v.  Savage,  400. 

3.  A  scire  facias  was  sued  out  to  foreclose  a  mortgage.  At  the  hearing,  the 
defendant  pleaded  usury,  and  the  parties  were  introduced  as  witnesses 
under  the  statute,  and  their  statements  were  contradictory.  The  testi- 
mony of  the  plaintiff,  however,  was  corroborated  by  that  of  another  wit- 
ness, and  the  Court  found  the  issues  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and  judgment  of  foreclosure 
rendered :  Held,  that  the  motion  was  properly  denied.    Ellis  v.  Lock,  459. 

4.  Where  a  verdict  of  a  jury  is  manifestly  against  the  evidence,  through 
misapprehension  or  otherwise,  the  Court  should  grant  a  new  trial. 

Scott  V.  Blnmb,  595. 

5.  A.  sued  B.  in  an  action  on  the  case  for  setting  fire  to  the  prairie  without 
paying  proper  attention  thereto.  The  defendant  pleaded  that  before  the 
suit  was  commenced,  they  submitted  the  matter  to  three  arbitrators  who 
met  and  heard  the  case,  when  the  parties  agreed  that  a  majority  of  the 
arbitrators  might  make  an  award,  and  that  thereupon  two  of  them  made 
an  award,  &c.  Issues  were  joined  and  the  case  was  tried  by  the  jury, 
who  rendered  a  verdict  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,'.because  the  verdict  was  against  the  evidence,  which  was  overruled. 
The  Court,  after  reviewing  the  evidence,  lidd,  that  the  verdict  was  not  so 
palpably  against  the  evidence  as  to  induce  the  belief  that  the  jury  mis- 
understood the  evidence,  or  acted  from  prejudice  or  partiality,  which 
should  be  the  case  before  the  Court  would  be  authorized  to  set  aside  the 
verdict.     KinJcaid  v.  Turner,  618. 

6.  When  a  question  is  fairly  and  intelligibly  submitted  to  a  jury,  their  de- 
termination ought  not  to  be  set  aside  without  the  most  substantial  rea- 
sons,   ib. 

OFFICER. 
See  Sheriff,  &c. 

ORDER. 

See  Sett  Off,  1,  2. 
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OWNER. 

1.  The  word  "  owner"  has  been  repeatedly  determined  to  mean  a  fee  simple 
interest  in  the  land,  and  a  less  estate  will  not  authorize  a  recovery  of  the 
penalties  mentioned  in  the  statute  against  cutting  timber. 

Jarrot  v.  Vaughn,  133. 

PARTIES  TO  SUITS. 

1.  Where  all  the  parties  to  the  suit  are  not  before  the  Court,  it  is  erroneous 
to  render  a  decree  against  them.     McCull  v.  Lesher,  47. 

2.  After  the  commencement  of  a  suit  in  chancery,  two  of  the  parties  died, 
and  their  heirs  were  made  parties.  No  process  issued  against  them,  nor 
was  their  appearance  ever  entered.  The  record  showed  that  "  the  parties 
came  by  their  solicitors:"  Held,  that  this  applied  only  to  those  who  had 
appeared  by  answering  the  bill.     ib. 

3.  The  general  nde  at  law  is,  that  the  writ  of  error  does  not  lie  against  any 
but  him  who  is  party,  or  privy  to  the  lirst  judgment,  his  heirs,  executors, 
or  administrators.      Wren  v.  Mosn,  72. 

4.  A  husband  tiled  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  of  alimony  continued  to  the  next  term  of  the 
Court.  Before  the  next  term,  the  husband  died,  and,  upon  motion  of  the 
defendant's  counsel,  the  suit  was  abated  so  far  as  the  alimonj^  was  con- 
cerned. The  wife  subsequently  tiled  a  transcript  of  the  record  in  the  Su- 
preme Court,  and  a  motion  founded  on  affidavit,  was  entered  by  her  coun- 
sel for  a  writ  of  error.  It  was  stated  in  the  affidavit,  that  the  husband 
left  by  will  all  his  property,  after  paying  his  debts,  to  certain  persons, 
naming  them ;  that  an  executor  was  appointed  and  took  upon  himself  the 
office ;  that  two  individuals  had  purcha.sed  lands  of  the  husband,  in  which 
the  wife  had  not  relinquished  her  right  of  dower.  The  writ  was  issued 
making  all  these  persons  parties  defendant.  At  the  next  term  of  the  Su- 
preme Court,  application  was  made  for  a  rule  upon  the  defendants  to  join 
in  error,  which  application  was  resisted,  on  the  ground  that  a  writ  of  er- 
ror did  not  lie  in  the  case.  Htld,  that  the  plaintift"  in  error  was  entitled  to 
the  writ,  and  that  the  proper  persons  were  made  parties  defendant  by 
reason  of  their  interest,  and  that  the  motion  should  be  allowed,     ib. 

5.  A.  recovered  a  judgment  against  B.  which  was  enjoined,  and  pending  the 
injunction,  A.  died.  Several  executions  had  issued  before  the  injunction 
was  granted,  the  first  of  which  was  issued  within  a  year  after  the  rendi- 
tion of  judgment.  B.  died  and  the  administrator  of  A.  sutd  out  a  writ  of 
sci.  fa.  to  revive  the  judgment  against  the  administrator  and  others,  heirs 
at  law  and  terre  tenants  of  B.  The  sci.  fa.  was  demurred  to,  but  over- 
ruled, and  judgment  rendered  in  favor  of  the  pLxintilf  against  the  heirs 
and  terre  tenants,  and  execution  awarded  against  them  in  respect  to  the 
lands  described  in  the  writ,  and  for  costs  of  suit :  Held,  that  the  heirs  and 
administrators  were  properly  joined  as  defendants  in  the  writ :  Held,  also, 
that  the  rendition  of  the  judgment  and  issuing  of  execution  created  a  lien 
upon  the  lands  of  the  defendants,  which  was  not  affected  by  his  death, 
and  that  the  administrator  of  the  plaintiff  was  entitled  to  an  execution 
against  the  lands.     Reynolds  v.  Henderson,  110. 

6.  A  suit  in  ejectment  was  commenced  by  A.  against  B.,  who  appeared  and 
pleaded.  At  a  subsequent  term,  leave  was  given  by  the  Couit  to  substi- 
tute C.  in  the  place  of  B.  and  to  plead  anew.  At  the  next  term  thereaf- 
ter, the  case  was  docketed  against  C.  as  defendant,  and  tried  by  a  jury 
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without  any  further  plea,  who  rendered  a  verdict  for  plaintiffs,  upon 
which  judgment  was  rendered  by  the  Court.  The  record  showed  the 
appearance  of  C.  and  that  he  defended  the  cause  at  every  step:  Hdd,  that 
it  sufficiently  appeared  tliat  C.  was  made  defendant  by  his  own  consent, 
and  was,  as  such,  properly  a  party  to  the  suit,  llwmpson  v.  Schvyler,  271. 

7.  Where  an  action  of  ejectment  is  commenced  against  a  tenant  in  posses- 
sion, the  landlord  may  appear,  defend  and  control  the  cause  in  the  name 
of  the  tenant,  if  he  will  indemnify  him  against  costs ;  and  the  name  of  the 
landlord  maybe  entered  on  the  record  as  defendant  in  place  of  the  tenant. 
But  it  would  be  improper  to  alter  the  declaration  so  as  to  show  that  the 
cause  was  originally  commenced  against  the  landlord,  unless  hcAvould  file 
a  stipulation  admitting  his  possession  at  tlie  time  of  the  commencement 
of  the  suit ;  for  it  is  necessary  for  the  plaintiff  to  show,  in  addition  to  his 
title,  that  the  defendant  was  in  possession  at  that  time.  The  Court  then 
might  direct  the  pleadings  to  be  altered  as  desired,    ib. 

8.  It  is  one  of  the  cherished  objects  of  a  Court  of  Equity,  to  avoid  a  multi- 
jilicity  of  actions  concerniug  the  same  subject  matter,  by  bringing  all 
parties  interested  before  it,  and  making  a  full  and  complete  settlement 
between  them  of  their  rights.  Hence  the  great  rule,  that  all  persons 
ought  to  be  made  parties,  whose  rights  or  interests  may  be  affected  by 
the  decree,  and  this  rule  is  especially  applicable  to  the  case  of  a  foreclo- 
sure, where  a  sale  of  the  mortgaged  premises  is  sought.  All  persons  in- 
terested in  the  equity  of  redemption  should  be  made  parties. 

Montgomery  v.  Broun,  581. 

PARTNEESHIP. 
See  Evidence,  27-29. 

PATENT. 

See  Deed,  3,  6, 14. 

PAYMENT. 

1.  It  is  well  settled,  that  the  mere  giving  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the  original  cause  of  action, 
if  the  payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon 
the  trial  to  be  cancelled.     McGonnell  v.  Stettiniiin,  707. 

2.  The  acceptance  of  a  promissory  note  \s,  prima  facie,  evidence  of  satisfac- 
tion of  an  account,  and  no  recovery  can  be  had  upon  the  old  indebted- 
ness without  some  explanation,  or  giving  some  account  of  the  note.  ib. 

PENALTY. 

See  Bail,  &c.,  2. 

PLEADING. 

1.  In  an  action  of  trespass  qiiare  davsvm  fregit.  the  defendants  pleaded  that 
the  locvs  in  quo  belonged  to  the  United  States,  and  that  one  of  the  de- 
fendants had,  long  before  the  commission  of  the  supposed  trespasses,  and 
at  the  time  thereof,  a  "  claim  title"  to  said  land,  and  had  built  a  dwelling 
house  thereon,  and  was  then  and  there  the  owner  thereof,  and  as  such,  he 
and  the  other  defendants,  as  his  servants,  entered  said  land  as  they  law- 
fully might,  and  removed  the  said  dwelling  house,  &c. :  Held,  that  the 
plea  was  informal  and  Insufficient  for  not  alleging  possession  in  the  de- 
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fendant,  Jones,  at  the  time  of  the  plaintiff's  entry,  possession  being  the 
foundation  of  his  right.    Boss  v.  Nesbity  252. 

2.  To  an  action  of  trespass  gwoz-e  dausiimf  regit,  it  was  pleaded,  in  substance, 
that  since  the  commencement  of  the  suit,  the  parties  had  agreed  to  sub- 
mit the  supposed  trespass  to  tlie  award  and  final  arbitration  of  certain 
referees,  naming  them,  and  that  the  defendants  had  ever  since  been,  and 
were  then  ready  to  fulfill  the  agreement  on  their  part :  Held  to  be  no  bar 
to  the  suit,  and  that  the  plea,  whether  regarded  as  a  plea  in  abatement, 
or  a  plea  of  puis  darrein  continuajice,  was  defective  both  in  form  and  sub- 
stance,   ib. 

3.  A  plea  of  puis  darrein  continuance  must  show  facts  happening  after  the 
last  continuance,  the  day  of  the  continuance,  and  the  time  and  place 
where  the  defence  arose.  If  it  be  in  abatement,  it  must  conclude  by 
praying  judgment  of  the  writ,  and  that  the  same  may  be  quashed;  or  if 
the  writ  abates  de  facto,  by  praying  judgment  if  the  Court  will  further 
proceed,     ib. 

4.  If  a  party  wish  to  plead  the  pendency  of  another  suit  for  the  same  mat- 
ter, he  must  show  that  it  is  still  pending  and  undetermined  at  the  filing 
of  the  plea.    ib. 

5.  plea  of  another  action  pending  between  the  same  parties  for  the  same 
subject  matter,  should  contain  an  averment  that  the  former  suit  was  still 
pending  at  the  time  of  the  plea  being  filed.     Bancroft  v.  Eastman,  259. 

6.  A  plea  in  abatement  being  verified  by  the  affidavit  of  the  defendant's 
attorney,  a  motion  was  made  to  strike  the  same  from  the  files,  which 
motion  was  sustained :  Held,  that  it  was  properly  sustained,  the  statute 
of  Dec.  30, 1826,  requiring  the  affidavit  to  be  made  by  the  defendant  him- 
self    ib 

7.  By  the  Revised  Statutes,  a  plea  in  abatement  may  be  verified  by  the 
party  offering  it,  or  by  some  other  person  for  him.     ib. 

8.  In  an  action  of  debt  on  a  promissory  note,  it  w^as  pleaded,  that  at  the 
time  of  maliing  such  note,  it  was  understood  by  the  parties,  that  one  of 
the  makers  was  to  be  liable  for  its  payment  only  in  the  event  it  could 
not  be  collected  of  for  the  other,  &c.  Held,  that  as  a  plea  is  to  be  con- 
strued most  strongly  against  the  pleader,  the  Court  were  bound  to  regard 
the  agreement  set  up  therein,  as  once  resting  in  parol,  and,  therefore, 
that  the  defence  was  unavailing.    Mager  v.  Hutchinson,  266. 

9.  A  made  a  verbal  contract  with  B.,  in  February,  to  do  the  carpenter's 
work  on  a  house  about  to  be  erected  by  B.  No  particular  time  was 
specified  for  the  commencement  or  completion  of  the  work,  further  than 
that  it  should  be  commenced  as  soon  as  practicable  the  next  summer ; 
nor  was  any  time  fixed  by  the  contract  as  to  when  A.  was  to  be  paid,  ex- 
cept that  B.  was,  as  soon  as  Avas  convenient,  to  convey  to  A.  a  tract  of 
land  for  $300,  in  part  payment,  and  the  balance  was  to  become  due  on 
the  completion  of  the  work.  A.  filed  his  petition  for  a  mechanic's  lien, 
in  which  the  contract  was  set  out  substantially,  and  the  performance  of 
a  certain  amount  of  work  was  averred ;  but  the  petition  contained  no 
averment  that  A.  had  completed  the  work  to  be  done  on  the  house  : 
HeUd,  that  the  petition  was  subtantially  defectivCj  and  would  have  been 
clearly  bad  on  demurrer,  but  that  the  defect  was  cured  by  the  verdict. 

Warren  v.  Harris,  307. 

10.  Where  statements  in  pleading  are  imperfect  and  insufficient,  but  are  of 
such  a  character  as  to  lead  the  Court  to  believe,  that  all  must  have  been 
proved  on  the  trial,  which  should  have  been  stated  in  the  pleading  to 
have  justified  the  jury  in  finding  a  verdict  for  the  plaintifi",  the  defective 
pleading  is  aided  by  intendment  after  verdict,  and  the  Court  may  render 
a  judgment,    ib. 
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11.  In  an  action  of  assumpsit  upon  an  assigned  note,  the  declaration  con- 
tained the  following  averment,  to  wit :  "  And  the  said  Isaac  Burnett  then 
and  there  im  I  or  sed  the  same  to  tl)e  said  plainiiff,  whereof  the  said  defend- 
ant then  and  there  had  notice,"  &:c.  IJtkl,  thai  the  declaration  was  good. 
H'ld,  also,  lliat  no  particular  form  of  words  is  necessary  to  constitute  a 
■valid  assignment  under  the  statute  if  the  instrument  be  under  the  liands 
of  the  first  indorser,  or  that  of  his  assignee  or  assignees,  subsequent  to  the 
first  indorsement.     Simpson  v.  Rarddt,  812. 

13.  Certainty  is  one  of  the  common,  general  rules  of  pleading,  and  it  re- 
quires, in  setting  forth  the  cause  of  action,  that  every  fact,  without  which 
there  would  appear  to  be  no  cause,  or  an  incomplete  ground  of  action, 
should  be  distinctly  averred,  and  in  a  traversable  form. 

Murpliy  V.  Szimmerville,  360. 

13.  In  an  action  of  debt  upon  a  bail  bond,  the  declaration  should  contain 
cei'tain  and  distinct  averments  that  a  judgment  was  rendered  against  the 
principal,  and  that  a  ca.  sa.  had  been  issued  thereon,  and  returned  ''7ion 
est  inverdusy    ib. 

14.  In  an  action  of  debt  upon  an  arbitration  bond,  conditioned  that  the 
parties  should  severally  abide  by  and  perform  the  award  of  the  arbitra- 
tors named,  the  declaration  contained  counts,  alleging  the  award  of  the 
two  arbitrators  and  an  umpire  jointly.  To  these  counts  it  was  pleaded 
that  the  two  arbitrators  did  not  make  an  award  :  Hdd,  that  the  plea  was 
bad,  it  being  no  answer  to  tlie  averments  of  the  counts,  for  the  denial 
should  be  as  broad  as  the  allegations.     Ghadsey  v.  Brooks,  378. 

15.  Counts  upon  an  arbitration  bond,  which  set  out  the  bond  of  submission, 
and  averred  the  making  and  publishing  of  an  award  covering  the  whole 
ground  of  the  submission,  and  which  were  certain  to  a  common  intent, 
with  a  concluding  averment  of  a  refusal  of  the  defendant  to  perform  it 
upon  special  request,  were  Iield  good.    ib. 

16.  A.  and  B.  being  the  proprietors  of  adjacent  lots,  executed  an  agreement 
under  seal,  by  which  A.  agreed  to  build  a  division  wall  between  the  lots, 
of  certain  specified  materials  and  dimensions,  and  to  complete  the  same 
during  the  spring  i)r  summer  following.  B.,  on  his  part,  agreed  to  pay 
to  A.,  at  a  specified  time  one  half  the  expense  of  buiding  the  wall.  A. 
sued  B.  upon  the  agreement  in  covenant,  and  averred  in  his  declaration, 
that  he  had  well  and  truly  performed  the  covenants  on  his  part,  and  had 
built  and  completed  the  wall  according  to  the  directions  of  the  agree- 
ment, assigning  as  a  breach  the  non-payment  by  B.  one  half  of  the  ex- 
pense of  erecting  the  wall.  There  was  a  demurrer  to  the  declaration, 
which  the  Court  overruled:  Ildd,  that  the  general  a^verment  of  perform- 
ance was  sufficient,  and  that  the  Court  did  not  err  in  overruling  the  de- 
murrer.    Byrne  v.  McNulty,  424. 

17.  The  general  rule  on  the  subject  of  averment  hj  the  plaintiff  in  the 
action  of  covenant,  is  as  follows:  Where  the  covenant  is  definite  in  its 
terms,  and  the  act  to  be  done  by  the  plaitiff  is  purely  a  matter  of  fact,  it 
is  not  only  sufficient,  but  the  most  proper,  to  aver  performanc  in  general 
terms,  without  alleging  particularly  how  he  has  performed.  When  the 
act  to  be  done,  necessarily  involves  a  question  of  law,  the  general  alle- 
gation will  not  suffice,  but  the  quo  modo  must  be  pointed  out  and  averred. 
So,  where  the  covenant  is  indefinite,  or  in  the  alternative,  the  general 
averment  is  not  sufficient,  but  the  qiio  modo  must  be  shown,    ib. 

18.  If  a  declaration  contain  several  counts,  some  of  which  are  faulty,  but 
one  of  them  is  good,  and  a  verdict  is  rendered  for  the  plaintiff',  the  Court 

■will  presume,  unless  the  contrary  is  shown,  that  the  evidence  was  offered 
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under,  and  sustained  the  good  count.  The  defendant  may,  under  the 
statute,  ask  to  have  the  faulty  counts  disregarded  by  the  jury,  and  if  the 
Court  refuse  so  to  instruct  them,  a  bill  ot  exceptions  may  lie.  By  so  do- 
ing, the  plaintiff's  proofs  will  be  confined  to  the  good  count;  but  if,  in 
fact,  evidence  is  only  offered  in  support  of  faulty  counts,  and  the  defend- 
ant does  nM  avail  himself  of  his  right  to  have  the  jury  properly  in- 
structed, it  is  his  fault  in  not  attending  to  Iiis  case. 

Anderson  v.  Semple,  455. 

19.  A  suit  was  brought  on  tlie  following  note :  "  On  or  before  the  fifth 
day  of  April,  A.  D.  1843,  we  jointly  and  severally  promise  to  pay  A.  S. 
Barnum  or  bearer,  the  sum  of  five  hundred  and  eighty  three  dollars — the 
said  Barnum  is  to  take  all  the  flour  that  he  may  want  for  his  family  use, 
and  such  other  articles  that  he  may  need  previous  to  the  day  of  pay- 
ment." The  declaration  alleged  the  promise  to  pay  the  money  by  the 
time  specified  in  the  note,  omitting  the  conclusion  in  relation  to  the  flour, 
&c. :  Held,  that  the  note  was  a  positive  undertaking  to  pay  the  money 
therein  mentioned,  at  maturity,  and  that  the  legal  import  of  the  memo- ' 
randum  was,  that  the  payee  might,  if  he  chose,  take  what  flour,  &c.,  he 
might  need  ;  that  it  was  a  condition  inserted  for  his  benefit,  and  that  no 
obligation  was  imposed  upon  the  makers  to  pay  in  that  manner,  unless 
the  payee,  in  his  judgment,  should  need  the  property. 

Oicen  V.  Barnum,  461. 

20.  The  County  Commissioners,  in  December,  1838,  loaned  to  an  individual  a 
portion  of  the  Internal  Improvement  Fund,  on  twelve  months,  with 
twelve  per  cent  inttr.'St,  and  took  his  note  with  security.  At  their  March 
term,  1839,the  County  Commissioners  directed  an  oixler  to  be  entered  to  the 
effect,  that  the  loans  previously  made  should  be  extended  to  the  4th  day 
of  March,  1841,  on  the  condition  that  the  borrowers  should  keep  the 
county  secure  in  the  payment  of  the  notes  and  pay  the  interest  annually. 
The  note  was  sued  in  March,  1845,  and  the  securities  only  were  served. 
They  filed  several  pleas  setting  forth  in  substance,  Jirsi,  that  the  loan  was 
unauthorized,  and,  therefore,  that  the  note  was  made  without  any  good 
or  valuable  consideration  ;  secondly,  that  the  note  was  paid  ;  thirdly,  that 
the  order  of  the  March  term,  1839,  was  made  without  their  knowledge  or 
assent,  and  that  their  principal  had  complied  with  the  order,  by  which 
they  were  released  and  discharged  ;  and  fourthly,  the  same,  and  also, 

•  that  their  principal  had  become  insolvent,  &c.  The  second  plea  was  re- 
plied to,  and  a  demurrer  interposed  to  the  others,  which  was  sustained, 
and  the  defendants  abided  thereby.  The  Court  then,  without  noticing 
the  second  plea,  rendered  a  judgment  by  nil  dicit :  Held,  that  the  first, 
third  and  fourth  pleas  were  bad,  the  County  Commissioners'  Court  being 
authorized  to  make  the  loan,  and  the  order  of  postponement  not  being 
a  contract  binding  on  them  :  Held,  also,  that  there  being  a  replication 
to  the  second  plea,  and  no  similiter  added,  the  Circuit  Court  was  not 
bound  to  notice  the  plea,  no  issue  having  been  made. 

Waters  v.  Simpson,  570. 

21.  After  judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed ; 
so,  also,  the  want  of  a  similiter  is  aided  after  a  verdict,    ib. 

22.  The  distinction  between  a  judgment  non  obstante  veredicto  and  a  replead- 
er is  this:  Where  the  plea  is  good  in  form,  though  not  in  fact,  if  it  con- 
tain a  defective  title,  or  ground  of  defence,  by  whicli  it  is  apparent  to 
the  Court,  upon  the  defendant's  own  showing,  that  in  any  way  of  putting 
it,  he  can  have  no  merits,  and  the  issue  joined  thereon  be  found  for  him, 
there  a  repleader  cannot  help  the  case,  and  the  Court  will  give  judgment 
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72071  obstante  veredicto  ;  but  where  the  defect  is  not  so  much  in  the  title  as 
in  the  manner  of  stating  it,  and  the  issue  pined  thereon  is  immaterial,  so 
that  the  Court  know  not  for  whom  to  give  judgment,  a  repleader  will  be 
awarded.     Hitchcock  v.  Unight,  G04. 

23.  Upon  discovering  that  au  immaterial  issue  has  been  formed,  the  Court 
should  order  it  to  be  stricken  from  tlie  files ;  and  if  the  case,  according  to 
the  rules  of  pleading,  justify  it,  should  award  a  repleader,    ib. 

24.  A  collector  of  taxes  being  indebted  to  the  State  for  taxes  received,  by  a 
special  Act  of  the  Legislature  procured  an  extension  of  time  to  settle 
with  and  pay  over  to  the  State  the  amount  of  such  indebtedness.  To  a 
suit  against  liim  and  his  sureties  on  his  ofiicial  bond,  tlie  latter  pleaded 
that  the  said  Act  was  passed  without  their  consent,  and  that,  by  such 
extension,  they  were  discharged.  There  was  a  demurrer  to  the  plea, 
which  the  Court  overruled,  and  held  the  plea  good. 

The  People  v.  McHatton,  638. 

25.  A.  rented  to  B.  certain  lots.     Subsequentlj"  he  mortgaged  those  lots  to 

C.  During  the  same  month,  D.  conveyed  the  premises  to  A.  and  took  a 
mortgage  to  secure  the  purchase  money.  C.  and  others  commenced 
several  suits  to  recover  the  amount  of  rents  due  them,  whereupon  B. 
filed  a  bill  of  interpleader  against  the  plaintifls,  praying  the  Court  to 
determine  who  was  entitled  to  the  rents,  and  ofl'ering  to  pay  according 
the  order  of  the  Court.  The  money  was  brought  into  Court,  and  an 
injunction  was  obtained,  stajing  the  proceedings  at  law.  D.  then  filed  a 
bill  against  A.  and  others  to  foreclose  the  mortgage  made  by  A.,  claimed 
the  rents  in  controversy,  and  insisted  that  his  mortgage  was  a  prior  lien 
to  the  mortgage  to  C.  The  latter,  in  his  answer,  claimed  the  rents  and 
insisted  thai  his  mortgage  was  the  prior  lien.  This  suit  and  the  bill  of 
interpleader  were  consolidated,  and  heard  and  determined  as  one  case. 
A  decree  was  made,  directing  the  rents  to  be  paid  to  C,  and  declaring 
the  mortgage  to  D.  the  prior  lien.  C.  received  the  rents  directed  to  be 
paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted  a 
writ  of  error,  assigning  for  error,  the  decree  giving  the  priority  to  D. 

D.  filed  a  plea,  averring  that,  by  C  's  acceptance  of  the  rents,  he  acqui- 
esced in  the  decree,  and  thereby  released  all  errors ;  tliat  his  estate  was 
insolvent  and  wholly  unable  to  refund  the  same.  Replication,  demurrer 
and  joinder:  Held,  that  the  plea  was  valid,  and  the  receipt  of  the  rents 
by  C,  under  the  circumstances  of  the  case,  necessarily  operated  as  a  re- 
lease of  errors.     Thomas  v.  Negus,  700. 

26.  To  entitle  the  defendant  to  plead  the  pendency  of  a  former  suit  in 
abatement,  it  is  not  always  necessarj"  that  both  suits  should  be  between 
the  same  parties.  It  is  sometimes  sufficient  if  the  subject  matter  of  both 
suits  be  the  same.    McConnell  v.  Stettinius,  707. 

27.  Under  the  twelfth  section  of  the  "^4c^  concerning  practice  in  Courts  of 
Law,'"  approved  Feb.  29,  1827,  the  genuineness  of  the  instrument  sued 
on  is  admitted,  unless  its  execution  is  denied  on  oath  by  the  person 
charged  to  be  the  maker.  If  his  plea  be  not  verified  by  affidavit,  he  is 
precluded  on  the  trial  from  controverting  the  execution  of  the  instru- 
ment. The  ]5leas  of  non  est  factum  and  no?i  assumpsit  may,  however,  be 
pleaded  as  formerly.  The  statute  does  not  change  the  mode  of 
pleading,  but  the  rule  of  evidence  only.  Under  these  pleas  the 
defendant  may  still  insist  on  any  legal  defence  that  he  could  have  done 
at  Common  Law,   except  merely  denying  or  disproving  the  execu- 
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tion  of  the  instrument  declared  on.    The  statute  requires  the  person,  who 
is  to  be  charged,  and  not  the  party,  to  verify  tlie  plea. 

iSteverison  v.  FarnswortJi,  715. 

28.  It  is  the  practice  in  the  Courts  of  this  State,  in  actions  of  debt  upon  penal 
bonds,  to  set  out  the  condition  and  assign  .specific  breaches  in  the  decla- 
ration, and  they  should  be  met  and  answered  specifically.  A  plea  of  gen- 
eral performance  is  not  sufiicient.     The  Peoj)le  v.  McHatton,  731. 

29.  If  a  party  obtain  leave  to  amend  pleas  to  which  a  demurrer  has  been  sus- 
tained he" cannot,  under  such  leave,  present  a  new,  separate  and  distinct 
defence,  but  must  apply  for  leave  to  file  an  additional  plea.  An  amend- 
ment to  a  plea  should,  at  least,  have  some  resemblance  to  the  plea  of 
which  it  purports  to  be  an  amendment,    ib. 

PRACTICE. 

1.  The  correct  rule  of  practice  is,  not  to  entertain  a  motion  in  arrest  of  judg- 
ment after  the  overruling  of  a  demurrer  to  the  declaration,  and  the  fact 
whether  the  demurrer  was  argued  or  not,  will  not  vary  the  application  of 
the  rule.    Rouse  v.  Peoria  Co.,  99. 

2.  The  twenty-sixth  rule  of  the  Supreme  Court,  requiring  a  power  of  attor- 
ney, or  a  copy  thereof,  to  be  filed  with  the  clerk  at  the  time  of  execution 
of  an  appeal  bond,  has  reference  only  to  cases  where  the  bond  is  entered 
into  before  the  clerk  of  said  Court.     Mager  v.  Hutchinson,  265. 

3.  A  declaration  contained  two  counts,  to  one  of  which  there  was  a  special 
plea  to  which  the  plaintiff  demurred  and  the  defendant  joined,  and  the 
Court  immediately  sustained  the  demurrer  and  gave  judgment  for  the 
plaintilf.  The  plaintitf  omitting  to  take  a  judgment  by  «?'?  (licit  ovl  the 
other  count,  the  defendant,  on  appeal  to  the  Supreme  Court,  assigned  the 
same  for  error:  Held,  that  where  the  objection  was  not  made  in  the  Court 
below,  it  was  too  late  to  raise  it  for  the  first  time  in  the  appellate  Court. 

ib.  266. 

4.  The  general  rule  is  well  settled,  that  the  plaintiff  can  recover  no  more 
damages  than  are  laid  in  his  declaration.     Sttjyhens  v.  Siceency,  375. 

5.  It  is  also  a  well  settled  rule,  that  the  plaintifi'  may  remit  the  excess,  and 
so  cure  the  verdict,  and  take  judgment  for  the  amount  laid  in  his  declar- 
ation,   ib. 

6.  In  an  action  of  debt,  the  ad  dammim  in  the  declaration  was  $50,  but  a 
judgment  was  rendered  for  $116.03:  Held  to  be  erroneous,  but  that  the 
party  might,  upon  leave  in  the  Court  below,  amend  his  declaration,  and 
then  take  judgment  for  his  damages,  unless  a  new  trial  should  be  indis- 
pensable to  do  justice  to  the  defendants  by  reason  of  such  amendment,  ib. 

7.  In  a  suit  brought  into  the  Circuit  Court,  by  appeal  from  the  judgment  of 
a  justice  of  the  peace,  after  a  motion  to  dismiss  was  overruled,  the  defend- 
ant ofiered  to  give  evidence  of  usury,  but  the  Court  refused  to  receive  it: 
Held,  that  this  defence  came  too  late,  not  having  been  made  at  the  trial 
before  the  justice.    Bates  v.  Bidkley,  389. 

8.  A  prosecuted  an  appeal  to  the  Supreme  Court,  and  procured  a  reversal 
of  the  judgment  of  the  Circuit  Court  for  non-joinder  in  error,  but  no  or- 
der was  made  remanding  the  cause.  More  than  three  years  after  the  re- 
versal, the  appellant  moved  that  the  cause  be  remanded  for  further  pro- 
ceedings, without  having  notified  the  appellee  of  tlie  intended  motion: 
Held,  that  the  motion,  if  made  at  the  time  of  the  reversal,  would  have 
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been  granted  as  a  matter  of  course;  but  if  a  term  have  elapsed,  that  rea- 
sonable notice  of  an  apphcation  of  this  character  should  be  given  to  the 
adverse  party.     Aiken  v.  Webster,  41 G. 

9.  The  general  rule  seems  to  be,  that  where  the  defence  putupon  the  record 
is  not  a  legal  defence  to  the  action,  in  point  of  substance,  and  the  defend- 
ant obtains  a  verdict,  if  tlie  merits  of  the  case  be  very  clear  for  the  plain- 
tiff, tlie  Court,  upon  the  motion  of  the  plaintiff,  may  give  judgment,  non 
obstante  'veredicto.     Hitchcock  v.  Haight,  (i04. 

10.  The  distinction  between  a  judgment  no?iofoto?i!;e  veredicto  and  a  repleader 
is  this:  Where  the  plea  is  good  in  form,  though  not  in  fact,  if  it  contain 
a  defective  title,  or  ground  of  defence,  by  which  it  is  apparent  to  the 
Court,  upon  the  defendant's  own  showing,  tliat  in  any  way  of  putting  it, 
he  can  have  no  merits,  and  the  issue  joined  thereon  be  found  for  him, 
there  a  repleader  cannot  help  the  case,  and  the  Court  will  give  iuAg- 
n\tnt  non  obstante  veredicto ;  but  where  the  defect  is  not  so  much  in  the 
title,  as  in  the  manner  of  stating  it,  and  the  issue  joined  thereon  is  im- 
material, so  that  the  Court  know  not  for  whom  to  give  judgment,  a  re- 
pleader will  be  awarded,    ib. 

11.  Upon  discovering  that  an  immaterial  issue  has  been  formed,  the  Court 
should  order  it  to  be  stricken  from  the  files;  and  if  tlie  case,  according  to 
the  rules  of  pleading,  justify  it,  should  award  a  repleader,     ib. 

12.  Under  the  twelfth  section  of  the  ''Act  concerning  practice  in  Courts  of 
Zaio,''  approved  Feb.  29,  1827,  the  genuineness  of  the  instrument  sued 
upon  is  admitted,  unless  its  execution  is  denied  on  oath  by  the  person 
charged  to  be  the  maker.  If  his  plea  be  not  verified  by  affidavit,  he  is 
precluded  on  the  trial  from  controverting  the  execution  of  the  instru- 
ment. The  pleas  of  no7i  est  factum  and  no?i  assumpsit  maj^  however,  be 
pleaded  as  formerly.  The  statute  does  not  change  the  mode  of  pleading, 
but  the  rule  of  evidence  only.  Under  these  pleas  the  defendant  may  still 
insist  on  any  legal  defence  that  he  could  have  done  at  Common  Law,  ex- 
cept merely  denying  or  disproving  the  execution  of  the  instrument  de- 
clared on.  The  statute  requires  tlie  person,  who  is  to  be  charged,  and 
not  the  part}',  to  verify  the  plea.     Stevenson  v.  Farnsicorth,  715. 

13.  If  one  of  two  defendants  verify  his  plea  by  oath,  tiie  plaintifl"  is  required 
to  prove  his  case  as  to  him  only.  By  the  ''Act  regarding  evichnce  in  cer- 
tain cases,''''  approved  Feb.  17,  1841,  the  rule  of  evidence  respecting  the 
proof  of  partnership  is  changed,  and  it  is  placed  upon  the  same  footing 
with  the  proof  of  the  execution  of  written  instruments.  This  statute  is  to 
receive  the  same  construction,     ib. 

14.  Where  one  of  two  defendants,  charged  as  partners,  had  verified  his  pleas 
by  affidavit,  it  was  held  that  it  was  only  incumbent  on  the  plaintiffs  to  sus- 
tain their  action  against  both,  to  show  tiiat  he  was  a  member  of  the  firm 
charged,  and  that  the  note  sued  on  was  executed  onbehalf  of  the  firm.  ib. 

15.  In  an  action  against  a  firm  upon  a  note,  if  one  verify  his  plea  under 
oath,  and  the  other  omit  to  do  so,  the  latter  thereby  admits  that  he  was 
a  member  of  the  firm  composed  of  himself  and  his  co-defendant,  and  tliat 
the  note  was  genuine,  and  the  plaintiff  is  not  bound  to  prove  these  false 
facts  as  to  him.     ib. 

16.  It  is  the  practice  in  the  Courts  of  this  State,  in  actions  of  debt  upon 
penal  bonds,  to  set  out  the  condition  and  assign  specific  breaches  in  the 
declaration,  and  they  should  be  met  and  answered  specifically.  A  plea  of 
general  performance  is  not  sufficient.     The  People  v.  McHatton,  731. 

See  Affidavit.  Amendment.  Chancery.  Evidence.  Instruction. 
Judgment,  &c.    New  Trial.    Pleading.    Scire  Facias.    Verdict. 
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PRE-EMPTION. 

1.  A  bill  in  Chancery  was  filed  to  set  aside  a  certificate  of  pre-emption 
granted  by  Commissioners  appointed  under  the  Act  of  Congress  of  July 
2,  1836,  pursuant  to  the  provisions  of  the  Act  of  Februai-y  5,  1829.  A 
demurrer  was  interposed  and  sustained  :  Held,  that  the  demurrer  was 
properly  sustained.     Bennett  v.  Fnrrar,  598. 

2.  The  decisions  of  the  Register  and  Receiver  of  the  land  office,  and  of  a 
Board  of  Commissioners  to  hear  and  determine  pre-emption  claims 
are  judicial  determinations,  and  their  certificates  of  allowance  are  final 
and  conclusive  upon  the  parties,    ib. 

3.  The  remedy  of  a  party  aggrieved  by  the  decision  of  a  Board  of  Commis- 
sioners to  hear  and  determine  pre-emption  claims,  is,  to  bring  his  case 
before  the  Commissioner  of  the  General  Land  Office,  the  Secretary  of 
the  Treasury,  or  the  President,  that  the  Patent  may  be  withheld  until 
he  shall  have  made  application  to  the  Courts  of  Justice  on  the  ground 
of  fraud,  or  to  Congress  for  relief,    ib. 

PRIMA  FACIE  EVIDENCE. 
See  Evidence,  14,  23. 

PRINCIPAL  AND  AGENT. 

Agents  may  become  liable  for  contracts  made  for  their  principals,  where 
they  conceal,  or  do  not  disclose  their  character,  and  it  is  unknown  to 
the  party  with  whom  they  contract ;  and  they  may  also,  by  the  nature 
and  character  of  the  contract  entered  into.  But  it  is  immaterial  whether 
the  agent  disclose  his  character  or  his  principal,  if  it  be  actually  known 
at  the  time  to  the  other  party ;  in  such  a  case,  the  agent  will  not  be 
bound,  unless  he  enter  into  such  a  contract  as  will  bind  him  at  all  events. 

Chase  v.  Debolt,  371. 

PRINCIPAL  AND  SURETY. 

1.  A.  was  appointed  School  Commis.sioner,  and  gave  bond,  as  required  by 
law,  with  sureties.  He  held  the  office  from  18:i4  to  1889,  giving  bond 
annually,  but  with  different  security  upon  the  various  bonds.  In  going 
out  of  office  in  1839,  he  had  not  legally  disbursed  any  portion  of  the 
school  fund,  nor  did  he  pay  over  any  to  his  successor.  The  county  sued 
the  bond  of  1837 :  Held,  that  there  was  no  re-appointment,  but  a  contin- 
uing term  of  office,  and  that  tlie  securities  were  liable  for  the  money  in 
his  hands  during  the  year  1837.     Miller  v.  Macoupin  Co.,  50. 

2.  No  doctrine  is  better  settled,  than  that  a  co-obligor  or  surety,  who  ad- 
vances mcmey  for  his  co-obligor  or  co-securities,  shall  be  indemnified  to 
the  extent  of  liis  advances.    Klein  v.  Mather,  317. 

3.  The  County  Commissioners,  in  December,  1838,  loaned  to  an  individual 
a  portion  of  the  Internal  Improvement  Fund,  on  twelve  months,  with 
twelve  per  cent,  interest,  and  took  his  note  with  security.  At  their 
March  term  1839,  tlie  County  Commissioners  directed  an  order  to  be  en- 
tered to  the  effect,  that  the  loans  previously  made  should  be  extended  to 
the  4th  day  of  March,  1841,  on  the  condition  that  the  borrowers  should 
keep  the  county  secure  in  the  paymentof  the  notes  and  pay  the  interest 
annually.  The  note  was  sued  in  March,  1845,  and  the  securities  only 
were  served.    They  filed  several  pleas  3etting  forth,  in  substance,  ^r«<, 
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that  the  loan  was  unauthorized,  and,  therefore,  that  the  note  was  made 
without  any  good  or  valuable  consideration;  secondly,  that  the  note  was 
paid ;  tMnfly,  that  the  order  of  the  March  term  1839,  was  made  without 
their  knowledge  or  assent,  and  that  their  principal  had  complied  with 
the  order,  by  which  they  were  released  and  discharged ;  antl  fourthly, 
the  same,  and  also,  that  their  principal  had  liecome  insolvent,  &c.  The 
second  plea  was  replied  to,  and  a  demurrer  interposed  to  the  others, 
which  was  sustained,  and  the  defendants  abided  thereby.  The  Court 
then,  without  noticing  the  second  plea,  rendered  a  judgment  by  nil  elicit : 
Held,  that  the  first,  third  and  fourth  pleas  were  bad,  the  County  Com- 
missioners' Court  being  authorized  to  make  the  loan,  and  the  order  of 
postponemeut  not  being  a  contract  binding  on  them :  Held,  also,  that 
there  being  a  replication  to  the  second  plea,  and  no  similiter  added,  the 
Circuit  Court  was  not  bound  to  notice  the  plea,  no  issue  having  been 
made.     Writers  v.  Simpson,  570. 

4.  It  is  a  well  established  principle  of  law,  that  the  contract  of  a  surety  is  to 
be  construed  strictly,  and  he  is  not  to  be  held  responsible  beyond  the  pre- 
cise terms  of  his  undertaking.  His  risk  is  not  to  be  increased,  or  his  re- 
sponsibility extended  without  his  assent,     ib. 

5.  A  binding  agreement  between  the  creditor  and  the  principal  debtor,  which 
materially  changes  the  terms  of  the  original  contract,  and  to  which  the 
surety  has  not  expressly  or  tacitly  consented,  will  discharge  the  surety 
both  at  Law  and  in  Equity.  It  is  not  material  whether  the  surety  has 
been  damnified  or  not ;  a  new  contract  has  been  made,  and  he  is  absolved 
from  all  liability,     ib. 

6.  In  order  to  discharge  a  surety,  by  reason  of  an  extension  having  been  giv- 
en to  the  principal,  the  agreement  must  be  founded  on  a  good  considera- 
tion, and  binding  in  law  on  the  parties  to  it.  But  a  promise  to  give  a 
further  day  of  payment,  which  is  not  based  upon  some  new  and  adequate 
consideration,  is  a  mere  nudum  2J(tctum.,  not  precluding  the  creditor  from 
suing  the  principal.  The  right  of  the  creditor  to  prosecute  the  debtor 
must  be  suspended  by  the  new  contract,    ib. 

1.  After  judgment  on  demurrer,  a  joinder  in  demurrer  will  be  presumed  ;  so 
also,  the  want  of  a  similiter  is  aided  after  a  verdict,    ib. 

8.  A  collector  of  taxes,  being  indebted  to  the  State  for  taxes  received,  by  a 
special  Act  of  the  Legislature  procured  an  extension  of  time  to  settle 
with  and  pay  over  to  the  State  the  amount  of  such  indebteilness.  To  a 
suit  against  him  and  his  sureties  on  his  official  bond,  the  latter  pleaded 
that  the  said  Act  was  passed  without  their  consent,  and  that,  by  such 
extension,  they  were  discharged.  There  was  a  demurrer  to  the  plea, 
which  the  Court  overruled,  and  held,  the  plea  good. 

The  People  v.  McHntton,  638. 

9.  In  a  suit  against  a  sheriff  and  his  sureties,  for  a  neglect  to  pay  over  to  the 
State  Treasurer  the  revenue  arising  from  the  sales  of  land  for  taxes,  they 
cannot  object  to  the  sufficiency  of  the  judgment  or  execution  under  Avhich 
he  made  the  sale  and  collected  the  money,  and  whether  the  purchasers  at 
such  sale  obtained  a  good  title  is  no  business  of  his,  or  his  sureties,     ib.  73L 

10.  The  Legislature,  by  Law,  changed  the  time  of  holding  the  Circuit  Court 
in  Schuyler  county,  and  by  this  the  time  for  paying  over  the  taxes  collect- 
ed by  the  sheriff  was  extended  three  weeks  beyond  the  time  required  by 
law  when  the  bond  was  given  by  him  :  Held,  that  it  did  not  discharge 
the  sureties,     ib. 
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PROBATE  JUSTICE. 
See  Jurisdiction,  3.    Will,  2. 

PROCESS. 

See  Evidence,  5,  6,  17,  20.    JuDGirENT,  &c.,  3,  4.    Sheriff,  &c.    Servick 

OF  Process. 

PROMISSORY  NOTE. 

1.  In  an  action  of  assumpsit  upon  an  assigned  note,  the  declaration  con- 
tained the  following  averment,  to  wit:  "  And  the  said  Isaac  Burnett  then 
and  there  indorsed  the  same  to  tlie  said  plainlitf,  whereof  the  said  defend- 
ant then  and  tliere  had  notice,"  Held,  that  tlie  declaration  was  good. 
Hdd,  also,  that  no  particular  form  of  words  is  necessary  to  constitute  a 
valid  assignment  under  the  statute,  if  the  instrument  be  under  the  hands 
of  the  first  iudorser,  or  that  of  his  assignee  or  assignees,  subsequent  to 
the  first  indorsement.     Sim2]so7i  v.  Ranktt,  312. 

2.  A  suit  was  brought  on  the  following  note :  "  On  or  befoi-e  the  fifth  day 
of  April  A.  D.  18-43,  we  jointly  and  severally  promise  to  pay  A.  S. 
Barnum  or  bearer,  the  sum  of  five  hundred  and  eighty  three  dollars — 
the  said  Barnum  is  to  take  all  the  flour  that  he  may  want  for  his  family 
use,  and  such  other  articles  that  he  maj^  need  previous  to  the  day  of  pay- 
ment." The  declaration  alleged  the  promise  to  paj''  the  money  by  the 
time  specified  in  the  note,  omitting  the  conclusion  in  relation  to  the  flour, 
«fec :  Hdd,  that  the  note  was  a  positive  undertaking  to  pay  the  money 
therein  mentioned,  at  maturity,  and  that  the  legal  import  of  the  memo- 
randum was,  that  the  payee  might,  if  he  chose,  take  what  flour,  &c.  he 
might  need ;  that  it  was  a  condition  inserted  for  his  benefit,  and  that  no 
obligation  was  imposed  upon  the  makers  to  pay  in  that  manner,  unless 
the  payee,  in  his  judgment,  should  need  the  property. 

Oioen  V.  Barnum,  461. 

3.  A  being  indebted  to  B.,  gave  to  him  as  collateral  security,  two  notes  of  a 
third  person,  secured  by  a  mortgage  and  payable  to  the  administrator 
and  administratrix  of  the  estate  of  C,  with  no  assignment  thereon.  A. 
had  previously  married  the  administratrix.  The  amount  of  the  notes, 
when  collected,  was  to  be  applied  towards  the  discharge  of  B.'s  claim. 
B.  filed  a  bill  to  foreclose  the  mortgage,  and  A.  answered,  stating  that  the 
notes  and  mortgage  were  the  property  of  the  minor  heirs  of  the  estate 
of  his  intestate,  and  came  to  his  hands  as  their  guardian,  and  prayed  that 
his  answer  might  be  taken  as  a  cross  bill,  &c..  He  alleged  that  B.  took 
them  with  a  full  knowledge  of  the  facts,  which  B.  denied.  Held,  that  the 
circumstances  under  which  they  were  received,  should  have  put  B.  upon 
inquiry  into  A.'s  title  ;  and  that,  not  having  done  so,  he  took  the  notes  at 
the  hazard  that  the  legal  rights  of  the  parties  might  be  asserted. 

McConnell  v.  Hodson,  640. 

4.  Possession,  unattended  by  circumstances  which,  in  a  reasonable  mind, 
ought  to  excite  suspicion  or  distrust,  or  put  the  party  on  inquiry,  is 
prima  facie  evidence  of  title  to  a  promissory  note.  But  the  holder  of  a 
note  which  has  been  negotiated,  may  sometimes  be  called  on  to  show  in 
what  manner  he  acquired  possession,  and  that  he  paid  a  consideration 
for  the  same.    ib. 

5.  A.  assigned  a  note  made  by  B.  to  C.  who  instituted  a  suit  against  B.  and 
recovered  judgment  thereon.  B.  filed  a  bill  in  chancery  and  obtained  an 
injunction,  staying  proceedings  on  the  judgment.     C.  answered  the  bill, 
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and  a  final  decree  was  rendered,  rescinding  the  original  contract  and  per- 
petually enjoining  the  collection  of  C.'s  judgment.  A.  died,  and  C.  filed 
an  account  against  his  estate  before  the  Probate  Justice,  for  the  money 
originally  paid  to  A.  for  the  note,  and  interest  thereon,  and  after  a  trial 
by  a  jury,  obtained  a  judgment,  from  which  the  executors  appealed  to 
the  Circuit  Court.  On  tlie  trial  of  the  appeal,  the  judgment  of  the  Pro- 
bate Court  was  affirmed  :  Htld,  that  C.  had  used  due  diligence  by  appear- 
ing and  defending  the  suit  in  chancery,  and  that  in  good  faith,  A.  .should 
have  refunded  to  him  the  amount  he  paid  for  the  note,  with  legal  in- 
terest.    Wilson  V.   Van  Winkle,  684. 

6.  It  is  well  settled,  that  the  mere  giving  a  negotiable  note,  or  its  indorse- 
ment to  a  third  person,  does  not  extinguish  the  original  cause  of  action, 
if  the  payee  can  show  that  the  note  has  been  lost,  or  can  produce  it  upon 
the  trial  to  be  cancelled.    McConnell  v.  Stettinius,  707. 

7.  The  acceptance  of  a  promissory  note  \s  prima  facie  evidence  of  satisfoction 
of  an  account,  and  no  recovery  can  be  had  upon  the  old  indebtedness 
without  some  explanation,  or  giving  some  account  of  the  note.    ib. 

EECORD. 

See  Amendment,  4,  8.    Evidence,  2, 14,  23. 

RECORDER,  &c. 
See  Deed,  6. 

RELEASE  OF  ERROR. 

1.  A  filed  a  bill  in  chancery  against  B.,and  at  the  final  hearingof  the  cause, 
a  decree  was  rendered,  directing  among  other  tilings,  the  payment  of  a 
specified  sum  of  money  to  B.,who  afterwards  and  before  he  sued  out  a  writ 
of  error,  accepted  and  received  said  sum ;  a  plea  to  the  writ  of  error  em- 
bodying these  facts,  was  filed  by  A.,  and  a  replication  thereto  by  B., 
alleging  that  after  the  receipt  of  said  sum,  he  tendered  back  the  same  to 
the  clerk  of  the  Court  below,  who  refused  to  receive  it,  and  oflTering  to 
bring  the  money  into  the  Supreme  Court  to  be  subject  to  its  order  and 
direction.  There  was  a  demurrer  to  this  replication,  which  was  sus- 
tained, and  the  writ  of  error  dismissed  :  Held,  that  the  plea  was  good,  as 
the  acceptance  of  the  money  operated  as  a  release  of  errors. 

Morgan  v.  Ladd,  414. 

2.  A.  rented  to  B.  certain  lots.  Subsequently  he  mortgaged  those  lots  to 
C.  During  the  same  month,  D.  conveyed  the  premises  to  A.  and  took  a 
mortgage  to  secure  the  purchase  money.  C.  and  others  commenced 
several  suits  to  recover  the  amount  of  rents  due  them,  whereupon  B. 
filed  a  bill  of  interpleader  against  the  plaintiffs,  praying  the  Court  to 
determine  who  was  entitled  to  the  rents,  and  offering  to  pay  according  to 
the  order  of  the  Court.  The  money  was  brought  into  Court,  and  an  in- 
junction was  obtained,  staying  the  proceedings  at  law.  D.  then  filed  a 
bill  against  A.  and  others  to  foreclose  the  mortgage  made  by  A.,  claimed 
the  rents  in  controversy,  and  insisted  that  his  mortgage  was  a  prior  lien 
to  the  mortgage  to  C.  The  latter,  in  his  answer,  claimed  the  rents  and 
insisted  tliat  his  mortgage  was  the  prior  lien.  This  suit  and  the  bill  of 
interpleader  was  consolidated,  and  heard  and  determined  as  one  cflse. 
A  decree  was  made  directing  the  rents  to  be  paid  to  C,  and  declar- 
ing the  mortgage  to  D.  the  prior  lien.    C.  received  the  rents  directed  to 
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be  paid  to  him.  He  afterwards  died,  and  his  administrator  prosecuted  a 
■writ  of  error,  assigning  for  error,  the  decree  giving  tlie  priority  to  D. 
1).  filed  a  plea,  averring  that,  by  C.'s  acceptance  of  the  rents,  he  acqui- 
esced in  the  decree,  and  thereby  released  all  errors ;  that  his  estate  was 
insolvent  and  wholly  unable  to  refund  the  same.  Replication,  demurrer 
and  joinder :  Held,  that  the  plea  was  valid,  and  the  receipt  of  the  rents 
by  C,  under  the  circumstances  of  the  case,  necessarily  operated  as  a  re- 
lease of  errors.     Thomas  v.  Negus,  700. 

REPLEVIN. 

In  an  action  of  replevin,  under  the  issue  of  non  detinet  found  for  the  de- 
fendant, a  writ  of  retorno  habendo  will  not  be  awarded,  when  the  defend- 
ant shows  no  title  or  a  right  of  possession  in  himself  or  in  any  other 
person,  to  the  property.    Johnson  v.  Howe,  343. 

REVENUE  LAW. 

1.  The  twentj''  fifth  section  of  the  "  Act  concerning  the  Public  Revenue"  ap- 
proved February  26,  1839,  does  not  require  the  collector  of  taxes  to  state 
in  his  return  that  he  is  unable  to  collect  the  taxes  by  the  seizure  and 
sale  of  the  personal  property  of  the  proprietor  of  the  land.  This  is 
taken  for  granted  where  the  report  is  in  the  proper  form.  The  collector 
is  presumed  to  have  done  his  duty.     Taylor  v.  The  People,  349. 

2.  The  Revenue  Laws  of  the  State  of  Illinois,  from  1823  to  1829  inclusive, 
are  not  unconstitutional.    Rhinehart  v.  Schuyler,  473. 

See  Deed,  2,  4,  6,  7.    Evidence,  4, 9, 17,  22.    Sale  for  Taxes. 

SALE  FOR  TAXES. 

1.  A  sale  of  lands  for  taxes  made  on  the  second  Monday  succeeding  the 
first  day  of  the  term  at  which  the  judgment  against  the  lands  was  ren- 
dered, was  held,  to  have  been  made  on  the  day  fixed  by  the  true  inter- 
pretation of  the  Act:  Held,  also,  that  a  sale  made  on  the  second  Mon- 
day succeeding  the  adjournment  of  the  term  would  nat  be  objectionable. 

Besfor  v.  Powell,  119. 

2.  Under  the  Revenue  Law  of  1839,  before  any  person  claiming  adversely 
to  a  tax  deed  can  be  admitted  to  defeat  it,  he  must  show  that  he,  or  the 
person  under  whom  he  claims,  had  title  to  the  land  at  the  time  of  the 
sale  for  taxes,    ib. 

3.  According  to  the  principles  of  common  law,  a  party  who  claims  title  to 
real  estate  by  virtue  of  a  sheriff's  sale,  must  procure  a  judgment  and  ex- 
ecution, which  authorized  the  sale,  before  he  can  read  the  sheriff"'s  deed 
as  evidence  of  title.  The  judgment  is  the  foundation  of  title,  and  if  void, 
the  proceedings  under  it  are  mere  nullities.  The  execution  is  the  particu- 
lar authority  to  the  sheriflT  to  make  the  sale,  and  if  not  in  pursuance  of 
the  judgment,  the  acts  of  the  sheriff  are  unwarranted,  and  his  deed  vests 
no  title  in  the  purchaser.  These  principles  are  strictly  applicable  to  sales 
of  land  under  the  provisions  of  the  ''Act  concerning  tJie  public  revenue," 
approved  February  26,  1839.     Atkins  v.  Hinman,  437. 

4.  if  a  tract  of  land,  subject  to  taxation,  be  sold  for  taxes,  and  the  proceed- 
ings under  the  revenue  law  have  been  regular,  and  the  owner  has  failed 
to  redeem  within  the  time  limited  by  law,  then  the  whole  legal  and 
equitable  estate  is  vested  in  the  purchaser ;  a  new  and  perfect  title  is 
established,  and  superior  to  that  acquired  by  a  purchaser  at  a  sheriff's 
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sale  nnder  an  ordinary  judgment,  where  the  purchaser  only  succeeds  to 
the  title  which  the  debtor  had  at  the  recovery  of  the  judgment,     ih. 

5.  In  an  action,  of  ejectment  to  recover  the  possession  of  land,  purchased 
at  a  sheriff's  sale  for  taxes,  the  plaintift',  in  order  to  substantiate  his  alle- 
gation of  title,  must  exhibit,  first, &  valid  judgment  against  the  land;  sec- 
ond, a  valid  precept  authorizing  the  sheritfto  make  tlie  sale;  and  third,  a 
proper  conveyance  of  the  land  from  the  sheritT.  Tliese  are  essential  to 
the  validity  of  the  title,  and  none  of  them  can  be  dispensed  witli.    ih. 

6.  A  precept  for  the  sale  of  lands  for  taxes  showed  when  the  judgment 
against  them  was  rendered,  the  description  of  the  land,  the  amount  of 
taxes  and  costs  on  each  tract,  and  for  what  year  due  and  unpaid,  and  the 
order  of  the  Court  directing  the  sale:  Held,  that  it  was  a  substantial  com- 
pliance with  the  statute  requirements,    ih. 

7.  Bj'  the  forty  third  section  of  the  Kevenue  Act  of  ISoO,  after  the  plaintiff 
has  produced  a  sherift" 's  deed  founded  on  a  valid  judgment  and  precept, 
the  defendant  is  precluded  from  questioning  the  validity  of  the  title  ac- 
quired by  such  deed,  unless  he  first  show  that  he,  or  the  person  under 
whom  he  claims,  had  title  to  the  land  at  the  time  of  the  sale  for  taxes,  or 
that  the  title  was  obtained  from  the  United  States,  or  this  State,  subse- 
quent to  such  sale.     ib. 

See  Deed.    Evidence.    Reventje  Law. 

SALES  AT  AUCTION. 

1.  Sales  made  by  auctioneers  stand  upon  the  same  footing  as  those  made  by 
private  individuals,  and  require  that  some  note  or  memorandum  should 
be  made  and  signed  by  the  party  to  be  charged,  to  render  them  valid  and 
obligatory  upon  the  purchaser.     Burke  v.  Unley,  614. 

2.  An  auctioneer  sold  at  public  vendue  a  certain  house  and  blacksmith's  shop, 
with  a  leasehold  interest  in  the  lot  on  which  the  buildings  were  located. 
The  premises  were  struck  off,  and  the   following  memorandum  made  by 

the  auctioneer  on  the  back  of  the  lease,  with  a  pencil :     "  $200 $3.50 

Richard    Burke."     No  other   memorandum  of  the  sale  was    made: 

Held,  not  to  be  binding  on  the  bidder  to  whom  the  property  was  struck 
off,  there  being  nothing  in  the  case,  as  shown  by  the  evidence,  to  connect 
the  memorandum  with  any  particular  house  or  lot,  or  with  any  terms  or 
conditions  of  the  sale,  which  would  tend  to  pi'ove  the  contract  between 
the  parties,    ib. 

SCIRE  FACIAS. 
See  Service  of  Peocess,  1,  2,  8. 

SECURITY  FOR  COSTS. 

See  Costs. 
SERVICE  OF  PROCESS. 

1.  Where  the  slatute  has  provided  remedies  by  writ  of  scire  facias,  or  sum- 
mons in  the  nature  of  a  scire  facias,  which  were  unknown  to  the  Com- 
mon Law,  and  which  are  of  a  personal  character  merely,  the  same  must 
be  executed,  like  any  other  ordinary  process,  by  personal  service  on  the 
parties.    McCourtie  v.  Davis,  298 
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2.  Two  returns  of  nihil  are  not  sufficient  to  charge  a  garnishee  with  the 
debt  and  costs  recovered  against  the  principal  defendant,    ib. 

3.  It  was  assigned  for  error,  that  the  Circuit  Court  rendered  judgment 
against  one  of  two  defendants  wlio  had  not  been  served  with  process, 
nor  entered  his  appearance.  On  inspection  of  the  record,  the  judgment 
appeared  to  liave  been  entered  against  tlie  "defendant."  Hdd,  tliat  there 
was  no  error,  as  tlie  term  could  only  be  applied  to  the  "  defendant "  in 
Court.    Stej)liens  v.  Siceeney,  875. 

4.  A.  sued  B.  and  two  others  before  a  justice  of  the  peace.  Two  of  the  de- 
fendants only  were  served  with  process,  and  judgment  was  rendered 
against  them.  An  appeal  was  taken,  and  the  Circuit  Court,  the  testi- 
mony being  that  they  alone  were  liable,  rendered  a  judgment  for  the  de- 
fendants: Held,  that  although  the  statute  authorizes  the  justice  to  ren- 
der a  judgment  against  such  as  are  served  with  process,  it  does  not 
authorize  him  to  do  so  unless  the  joint  liability  of  all  the  defendants  is 
established.    Kerr  v.  Boyer,  417. 

5.  A.  commenced  an  action  of  assumpsit  against  B.,  bj'  summons,  which 
was  not  served  on  B.  Subseqently  A.  sued  out  an  attachment  in  aid  of 
this  action,  which  was  levied  on  personal  and  real  estate  of  B.,  and  notice 
of  its  pendency  was  given  by  publication  only.  On  proof  of  publica- 
tion, B.  not  appearing,  his  default  was  entered,  and  the  plaintiffs  damages 
were  assessed  and  judgment  rendered  for  the  same.  The  action  of 
assumpsit  did  not  appear  to  have  been  disposed  of:  Held,  that  the  judg- 
ment was  unwarranted  for  want  of  personal  service  upon  the  defendant. 

Moore  v.  Hamilton,  429. 
6.  An  attachment  in  aid  of  a  suit  already  commenced,  is  but  an  adjunct 
of  such  suit,  not  a  distinct  proceeding.  By  the  service  of  the  attachment, 
the  defendant  is  prevented  from  alienating  or  carrying  away  his  property, 
during  the  pendency  of  the  suit.  If  the  suit  proceed  to  judgment,  and 
the  attachment  be  not  in  the  mean  time  dissolved,  the  plaintiff  has  the 
benefit  of  a  general  judgment  against  the  defendant,  and  a  specific  lien 
on  the  estate  attached  for  its  payment.  Before  the  plaintiff,  however, 
can  realize  the  benefit  of  the  attachment,  he  must  procure  service  of  pro- 
cess in  the  orignal  action  and  obtain  a  judgment  therein,  ib. 
7.  A  mortgagor,  with  various  otiier  persons  who  were  represented  in  a  bill 
in  chancery  for  the  foreclosure  of  a  mortgage,  as  claiming  an  interest  in 
the  premises  as  subsequent  purchasers,  judgment  creditors  or  incum- 
brancers were  made  defendants.  A  decree  of  foreclosure  was  rendered 
against  all  of  the  defendants.  One  of  them  was  not  served  with  process : 
Held,  that  the  decree  against  him  was  erroneous.  As  to  two  others,  the 
sheriff  returned  that  he  had  made  service  on  them,  "by  leaving  a  copy 
at  their  usual  place  of  abode,  with  a  white  person  above  the  age  of 
twenty,  and  informing  him  of  the  contents :"  Held,  that  this  service 
was  insufficient,  the  statute  requiring  it  to  be  made  by  delivering  a  copy 
to  the  defendant,  or  by  leaving  a  copy  at  his  usual  place  of  abode,  with 
some  white  person  of  the  family  above  the  age  of  ten  years,  and  inform- 
ing such  person  of  the  contents ;  held,  further,  that  the  name  of  such 
white  person  should  be  stated  in  the  return  of  the  sheriff.  Five  others 
were  served  "  by  reading  the  summons  to  them."  Three  of  them  ap- 
peared, and  as  to  the  other  two  defendants,  the  sheriff  was  permitted  to 
amend  his  return  by  showing  due  service  on  them :  Held,  that  the  vol- 
untary appearance  of  three  cured  the  defect  of  service,  and  that  the 
Court  could  permit  a  return  to  be  amended  according  to  the  facts  of  the 
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case.  The  State  Bank  was  made  a  party,  and  the  sheriff  made  return 
that  he  had  served  by  delivering  a  true  copy  to  T.  M.,  and  tlie  Court  also 
permitted  him  to  withdraw  the  summons,  and  to  amend  the  same  out  of 
Court,  by  adding  tliat  T.  M.  was  president  of  the  State  Bank  of  Illinois : 
Hdd,  that  the  amendment  was  allowable,  and  that  it  was  not  a  valid  ob- 
jection that  it  was  made  out  of  Court,  the  sh'-riif  acting  under  the  re- 
sponsibility of  his  oath  of  ofiice.  Montgomery  v.  Breton,  581. 
8.  A  scire  facias  was  served  two  days  after  the  return  day :  Held,  that  it 
amounted  to  nothing,  the  writ  having  lost  its  vitality. 

Hitchcock  V,  Haiglit,  603. 

SET  OFF. 

1.  An  order  drawn  by  the  mayor  of  a  city  on  its  treasurer,  commonly 
called  a  city  order,  is  a  proper  subject  of  set  ofi'in  a  suit  brought  by  such 
city  against  the  holder  of  the  order,  if  the  nature  of  the  action  will  ad- 
mit of  a  set  off.     Springfield  v.  Hickox,  241. 

2.  In  an  action  of  debt  by  a  city  to  recover  a  penalty  accruing  under  an 
ordinance,  the  defendants  filed,  by  way  of  set  off,  a  city  order  drawn  by 
the  mayor  upon  the  treasurer :  Held  to  be  a  proper  subject  of  set  off,  and 
that  a  prior  demand  on  the  treasurer  was  not  necessary  to  charge  the  city 
upon  such  order,    ib. 

SHERIFF,  AND  SHERIFF'S  SALE. 

1.  The  general  doctrine  in  regard  to  the  sale  of  lands  bj^  a  sheriff  is,  that 
his  deed  is  inadmissible  in  evidence,  unless  the  judgment  and  execution 
under  which  sale  is  made,  be  produced  to  show  the  sheriff's  authority  to 
sell.  The  purchaser  is  bound  to  inquire  into  the  power,  and  tlie  means 
by  which  the  property  is  subjected  to  the  sale,  and  will  acquire  no  right 
to  the  land,  where  the  sheriff  sells  without  legal  authority. 

Byhee  v.  Aslihy,  151. 

2.  When  a  writ  is  regv;lar  on  its  face,  although  there  may  be  a  variance  be- 
tween the  execution  and  judgment  as  to  tlie  true  amount  recovered  by 
the  latter,  the  sheriff  will,  nevertheless,  be  protected,  as  it  is  his  duty  to 
execute  it,  when  delivered  to  him,  notwithstanding  such  repugnancy. 
He  is  not  bound  to  inquire  whether  there  is  a  judgment  exactly  corres- 
ponding with  it  or  not;  and  such  a  variance  would  not  affect  the  validity 
of  a  sale  made  under  it,  if,  in  other  respects,  it  be  made  in  conformity 
with  law.  In  such  a  case  the  execution  is  voidable  only,  and  may  be 
amended  as  well  after  as  before  the  sale.    ib. 

3.  If  an  execution  be  not  regular  on  its  face,  as  for  instance,  where  it  is 
issued  without  the  proper  seal  of  Court  attached,  or  where  it  is  directed 
to  the  sheriff  of  one  county  and  is  delivered  to  the  sheriff  of  another 
county  to  be  executed,  such  process  will  not  justify  the  otficer  in  exe- 
cuting it ;  all  his  acts  under  it  will  be  absolutely  void,  and  he  a  trespasser ; 
and  the  purchaser  will  acquire  no  right  to  the  propert}^  purchased  at  the 
sale.     ib. 

4.  A  sheriff  is  bound  to  execute  process  regular  on  its  face,  and  all  his 
acts  will  be  valid,  even  though  the  process  should  afterwards  be  set  aside 
for  irregularity,     ib. 

5.  Although  innocent  purchasers  will  be  protected  where  the  process  is 
voidable  only,  yet  the  same  reasons  of  policy  do  not  exist  where  a  judg- 
ment creditor  is  the  purchaser.  In  such  a  case,  the  regularity  and  legal- 
ity of  the  sale  may  be  inquired  into.    ib.  152. 

6.  A.  recovered  a  judgment  against  B.  in  the  county  of  Knox,  on  which  ex- 
ecution was  issued,  directed  to  the  sheriff  of  that  county,  and  subsequently 
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delivered  to  the  sheriff  of  Fulton  county  for  collection,  though  not  di- 
rected to  him.  The  execution  was  levied  on  certain  real  estate  of  the 
defendant,  which  was  sold  to  satisfy  the  same,  and  struck  off  to  the 
plaintiff,  to  whom  a  deed  was  subsequently  made  by  the  slieriff.  Sev- 
eral years  after  the  sale  and  conveyance,  the  plaintiff  in  the  execution, 
without  notice  to  the  defendant,  on  his  motion  procured  an  amendment 
of  the  execution  by  striking  out  the  word  "Knox"  and  substituting  the 
■word  "Fulton"  in  the  direction  to  the  sheriff:  Held,  that  the  Court 
erred  in  permitting  the  amendment,  and  that  an  amendment  would  not 
cure  the  defect  in  the  process,     ib.  151. 

SLANDER. 

1.  In  an  action  of  slander,  where  a  defendant  does  not  justify,  he  may  mit- 
igate damages  in  two  ways  only ;  first,  b}'  showing  the  general  bad  char- 
acter of  the  plaintiff;  and  second,  by  showing  any  circumstances  which 
tend  to  d'sprove  malice,  but  do  not  tend  to  prove  the  truth  of  the  charge. 

Regnier  v.  Cabot,  34. 

2.  In  an  action  of  slander,  the  same  rule  in  regard  to  evidence  of  general 
reputation  obtains,  as  where  the  character  of  a  witness  is  sought  to  be  im- 
peached. The  witness  must  be  able  to  state  what  is  generally  said  of  the 
person  by  those  among  whom  he  dwells,  or  with  whom  he  is  chiefly 
conversant ;  it  is  not  sufficient  for  him  to  state  what  he  has  heard  others 
say,  for  they  may  be  few  in  number,    ii. 

3.  In  an  action  on  the  case  for  slander,  though  all  the  words  need  not  be 
proved  as  laid  in  the  declaration,  yet  so  much  thereof  as  is  sufficient  to 
sustain  the  cause  of  action  must  be  proved.  Proof  of  equivalent 
words  of  slander  will  not  suffice.     Patterson  v.  Edwards,  720. 

4.  In  an  action  for  slander,  the  following  words  were  charged  to  have  been 
spoken:  "Mrs.  Edwards  has  raised  a  family  of  children  by  a  negro." 
Held,  that  these  words,  in  their  plain  and  popular  sense  or  in  common 
acceptation,  do  not  necessaril}^  amount  to  a  charge  of  fornication  and 
adultery,  unconnected  with  other  circumstances,  which  the  pleader  ought 
to  aver  by  way  of  introduction  or  colloquium,  and  to  which,  by  proper 
innuendoes,  he  ought  to  refer  the  words,     ib. 

5.  The  office  of  an  innuendo  is  to  explain,  not  to  extend  what  has  gone  be- 
fore ;  it  cannot  enlarge  the  meaning  of  words,  unless  it  be  connected 
with  some  matter  of  fact,  expressly  averred,     ib. 

6.  In  point  of  law,  it  is  immaterial  whether  a  party  who  slanders  his  neigh- 
bor, designs  or  expects  to  be  believed,  or  not.  He  cannot  be  permitted 
either  carelessly  or  wantonly,  to  sport  with  the  character  of  another, 
and  then  excuse  himself  upon  the  ground  that  he  was  not  really  in 
earnest,  and  did  not  intend  that  his  auditors  should  credit  his  unfounded 
assertions.     Hatch  v.  Porter,  725. 

7.  When  the  speaking,  or  publication  of  slanderous  words  is  once  proved, 
malice  is  inferred.  If  the  words  are  used  in  an  unqualified  manner, 
whether  the  speaker  was  in  jest  or  earnest,  whether  he  expected  to  be 
believed  or  disbelieved,  the  mischief  is  the  same,  and  no  legal  distinction 
can  be  drawn  in  favor  of  the  guiltj-  party,    ib. 

8.  In  an  action  of  slander,  the  plaintiff  may,  in  aggravation  of  damages, 
prove  that  the  slander  had  been  repeated  at  any  time  within  the  Statute 
of  Limitations,  even  after  the  commencement  of  the  suit.    ib. 

VOL.    Til.  99 
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SPECIFIC  PERFORMANCE. 

See  Chakcekt,  1,  3. 

SLAVERY. 

The  descendants  of  the  slaves  of  the  old  French  settlers,  born  since  the 
adoption  of  the  Ordinance  of  1787,  and  before  or  since  the  Constitution 
of  Illinois  was  adopted,  cannot  be  held  in  slavery  in  this  State. 

Jarrot  v.  Jarrot,  1. 

STATUTE  OF  FRAUDS. 

1.  Sales  made  by  auctioneers  stand  upon  the  same  footing  as  those  made 
by  private  individuals,  and  require  that  some  note  or  memorandum 
should  be  made  and  signed  by  the  party  to  be  charged,  to  render  them 
valid  and  obligatory  upon  the  purchaser.    BurTce  v.  Haley,  G14. 

2.  An  auctioneer  sold  at  public  vendue  a  certain  house  and  blacksmith's 
shop,  with  a  leasehold  interest  in  the  lot  on  which  the  buildings  were 
located.  The  premises  were  struck  ofi',  and  the  following  memorandum 
made  by  the  auctioneer,  on  the  back  of  the  lease,  with  a  pencil :  "  $200 
..  .$3.50. .  .Richard  Burke."  No  other  memorandum  of  the  sale  was 
made :  Held,  not  to  be  binding  on  the  bidder  to  whom  the  property  was 
struck  off",  there  being  nothing  in  the  case,  as  shown  by  the  evidence,  to 
connect  the  memorandum  with  any  particular  house  or  lot,  or  with  any 
terms  or  conditions  of  the  sale,  which  would  tend  to  prove  the  contract 
between  the  parties,    ib. 

STATUTE  OF  LIMITATIONS. 

1.  The  Statute  of  Limitations,  passed  on  the  17th  day  of  January,  1835, 
and  which  took  effect  on  the  first  day  of  June  of  the  same  year,  is  not  a 
bar  to  a  recovery,  until  the  term  of  seven  years  after  it  went  into  effect. 

BhineJiart  v.  Schuyler,  473. 

2.  A  party  cannot  avail  himself  of  the  Statute  of  Limitations  in  the  Supreme 
Court,  where  the  defence  was  not  pleaded  or  specially  insisted  on  in  the 
Circuit  Court.     Wilson  v.  Van  Winkle,  684. 

SUPERSEDEAS.'' 

A  clerk  of  the  County  Commissioners'  Court  was  directed  to  enter  an 
order  of  allowance  of  a  claim  presented  against  the  county,  which  he 
refused  to  do.  After  a  second  order  and  a  refusal  to  complj^  he  was 
directed  to  show  cause  why  he  should  not  be  removed  from  olfice.  Not 
showing  cause  to  the  satisfaction  of  the  Court,  an  order  of  removal  was 
directed  to  be  entei'ed,  from  which  he  appealed  to  the  Circuit  Court,  and 
gave  bond,  as  directed  by  the  Court :  Held,  that  taking  the  appeal  and 
giving  bond,  operated  as  a  supersedeas.     Ex  parte  Thatcher,  167. 

SURETY. 
See  PRrNcrPAi.  and  Surety. 

TAXES. 
See  Sale  for  Taxes. 
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TENDER. 

A  party  intending  to  rely  upon  a  tender,  must  keep  Ms  tender  good  by 
bringing  the  monej^  iiito  Court.  This  is  as  indispensable  in  Courts  of 
Chancery  as  in  Courts  of  Law.     JDeWolfy.  Long,  679. 

TRESPASS. 

1.  A.  leased  to  B.  a  farm  for  an  advance  rent,  for  a  specified  term,  the  lessee 
having  a  right  to  go  on  the  premises  after  the  expiration  of  the  term, 
to  harvest  and  take  away  his  crops.  The  lessee  covenanted,  among 
other  things,  not  to  underlet  the  premises  without  the  express  permis- 
sion of  the  lessor.  At  the  end  of  the  term,  he  surrendered  the  premises, 
having  previously  underlet  various  portions  to  sundry  persons,  some 
paying  a  cash  rent,  others  giving  a  part  of  the  crops  as  rent.  One  of 
these  sub-lessees  raised  a  crop  of  oats,  which  were  stacked  on  the  prem- 
ises as  the  property  of  B.  During  the  following  spring,  A.  threshed  out 
and  sold  the  oits,  and  B.  sued  him  in  trespass,  but  a  judgment  was  ren- 
dered by  the  Court  in  favor  of  A.  Held,  that  the  Court  erred  in  render- 
ing judgment  in  favor  of  A.,  there  being  no  condition  in  the  lease  im- 
posing a  forfeiture  on  the  lessee  for  a  violation  of  its  terms,  and  that  the 
remedy  of  A.  was  upon  the  covenants  of  his  lease ;  and  that  the  plaintiff, 
having  the  right  to  enter  upon  the  premises  and  take  away  his  crops 
after  the  expiration  of  the  term,  could  maintain  trespass. 

Van  ValkenburgJi  v.  Peyton,  4A. 

2.  In  an  action  of  trespass  for  an  assault  and  battery,  the  Court  permitted 
the  plaintiff'  to  prove  that  he  was  a  poor  man  with  a  large  family,  and 
that  the  defendant  was  a  wealthy  man,  with  no  children,  and  but  a  small 
family.  The  Court  also  instructed  the  jury,  "that  if  they  found  the  de- 
fendant guiltj^,  in  assessing  the  plaintiff's  damages,  they  had  a  right  to 
take  into  consideration  the  circumstances  of  the  parties :"  Held,  that  ■ 
the  Circuit  Court  decided  correctly  in  admitting  the  evidence  and  in 
giving  the  instruction.     McNamara  v.  King,  432. 

3.  In  actions  of  trespass  for  assault  and  battery,  the  condition  in  life  and 
circumstances  of  the  parties  are  peculiarly  the  proper  subjects  for  the 
consideration  of  the  jury  in  estimating  the  damages.  They  may  take 
into  consideration  the  pecuniary  resources  of  the  defendant,  and  may 
give  exemplary  damages,  not  only  to  compensate  the  plaintiff,  but  to 
punish  the  defendant,  according  to  the  circumstances  of  the  case.    ib. 

4.  The  basis  of  an  action  of  trespass  on  real  property,  is  an  injury  to  the 
possession.  No  person  is  entitled  to  recover  damages  for  the  injury,  but 
the  one  who  has  the  actual  or  constructive  possession  of  the  land.  The 
real  owner,  where  there  is  no  adverse  possession,  can  maintain  the 
action,  on  the  principle,  that  the  possession  in  such  case  follows  the 
ownership.  YV"here  there  is  an  adverse  possession,  the  owner  is  not  en- 
titled to  bring  this  kind  of  action.     Cook  v.  Foster,  653. 

TRUST  AND  TRUSTEE. 

Courts  of  Equity  will  appoint  trustees  where  a  trust  is  given  and  no 
trustee  appointed.  But  these  Courts  only  act  when  called  upon  by  the 
cestui  que  trust,  on  full  notice  being  given  to  all  parties  interested. 

HaU  v.  Irmin,  176. 
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USURY. 

1.  In  a  suit  brought  into  the  Circuit  Court,  by  appeal  from  the  judgment  of 
a  justice  of  tlie  peace,  after  a  motion  to  dismiss  was  oyerruled,  tlie  defend- 
ant olFered  to  give  evidence  of  usury,  but  the  Court  refused  to  receive  it: 
Held,  tliat  this  defence  came  too  late,  not  having  been  made  at  the  trial 
before  the  justice.    Bates  v.  Bulkley,  o89. 

2.  A  scire  facias  was  sued  out  to  foreclose  a  mortgage.  At  the  hearing, 
the  defendant  pleaded  usury,  and  tlie  parties  were  introduced  as  wit- 
nesses under  the  statute,  and  their  statements  were  contradictory.  Tlie 
testimony  of  the  plaintiff,  however,  was  corroborated  by  that  of  another 
witness,  and  the  Court  found  the  issues  for  the  plaintifl'.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and  judgment  of  foreclosure 
rendered :    Udd,  that  the  motion  was  properly  denied. 

Ellis  V.  Loche,  459. 

VERDICT. 

1.  In  an  action  of  assumpsit  for  goods  sold  and  delivered,  and  money  had 
and  received,  it  appeared  in  evidence  that  the  plaintifls  left  with  defend- 
ants certain  cases  of  boots  and  shoes  to  sell  on  commission ;  that  all  but 
two  of  the  cases  were  sold  and  the  proceeds  thereof  paid  to  plaintiffs 
before  tlie  commencement  of  the  suit.  There  was  no  evidence  of  tlie 
sale  of  the  residue,  or  of  a  failure  to  deliver  them  to  plaintiffs  on  request. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiffs :  Hdd,  that  the 
verdict  was  unwarranted,  the  jury  having  no  riglit  to  infer  a  sale  of  the 
goods  and  charge  the  defendants  for  money  had  and  received,  or  to  infer 
an  appropriation  of  the  goods  by  them  and  thereby  charge  them,  as  pur- 
chasers, for  the  value.     l:^t(M  v.  Ansley,  82. 

3.  A.  was  sued  for  an  alleged  violation  of  an  Ordinance  of  tlie  city  of  Ga- 
lena. All  the  evidence  given  on  the  trial  was,  that  the  defendant  sold 
at  a  certain  time  a  barrel  of  whisky  on  tlie  wharf  in  that  city,  and  that 
he  had  no  license  to  vend  or  retail  merchandize;  that  then  the  counsel 
"read  the  law"  to  the  jury.  The  jury  returned  a  verdict  against  the 
defendant  for  twenty  dollars :  Held,  that  tlie  evidence  did  not  sustain 
the  verdict  and  judgment.     Oulhertson  v.  Galena,  129. 

3.  In  an  action  of  replevin,  several  issues  were  made,  and  the  jury  returned 
a  verdict  in  these  words:  "  We,  the  jury,  lind  a  verdict  for  the  defend- 
ants." The  plaintitt''s  counsel  requested  the  Court  to  direct  the  juiy  to 
retire  and  find  a  verdict  on  all  the  issues  presented  by  the  pleadings,  but 
the  Court  refused  the  request  and  directed  the  clerk  to  put  the  verdict 
in  form  as  follows:  "  We,  the  jury,  find  the  issues  for  the  defendants." 
When  the  amended  verdict  was  presented  to  the  Jury,  some  assented, 
and  others  stated  to  the  Court  that  they  only  found  for  the  defendants 
on  the  issue  of  non  dctinet.  The  counsel  then  requested  that  the  names 
of  the  jurors  might  be  severally  called,  and  each  inquired  of,  whether 
this  last  was  their  verdict,  but  the  Court  denied  the  application,  and  ren- 
dered a  judgment  against  the  plaintiff',  and  awarded  a  writ  of  retorno 
Tiabendo.  Held,  that  either  party  had  the  legal  right  to  have  the  jury 
polled  on  their  return,  or  after  tlie  amendment,  and  to  ask  them  sever- 
ally if  such  was  their  verdict.    Johnson  v.  Hoice,  342. 

4.  The  Court  will  never  disturb  a  verdict  upon  facts  for  any  slight  prepon- 
derance of  testimony.  But  if  there  be  a  strong  preponderance,  the  ver- 
dict will  be  set  aside,  especiallj^  where  apparent  injustice  has  been  done. 

Chase  v.  Bebolt,  371. 
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5.  The  amount  of  damages  to  be  recovered  iu  actions  for  personal  injuries, 
rests  so  much  in  the  discretion  of  juries,  that  Courts  will  not  disturb  their 
verdicts  on  the  ground  that  the  damages  are  excessive,  unless  it  is  mani- 
fest that  they  have  been  governed  by  passion,  partiality  or  corruption. 
To  draw  such  a  conclusion,  it  is  not  enough  that  the  damages,  in  the  opin- 
ion of  the  Court,  are  too  high,  or  that  a  less  amount  would  have  been  a 
sufficient  satisfaction  for  tlie  injury.  It  must  be  apparent,  at  first  blush, 
that  the  damages  are  glaringly  excessive.    McNamara  v.  King,  432. 

6.  An  inquisition  of  damages,  taken  upon  a  default,  is  a  verdict  within  the 
meaning  of  the  statute.     Anderson  v.  Semple,  455. 

7.  If  a  declaration  contain  several  counts,  some  of  which  are  faultj^,  but  one 
of  them  is  good,  and  a  verdict  be  rendered  for  the  plaintiff,  the  Court  will 
presume,  unless  the  contrary  is  shown,  that  the  evidence  was  offered 
under  and  sustained  the  good  count.  The  defendant  may,  under  the 
statute,  ask  to  have  the  faulty  counts  disregarded  by  the  jurj^,  and  if  the 
Court  refuse  so  to  instruct  them,  a  bill  of  exceptions  may  lie.  By  so 
doing,  the  plaintiff's  proofs  will  be  confined  to  the  good  count ;  but  if,  in 
fact,  evidence  be  only  offered  in  support  of  faulty  counts,  and  the  de- 
fendant do  dot  avail  himself  of  his  right  to  have  the  jury  properly  in- 
structed, it  is  his  fault  in  not  attending  to  his  case.    iJ>. 

8.  Where  a  verdict  of  a  jury  is  manifestly  against  the  evidence,  through 
misapprehension  or  otherwise,  the  Court  should  grant  a  neAV  trial. 

Scott  V.  Bhimb,  595. 

9.  A  verdict  will  not  help  an  immaterial  issue.    HitchcocJc  Haigltt,  603. 

10.  A.  sued  B.  in  an  action  on  the  case  for  setting  fire  to  the  prairie  without 
paying  proper  attention  thereto.  The  defendant  pleaded  that  before  the 
suit  was  commenced,  they  submitted  the  matter  to  three  arbitrators  who 
met  and  heard  the  case,  when  the  iDarties  agreed  that  a  majority  of  the 
arbitrators  might  make  an  award,  and  that  thereupon  two  of  them  made 
an  award,  &c.  Issues  were  joined  and  the  cause  was  tried  by  the  jury, 
who  rendered  a  verdict  for  the  plaintiff".  The  defendant  moved  for  a  new 
trial,  because  the  verdict  Avas  against  the  evidence,  Avliich  was  overruled. 
The  Court,  after  reviewing  the  evidence,  held,  that  the  verdict  was  not  so 
palpablj''  against  the  evidence  as  to  induce  the  belief  that  the  jury  mis- 
understood the  evidence,  or  acted  from  prejudice  or  partiality,  which 
should  be  the  case  before  the  Court  Avould  be  authorized  to  set  aside  the 
verdict.     Kincaid  v.  Turner,  618. 

11.  When  a  question  is  fairlj'  and  intelligibly  submitted  to  a  jury,  their  de- 
termination ought  not  to  be  set  aside  without  the  most  substantial  rea- 
sons,    ib. 

YENUE. 

1.  The  defendant  in  a  cause  in  the  Circuit  Court  filed  his  petition,  verified 
bj"  affidavit,  in  which  it  was  stated  that  he  entertained  serious  and  well 
grounded  fears,  that  he  would  not  receive  a  fair  and  impartial  trial  in 
that  Court,  on  account  of  the  prejudices  which,  he  believed,  existed  in 
the  mind  of  the  presiding  Judge ;  and  that  lie  believed  those  prejudices 
so  great  against  him,  that  he  Avoukl  be  unsafe  in  submitting  to  a  trial  be- 
fore him.  Upon  this  petition,  a  motion  for  a  change  of  venue  was  based, 
but  the  motion  Avas  denied  :  Held,  that  the  defendant  had  brought  him- 
self within  the  provisions  of  the  statute,  and  that  the  Court  erred  in 
denying  the  motion.    McOoon  v.  Little,  42. 

2.  A.  sued  B.  in  ejectment.  C,  who  was  not  a  party  to  the  suit,  presented 
a  petition  for  a  change  of  venue,  which  set  forth  that  B.  was  in  the  pos- 
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session  of  the  premises  in  question  under  a  lease  from  him  as  the  trustee 
of  D.,  the  real  owner.  The  application  Ava^  denied  by  the  Circuit  Court : 
Held,  that  there  was  nf)  error  in  that  decision,  the  application  not  being- 
made  by  the  defendant,  but  by  a  third  person.     Groioell  v.  Havghs,  419. 

3.  The  statute  only  authorizes  tlie  parties  to  a  suit  to  obtain  a  change  of 
venue,  and  the  application  must  be  made  by  a  party  to  the  record,  who 
should  verify  his  petition  by  affidavit,    ib. 

4.  Oh  an  indictment  for  murder,  the  accused  filed  his  affidavit  and  moved  for 
a  change  of  venue  out  of  the  county,  for  the  reason  that  the  minds  of  the 
people  of  the  county  were  prejudiced  against  him.  The  Court  ordered 
a  change  of  venue  to  a  county,  not  the  next  nearest  to  that  where  the 
indictment  was  found  to  which  the  accused,  at  the  time,  objected.  He 
theii  moved  for  a  change  out  of  the  Circuit,  alleging  in  his  affidavit  that 

'the  Judge  was  prejudiced  against  him,  so  that  he  could  not  have  a  fair 
and  imj^artial  trial  before  him,  but  the  motion  was  overruled  :  Held, 
that  the  Court  erred  in  ordering  a  change  of  venue  to  a  county  when 
there  were  nearer  counties,  and  that  all  the  subsequent  proceedings  in 
the  cause,  for  that  reason,  were  erroneous.    Baxter  v.  The  People,  578. 

5.  A  party  prayed  for  a  cliange  of  venue  out  of  the  Circuit,  and  a  change 
was  ordered  on  the  conditions  that  he  should  pay  the  costs  attending  the 
same,  and  cause  the  papers  and  transcript  of  the  record  to  be  filed  in 
the  Circuit  Court  of  the  county  to  which  the  change  of  venue  was  or- 
dered, within  fifteen  days  before  the  first  day  of  the  next  term  thereof. 
He  neglected  to  comply  with  the  terms,  and  on  affidavit  thereof  by  the 
opposite  party,  the  cause  was  ordered  to  be  reinstated  upon  the  docket 
of  the  Court,  and  the  cause  then  proceeded  to  trial  and  judgment :  Jleld, 
that  the  Court  had  no  authority  to  impose  on  the  party  the  performance 
of  those  acts,  as  conditions  precedent  to  the  change  of  venue  ;  that  the 
change  was  consummated  by  the  order  of  the  Court,  and  that  the  party 
was  a,t  full  liberty  to  disregard  the  conditions ;  that  it  is  the  duty  of  the 
clerk,  exclusively,  to  issue  a  fee  bill  for  the  costs  of  the  change  of  venue 
against  the  petitioner  to  be  collected  in  the  ordinary  mode,  and  to  certify 
and  transmit  the  papers  and  record  to  the  Court  to  which  the  cause  is 
sent.    Bellingall  v.  Duncan,  591. 

WILL. 

1.  Probate  of  a  will,  under  the  Territorial  Act  of  1807,  was  required  to  be 
made  by  the  solemn  oath  or  affirmation  of  two  or  more  credible  wit- 
nesses, or  by  legal  proof  before  the  clerk  of  the  Court  of  Common 
Pleas.  Under  the  law  of  1819,  two  witnesses  were  required  to  the  will, 
who  should  declare  on  oath  or  affirmation  that  they  were  present  and 
saw  the  testator  sign  the  will,  and  in  each  other's  presence,  and  that  the 
testator  was  of  sound  mind  and  judgment.  By  the  Act  of  1821,  a  Court 
of  Probate  was  established  and  vested  with  all  the  powers  then  possessed 
by  the  Court  of  Common  Pleas.     Fcrrjuson  v.  Hunter,  657. 

2.  The  act  of  taking  proof  of  the  execution  of  a  will  is  a  ministerial,  not  a 
judicial  act.    ib. 

C.  Formerly,  there  w^ere  two  modes  of  proving  wills,  one  called  the  common 
mode,  where  the  executor  produced  and  proved  the  will  without  citing 
the  parties  interested;  the  other,  in  due  form  of  law,  where  the  executor 
presented  the  Avill  before  the  Judge,  in  the  presence  of  the  parties  in- 
terested, and  which,  after  full  examination,  was  allowed.  If  proved 
under  the  first  mode,  it  could  be  disputed  ;  if  under  the  second,  it  could 
not.     ib. 
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WITNESS.    . 

1.  Before  a  witness  can  be  impeaclied  by  proof  of  his  having  made  con- 
tradictory statements,  his  attention  mnst  be  directed,  on  his  examination, 
to  the  statements  or  conversation  conceruing  which  he  is  alleged  to  have 
contradicted  himself     Regnier  v.  Oahot,  34 

3.  On  a  trial  before  a  justice  of  the  peace,  the  defendant  in  the  suit  was 
made  a  witness  by  the  plain tifl',  according  to  the  provisions  of  the  statute. 
On  appeal  to  the"  Circuit  Court,  the  plaintiff,  to  prove  his  claim,  intro- 
duced the  justice  to  testify  in  relation  to  the  admissions  of  the  defendant, 
made  under  oath  at  the  trial  before  him.  Objection  was  made,  but  the 
justice  was  permitted  to  testify :  Held,  correct,  as  it  did  not  contravene 
the  general  rule  excluding  hearsay.     Chase  v.  JDelolt,  371. 

See  Evidence. 

WEIT  OF  ERROR. 

1.  A  husband  filed  his  bill  for  a  divorce  from  his  wife,  a  divorce  was  de- 
creed, and  the  question  of  alimony  continued  to  the  next  term  of  the 
Court.  Before  the  next  term,  the  husband  died,  and,  upon  motion  of 
the  defendant's  counsel,  the  suit  was  abated  so  far  as  the  alimony  was 
concerned.  The  wife  subsequently  filed  a  transcript  of  the  record  in  the 
Supreme  Court,  and  a  motion  founded  on  afiidavit  was  entered  by  her 
counsel  for  a  writ  of  error.  It  was  stated  in  the  afiidavit  that  the  hus- 
band left  by  will  all  his  property  after  paying  his  debts,  to  certain  per- 
sons, naming  them ;  that  an  executor  was  appointed  and  took  upon  him- 
self the  oflice ;  that  two  individuals  had  purchased  lands  of  the  husband, 
in  which  the  wife  had  not  relinquished  her  right  of  dower.  The  writ 
was  issued  making  all  these  persons  parties  defendant.  At  the  next 
term  of  the  Supreme  Court,  application  was  made  for  a  rule  upon  the 
defendants  to  join  in  error,  which  application  was  resisted,  on  the  ground 
that  a  writ  of  error  did  not  lie  in  the  case :  Ecld,  that  the  plaintiff  in 
error  was  entitled  to  the  writ,  and  that  the  proper  persons  were  made 
parties  defendant  by  reason  of  their  interest,  and  that  the  motion  should 
be  allowed.     Wren  v.  Moss,  72. 

3.  The  general  rule  at  law  is,  that  the  writ  of  error  does  not  lie  against  any 
but  him  who  is  party,  or  privy  to  the  first  judgment,  his  heirs,  execu- 
tors or  administrators,    ib. 

3.  Under  the  statute,  a  writ  of  error  may  be  brought  on  a  decree  in  chan- 
cery,   ib. 

4.  A  Wv'ii  of  Error,  like  a  /Scire  Facias,  is  considered  as  a  new  action. 

Ripley  v.  Morris,  381. 
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